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PREFACE 

TO    THE    EIGHTH    EDITION. 


More  tlian  ton  years  have  elapsed  since  the  appearance 
of  the  last  Edition,  and  there  have  been  many  important 
decisions  upon  the  subject  matter  of  this  treatise  during 
that  period. 

The  decision  in  Colls  v.  Home  and  Colonial  Stores,  Ltd. 
and  the  succeeding  cases  has  necessitated  the  re-writing 
of  the  chapter  on  Light ;  and  the  present  Edition  also 
contains  considerable  additions  to  other  parts  of  the 
work. 

So  far  as  was  possible  consistently  with  retaining  the 
now  familiar  and  time-honoured  framework  of  the 
treatise,  the  Editor  has  adhered  to  the  system  of  working 
the  new  cases  into  the  text,  instead  of  referring  to  them 
only  in  the  footnotes. 

The  Editor  is  conscious  that  the  presence  of  brackets 
in  the  text  is  not  free  from  objection  to  the  reader.  In 
view,  however,  of  the  great  authority  of  the  Author's 
text,  and  the  number  of  editions  in  which  it  has  been 
distinguished  from  the  additions  of  the  various  Editors, 
the  system  of  enclosing  all  such  additions  within  square 
brackets  has  been  adhered  to.  The  notes  to  bracketed 
portions  of  the  text  are  not  bracketed. 

Every  case  is  dated.     In  a  matter  depending  so  much 
on  case-law  as   the  law  of    Easements,  the    date    of  a 
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decision  is  of  ^roat  iiiii)ortance;  and  it  is  often  necessary, 
in  weiiihino;  conflict ini^-  dicta  or  decisions,  to  refer  to  the 
dates  at  M-liidi  they  were  respectively  pronounced.  The 
date  is  also  useful  as  enahlinn:  the  reader  to  trace  the 
several  contemjiorary  reports  of  the  same  case(^<). 

In  quoting  from  the  Law  Reports  from  1875  to  1800, 
reports  of  decisions  of  the  High  Court  are  referred  to  by 
the  letters  Ch.  D.  or  Q.  B.  D.,  as  the  case  may  be;  reports 
of  decisions  of  the  Court  of  Appeal,  by  the  letters 
Ch.  Div.  or  Q.  B.  Div.  References  to  the  Digest  arc 
distinguished  by  book  and  chapter,  as  well  as  by  title, 
Krueger  and  Monnnson's  edition  of  the  "  Corpus  Juris 
Civilis''  (Berlin,  1877)  being  used. 

The  task  of  editing  the  present  Edition  was  origin- 
ally undertaken  by  the  Editor  in  collaboi-ation  with 
Mr.  George  Cave,  K.C,  the  editor  of  the  last  two 
Editions  ;  but  tlie  latter  was  compelled,  by  press  of  other 
work,  to  withdraw  from  the  undertaking.  The  Editor 
has,  however,  had  the  benefit  of  Mr.  Cave's  assistance 
in  certain  parts  of  the  work,  including  the  chapter 
on  Light,  and  desires  to  express  his  indebtodness  to 
Mr.  Cave. 

U,  Old  Square,  Lincoln's  Inn, 

F'hriiitrij,  lOO'f. 


(a)  l'rufe««or  I'ullock,  in  a  note  to  his  "  Law  of  Torts,"  gives  the  fulluwing 
direction  : — "  The  conBecutive  numbers  (in  N.  S.)  of  the  vcjlumes  of  the  L'lw  Jounml 
for  a  given  legal  year  may  be  found  by  subtracting  thirty  from  the  year  i>f  the 
conturj-  in  which  the  legal  year  (Michachnas  Term  to  Jlichaelinas  Term)  begins. 
For  the  Wciklij  lifportrr,  »imil;irly,  subtract  fiftj'-ono."  For  the  I.aiv  Tmirs  lirpartx 
(N.  S.),  of  which  two  volumes  are  published  every  year,  subtract  fifty-eight,  multiply 
the  remainder  by  two,  and  search  in  the  volume  bearing  the  number  of  the  product, 
and  in  the  preceding  volume. 
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PREFACE 

TO    THE    FIEST    EDITION. 


The  want  of  a  treatise  upon  those  important  rights  known  in 
the  Law  of  England  by  the  name  of  "  Easements  "  has,  it  is 
Lelieved,  been  sensibly  felt  by  the  Profession. 

The  length  of  time  which  has  elapsed  without  any  attempt 
having  been  made  to  supply  this  want  affords  a  sufficient  reason 
for  the  appearance  of  the  present  Essay.  U'he  difficulties  which 
arise  from  the  abstruseness  and  refinements  incident  to  the  subject, 
have  been  increased  by  the  comparatively  small  number  of  decided 
cases  affording  matter  for  defining  and  systematizing  this  branch 
of  the  law.  Upon  some  points,  indeed,  there  is  no  authority  at 
all  in  the  English  Law  ; — of  the  decisions,  some  depend  upon  the 
circumstances  of  the  particular  case,  and  some  are  irreconcilable 
with  each  other. 

Water- courses  are  the  only  class  of  Easements  with  regard  to 
which  the  law  has  been  settled  with  any  degree  of  precision. 

A  desire  to  remedy  an  admitted  defect  led  to  the  passing  of  the 
Prescription  Act — a  statute,  which  has  not  only  failed  in  effecting 
its  particular  object,  but  has  introduced  greater  doubt  and  confu- 
Kion  than  existed  before  its  enactment.  In  fact,  had  it  not  been 
lield,  that  the  statute  did  not  repeal  the  Common  Law,  many 
rights  whii'h  have  been  enjoyed  immemorially  would  have  been 
put  an  end  to  by  circumstances  which  never  could  have  been  in- 
tended to  have  that  effect. 

As  in  many  otliur  branches  of  tlie  law  of  England,  the  earlier 
authorities  upon  the  law  of  Easements  appear  to  be  based  upon 
the  Civil  Law,  modified,  in  some  degree,  probably,  by  a  recogni- 
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tiou  of  eui^toms  ^^■bic•h  existed  iimoug  oui-  Norman  ancestors.  The 
most  remarkable  instance  of  an  adoption  by  the  English  Law  from 
this  source  is  the  doctrine  known  in  the  French  law  by  the  title  of 
"  Destination  du  pere  de  famille." 

In  the  majority  of  the  cases,  both  ancient  and  modern,  probably 
from  a  consideration  of  this  being  the  origin  of  the  law,  recourse 
has  been  had  for  assistance  to  the  Civil  Law.  •  It  has,  therefore, 
been  considered  that  the  utility  of  the  work  would  be  increased  by 
the  introduction  of  many  of  the  provisions  of  that  refined  and 
elaborate  system  with  respect  to  Proedial  Servitudes,  and  the 
doctrine  of  Prescription ;  as  well  as  some  of  the  observations  of 
Pardessus — an  eminent  French  writer  on  Servitudes. 

"With  the  same  view  the  authority  of  decisions  in  the  American 
Courts  has  been  called  in  aid  upon  the  subject  of  water-courses — 
questions  which  the  value  of  water  as  a  moving  power,  and  the 
frequent  absence  of  ancient  appropriation,  have  often  given  rise  to 
in  the  United  States.  In  those  judgments  the  law  is  considered 
with  much  care  and  research,  and  the  rights  of  the  parties  settled 
with  precision.  The  result  of  the  authorities  is  stated  by  Chan- 
cellor Kent,  in  his  well-known  Commentaries,  with  his  usual 
ability. 

Upon  many  points,  particularly  upon  the  construction  of  the 
Prescription  Act,  the  observations  contained  in  the  following  pages 
are,  in  some  degree,  unsupported  b}^  direct  authority.  It  has, 
however,  been  thought  better  to  endeavour  to  open  the  law  upon 
the  doubts  whicli  presented  themselves  than  to  pass  them  over  in 
silence. 

Temple, 
July,  1839. 
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Page  29,  luic  l.—Fur  "  let"  read  "sell." 


TREATISE 


LAA^^  OF   EASEMENTS. 


PART  I. 

OF    EASEMENTS    GENERALLY. 


CHAPTER  I. 


OF  THE  NATURE  OF  AN  EASEMENT. 


In  addition  to  the  ordinary  rights  of  property,  which  are  deter-  Servitudes 
mined  by  the  boundaries  of  a  man's  own   soil,  the  law  recognizes  generally, 
the  existence  of  certain  rights  accessorial  to  those  general  rights, 
to  be  exercised  over  the  property  of  his  neighbour,  and  therefore 
imposing  a  burthen  upon  him. 

That  branch  of  these  accessorial  rights  which  confers  merely  Easements 
a  convenience  to  b(>  exercised  over  the  neicrlibouring  land,  with-  di-tui-riushed 

_        _~  o  '  Irom  profits 

out  any  participation  in  the  profit  of  it,  is  called,  by  the  law  of  u  prendre. 
England,  Easements,  as  rights  of  Avay,  and  [acquired]  rights  to 
the  passage  of  light  and  air  and  water  (r/).  Those  accessorial 
rights,  which  are  accompanied  with  a  participation  in  the  profits 
of  the  neighbouring  soil,  are  called  Profits  a  prendre,  as  rights  of 
pastui'e,  or  of  digging  sand  (b). 

(a)  [See  the  definition  below,  p.  8.]  affimiing  11  Ex.  316  ;  Fitzgerald  v.  Fir- 

(b)  [Or  of  shootiny  or  fishin-r.     Ftvnrt       bank,  [1897]  2  Cb.  9G.] 
V.    Graham    T8o9),    7    H.     L.    C.    331, 


EASEMENTS  GENERALLY. 


Dominant  and 
servient  tene- 
ments. 


Easements 
<listing•ui^^h^•d 
from  obliga- 
tions and 
licences. 


Both  these  trasses  are  corapreliended  under  the  Servitudes  of 
the  civil  law.  In  treating  of  prcedial  Servitudes,  no  distinction  is 
made  between  rights  of  this  nature,  whether  accompanied  or  un- 
accompanied hy  a  participation  in  the  profits  of  the  Lind  (r). 

Tlie  tenement  to  which  the  right  is  attached  is  called  the 
dominant,  that  on  Avhich  the  bui'then  is  imposed  the  servient 
tenement.  The  term  servitude  is  used  to  express  both  the  right 
and  the  « )bligation ;  the  term  easement  generally  expresses  the 
right  only. 

An  easement  differs  from  an  obligation,  inasmuch  as  it  gives  a 
right  over  the  land  of  another,  while  an  obligation  gives  a  right 
only  against  the  owner  {(/). 

[An  easement  differs  from  a  licence  in  a  similar  way.  Both  the 
benefit  and  the  bm'deu  of  an  easement  are  annexed  to  land  {e)  ; 
and  where,  in  respect  of  the  biu-den,  some  advantage  is  reserved  to 
the  servient  tenement,  such  as  a  rent  payable  by  the  owners  of  the 
•lominant  tenement,  such  advantage  runs  with  the  ownership  in  fee 
of  the  servient  tenement,  and  may  be  enforced  by  the  successors  in 
title  of  the  original  grantor  of  the  easement  (/).  A  licence,  on  the 
other  hand,  unless  coupled  with  a  grant,  is  personal  to  both 
grantor  and  grantee  {(/),  and  neither  binding  on  the  assignee  of 


[c)  Inter  rusticorum  prje.lionim  scr- 
vitutes  quidam  computari  rectu  putant 
aquse  hau.stum,  pecoris  ad  aquani  adpiil- 
suni,  jus  pa>;cendi,  ealcLs  c■|>qu^>nria^, 
arenae  fudienda?. — Inst.  2,   3,   ^^   2  ;   [cf. 

Di-.  8,  a,  H]-    , 

{d)  Merlin,  Repertoire  de  Jurispru- 
dence, tit.  Sorvitiidc,  p.  4o. 

{f)  Xorth  Jintinh  liailwai/  v.  Per/: 
y>ml  Co..  Ltd.,  [1898]  A".  C.  643  : 
JI'intinifH  (Lord)  v.  North  Eastern  Hail. 
Co.,  [isOS]  2  Ch.  074  ;  [1899]  1  Ch. 
656  :  uffinned  8ub  nom.  X.  A'.  Rail. 
Co.  V.  llaslinys  {Lord),  [1900]  A.  C. 
260. 

(/)  IlaxlinffH  {Lord)  v.  .Y.  £.  Hail. 
Co.,  ubi  sup. 

(^)  Hence,  a  mere  licenfiee  cannot 
maintain  in  his  own  name  an  action  for 
infrin^renicnt  a^rainst  a  htranjfer.  J/ ill  v. 
Tupp-r  (1803),  2  H.  A:  C.  121  ;  filock- 
port  U'lilcruorhH  Co.  v.  I'otlrr  (18G4),  3 
H.  k  C.  300  ;  Knnit  v.  (heat  Ea»ttrn 
Jtailuay  (1884),  L.  R.  27  Ch.  Div.  122  : 
Heap  V.  Jlartlry  (1889;,  L.  R.  42  Ch.  Div. 
461.  But  the  grantee  of  an  exclusive 
right  of  fishing  or  Hh<H)tin;jr  has  a  right 


to  carry  away  the  fish  or  game  caught 
or  shot,  and  can  therefore  sue  a 
stranger.  Fitzgerald  v.  Firhank,  [1897]  2 
Cli.  96  ;  liadclifc  v.  Hmies,  [1907]  1 
Ir.  R.  101.  See  1  Smith.'L.  C.  ed.  11, 
p.  34.).  As  has  been  already  stated, 
the  subject  of  such  a  grant  is  a  profit  a 
prendre,  and  fonfcrs  an  interest  in  the 
land.  Hence,  too,  a  licence  is  not 
within  the  Statute  of  Frauds,  s.  4, 
HO  as  to  require  a  written  instrument 
for  its  creation.  Jones  y.Fliut  (1839), 
10  A.  &  E.  753  ;  50  R.  R.  .')27  ;  Wright 
v.  Slavtrl  (1860).  2  E.  k.  E.  721.  Nor 
is  the  licensee  ratetible  to  the  relief  of 
the  poor  tus  an  occupier  of  land.  Wullcinis 
V.  Orerneers  of  MiHon  ( 1 868),  L.  R.  3  Q.  B. 
350;  llcq.  V.  Ht.  I'atieras  A^sesxiiviit  Com- 
mittee (1877),  L.  R.  2  Q.  B.  D.  581  ; 
cf.  Corg  V.  Jhistow  (1877).  L.  R.  2 
App.  Ca«.  202  ;  Smith  v.  Lambeth  AssesS' 
mciit  Coiiuiii.ssuinirx  (1882),  L.  R.  10 
Q.  B.  Div.  ."527  ;  Tai/lor  v.  Orerseerx  of 
J'eiidletoti  (1887),  L.  R.  19  Q.  B.  D.  288. 
Cf.  on  the  subject  of  the  note,  J'gm  v. 
Harrison  (1876),  33  L.  T.  796.  As  to 
revoking  a  licence,  .see  below,  p.  31. 


NATURE  OF  AN  EASEMENT.  3 

[the  licensor  (//)  nor  generally  assignable  by  the  licensee  (/). 
"  A  dispensation  or  licence  properly  passes  no  interest,  nor 
alters  or  transfers  property  in  any  tiling,  but  only  makes  an  action 
lawful  which  without  it  had  been  unlawful.  As  a  liceneo  to  go 
beyond  the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house, 
are  only  actions  which,  without  licence,  had  been  unlawful.  But 
a  licence  to  hunt  in  a  man's  park  and  carry  away  the  deer  killed 
to  his  own  use,  to  cut  down  a  tree  in  a  man's  ground  and  to  carry 
it  away  the  next  day  after  to  his  own  use,  are  licences  as  to  the 
acts  of  hunting  and  cutting  down  the  tree ;  but  as  to  the  carry- 
ing away  of  the  deer  killed  and  tree  cut  down,  they  are 
grants"  (A-).] 

There  are  many  rights  which  in  their  mode  of  enjoyment  par-  Easements 
take  of  the   character   of  easements ;  such  as  a  custom  for  the  from°eus-^  ^ 
inhabitants  of  a  vill  to  dance  upon  a  particular  close  [at  all  times  tomary  rights 
of  the  year  (/)  ;  a  custom  for  the  inhabitants  of  a  parish  to  play  of  easements. 
at  all  kinds  of  lawful  games  in  a  close  at  all  seasonable  times  of 
the  year  {m)  ;  a  custom  for  the  freemen  and  citizens  of  a  town,  on 
a  particular  day  in  the  year,  to  enter  upon  a  close  and  have  horse 
races  thereon  (n)  ;  a  custom  that  every  inhabitant  of  a  town  shall 
have  a  way  over  such  and  such  land  either  to  the  church  or  to 
market  (o)  ;  a  right  to  use  a  strip  of  land  as  a  promenade  {p) ;] 
a  custom  for  liege  subjects  exercising  the  trade  of  a  victualler  to 


(h)   Wallisv.  Harrison  (1838),  4  M.  &  j,n-owingcrops,  ParAwv.  <S'i«?»7a««?(1809), 

W.  538  ;  51  R.  R.  715  (licence  to  make  11  East,    362  ;   10  R.  R.   521  ;    Cro><by  v. 

and  use  way  leave  held  not  binding  on  JFnds  worth  (1805).  G  East,  602  ;   8  R.  R. 

assignee  of  licensor)  ;   Roffet/  v.  Holder-  566;  Evans  v.  Roberts  (1826),  5  B.  &  C. 

WM  (1851),  17  Q.  B.  574;  85  R.  R.  571  829:  29   R.  R.   421  ;    Carimjton  v.  Roots 

(licence  by  landlord  to  tenant  to  remove  (1837),   2  M.    &  W.   248;  Sainshitr;/  v. 

fixtures  after  expiration  of  tenant's  term,  Matthews  (1S3S),  4  M.  &  W.  343;  Junes 

lieUl  not  binding  (jii  a  subsequent  lessee  v.  Flint,  ubi  sup. 

whhimtnotivc):  Co/ei)univ.  Foster  {lii.'}(i),  [l)  Abbot    v.    Weekly   (1677),    1    Lev. 

1  H.  &  N.  37  (licence  to  enter  a  theatre  176;    cf.    Hull   v.    Xottmghani    (1875), 

held  to  be  detenuined  by  an  assignment  L.  R.  1  Ex.  D.  1. 

of    the   theatre)  ;    Richards    v.    Harper  (m)  Fitch  v.  RaivUng  (1795),  2  H.  Bl. 

(1866),  L.  R.   1  Exch.    199  (licence  to  393;    3  R.  R.   425.      As  to  what   are 

let  down  surfaced .     Cf .  rciiiscl  S;  JFilson  seasonable    times,    see   Bell  v.    TTardcll 

\.  Tucker.   [1907]    2    Ch.    191.     See,   as  (1740),  Willes,  202.     A  customary  right 

to    a    licence    coupled    with    a    grant,  claimed  for  the   inhabitants   of   several 

Brooke,  Abr.   art.  Trespass,  pi.  400  ;   7  adjoining  parishes  was  held  bad  m  iW- 

Bac.  Abr.  p.  676,  art.  Trespass,  F.  1.  wards  v.  Jenkins,  [1896]  1  Ch.  308. 

(i)  See     Muxkett    v.    Hill     (1839),    5  (//)  Mounsry  v.  Ismai/  (1865),    1  H.  & 

Bing.  N.  C.  694  ;  50  R.  R.  832  ;  Mil-  C.  729 ;  3  H.  &  C.  486. 

calfe    V.    JFestaway    (1864),    34    L.    J.  (o)   (Jatcward's    Case   (1607),    6    Cuke, 

C.  P.  43.  Rep.     59  ;     Jirocklebank    v.     Thompson, 

{k)   Thomas  v.   Sorrell  (1679),  Vaugh.  [1903]  2  Ch.  344. 

351  ;  quoted  by  Tindal,  C.  J.,  iu  Mnskelt  (;>)  Ahercromhy  v.  Fermoi/,  [1900]  1  Ir. 

V.   Hill,   ubi  sup.     Cf.    as   to   sales  of  R.  302. 

1(2) 


EASEMENTS  GENERALLY. 


Easements 

distin^iii^lieil 

from 

customary 

riirhts. 


erect  booths  ou  the  Avaste  of  a  manor  at  the  time  of  fairs  (7)  ;  a 
custom  fur  the  inhabitants  of  a  township  to  go  to  a  close  and 
take  water  from  a  spring  (/•)  [a  custom  to  moor  vessels  in  a 
navigable  tidal  estuary  of  the  river  Thames  (s)  ;  a  custom  to 
deposit  oysters  dredged  from  an  oyster  fishery  upon  the  foreshore 
iu  another  part  of  the  fishery  (f)  ;  a  custom  for  all  tlie  inhabitants 
of  a  parish,  being  fishermen,  to  dry  their  nets  on  a  particular  close 
adjoining  the  sea  and  the  property  of  a  private  owner  (»)  ;  a 
custom  for  the  burgesses  and  inhabitants  of  a  burgh  (in  Scotland) 
to  use  a  strip  of  ground  for  tlic  purposes  of  recreation  and  amuse- 
ment and  the  bleaching  and  drying  of  clothes  (.r).]  As,  however, 
the  existence  and  validit}'  of  these  rights  [generally]  depend  upon 
some  local  custom  excluding  the  operation  of  the  general  rules  of 
law  (consuetudo  toUit  communem  legem)  (//),  and  they  are  some- 
times entirely  independent  of  any  express  or  implied  agreement 
between  the  parties,  they  generally  stand  upon  a  difi^erent 
footing,  and  are  not  in  all  respects  governed  by  the  same 
principles  as  those  which  determine  the  boundaries  of  private 
easements. 

When  claims  of  this  kind  are  unreasonable  in  their  character, 
they  are  disallowed,  oven  in  cases  where  they  might  possibly  have 
formed  the  subject  of  a  valid  grant  {z).      But  no  question  of  a 


(7)  Ti/son  V.  Smith  (1837),  6  A.  &  E. 
745  ;  9  A.  &  E.  406.  [Cf.  Chaplin  v. 
BeUuorth  (1690),  3  Lev.  190.] 

(r)  lia-r  v.  Ward  (1855),  4  E.  &  B. 
702;  24  L.  J.  Q.  B.  153.  [See  also  7 
Vin.  Abr.,  Customs,  p.  178  ;  and  Harrop 
V.  7/i/*<  (1868),  L.  li.  4  Exch.  43.  A 
parish  council  cannot  in  their  own  name, 
without  the  Attonicy-General,  main- 
tain an  action  to  ont'orcc  a  right  of 
the  inhabitants  of  the  parish  to  the  use 
of  a  sprinp.  Stoke  I'arish  Council  v. 
Frice,  [1899]  2  Ch.  277.  There  cannot 
be  a  customary  right  for  the  public  to 
t.'ike  water  from  a  well.  liiingarvan 
dwtrdiam  v.  Mintofeld,  [1897]  1  Ir.  K. 
420.] 

(«)  Alt.-Gcu.  V.  Wrir/ht,  [1897]  2 
Q.  B.  318. 

(.t)  Corpora  I  ion  flf  'JVuro  y.  Hour,  [1901] 
2K.  B.  870. 

(u)  Mnccr  v.  Lcnne,  [1904]  2  Ch.  534  ; 
[1905]  2  Ch.  538. 

(x)  Motitffomrrir  4"  Co.,  Ltd.  v.  If'al- 
lace-Jarncu  [1904]  A.  C.  73. 

(j/)  Lc  Ca»edc  'J'aiiiitri/,  Davys,  31  (h), 


32(a):  Co.  Litt.  33b,  113b;  1  Rolle, 
Abr.  Custom,  C.  5.'),s.  Vide  per  Curiam 
in  Ti/so)i  V.  Soiith  (1838),  9  A.  &  E.  at 
p.  421  ;  48  R.  R.  539.  [Earl  of  Coreiifn/ 
V.  jnilcs  (1863),  9  L.  T.  N.  S.  384  ;  and 
Bourke  v.  Dads  (1889),  L.  R.  44  Ch.  D. 
110.] 

(;)  "  Every  prescription  ought  to 
have  by  conunon  intondnunt  a  lawful 
beginning,  but  otherwise  it  is  of  a  cus- 
tom :  for  that  ought  to  be  reasonnlilc 
and  ex  cei-ta  causa  ratiunabili  (as  Lit- 
tleton saith)  usitata,  but  need  not  be 
intended  tu  have  a  lawful  beginning  ;  as 
custom  to  havi'  land  devisable,  or  of  the 
nature  of  gavelkind  or  borough-English 
kc.  These  and  the  like  customs  are 
reasonable,  but  by  common  intendment 
they  cannot  have  a  lawful  beginning  by 
no  grant  or  act  or  agreement  but  only  by 
parliament."  Oatctrard's  Caac  (1007), 
(i  Rep.  69.  The  context  shows  that  the 
statement  applies  to  the  minor  local 
cust<jms  as  well  as  to  those  given  as  in- 
stances. Cf.  the  judgment  of  the  Lord 
Chancellor  in   Ihjce  v.  Lady  James  llaij, 


NATURE  OF  AN  EASEMENT. 


similar  kind  can  arise  in  the  ease  of  a  private  casement,  involving 
only  the  rights  of  the  owner  of  the  dominant  tenement  on  the  one 
hand  and  the  servient  on  the  other ;  for  in  such  a  case  if  the 
circumstances  are  sucli  that  the  right  claimed  could  have  been  the 
subjeet-mattor  of  a  valid  grant  as  an  easement,  its  existence  may 
be  established  by  proof  of  user,  and  no  valid  objection  can  be 
taken  on  the  ground  of  the  extent  to  which  it  may  interfere  with 
the  enjoyment  of  the  servient  tenement. 

[The  reader  will  observe  hereafter  that  this  work  treats  also  of 
certain  riglits  which  exist  as  ordinary  incidents  of  property,  such  as 
the  right  of  support  for  the  soil  in  its  natural  state,  and  the  right 
of  a  riparian  owner  to  the  flow  of  a  stream  in  its  natural  course. 
The  similarity  of  such  "  natural  "  rights  to  those  mentioned  above, 
which  have  their  origin  in  express  or  implied  grants,  is  pointed 
out  and  their  nature  explained  in  the  judgment  of  the  Court 
of  Exchequer  Chamber  in  Bo)ioi)u  v.  BackJioiisc  (a)  ;  and  it 
has  been  determined  that  such  rights  exist  at  common  law, 
wholly  independent  of  any  conveyance  by  one  owner  to 
another  {b). 

The  classification  of  some  of  the  incidents  of  the  comjjlete  enjoy- 
ment of  land  as  natural  riglits  on  the  one  hand,  and  easements 


Easements 

distiiiiruiHhcd 

from 

customary 

rights. 


Easemcuts 
distinguished 
from  common 
law  rifj-hts  in 
the  nature  of 
easements. 


1  Macqucen,  Sc.  App.  30.3,  and  the 
judfrnient  of  the  Exchequer  Chamber 
in  Ti/fion  v.  Smith,  ubi  sup. ;  \_MilUcJiainp 
V.  Johnson  (1716),  Willes,  20o,  n.  ; 
lilcuilt  V.  Tmjonmnq  (1835),  3  A.  &  E. 
554  ;  4  2  R.  R.  463  ;  Preface,  vi  ; 
Mouuseij  V.  Lsmay  (1853),  1  H.  &  C. 
729  ;  3  H.  &  C.  48G  ;  liluckeity.  Bradlei/ 
(1862),  1  B.  &  S.  940 ;  31  L.  J.  Q.  B. 
65  ;    Sowetby  v.    Oolcmaii   (1867),   L.   R. 

2  Exch.  96  ;  Warrick  v.  Queen's  Collrije 
(1870),  L.  R.  10  Eq.  105  ;  Hallx.  Not- 
tinyham  (1875),  L.  R.  1  Ex.  D.  1  ; 
Merer  v.  Dcnnc,  [1904]  2  Ch.  534  : 
[1905]  2  Ch.  538. 

In  Marfjuis  of  Salishurtj  v.  Gladstone 
(1861),  9  H.  L.  C.  692  (a  case  of  copy- 
hold custom),  Lord  Cranwurth  said : 
"  In  truth  I  believe  that,  when  it  is 
said  that  a  custom  is  void  because  it 
is  um-casonable,  nothing  more  is  meant 
than  that  the  umx-asonable  character  <if 
the  alleged  custom  conclusively  proves 
that  the  usage,  even  though  it  may  have 
existed  immemoriaily,  nmst  have  re- 
sult<^d  from  accident  or  indulgence,  and 
not  from  anv  right  confciTcd  in   an(;ient 


times  on  the  party  setting  up  the  cus- 
tom." But  it  seems  possible  to  keep  the 
fiction  of  a  light  confc'iTcd  out  of  the 
(|uestion,  and  to  recognize  the  existence 
of  local  laws  subject  to  a  common  law 
rule;  as  to  reasonableness.  If  Lord  Cran- 
worth's  interpretation  of  the  I'ule  were 
the  right  one,  the  rule  should  also  apply 
to  private  easements.  See  per  Jessel, 
M.  R.,  in  Ilammcrton  v.  Honey  (1876), 
24  "W.  R.  603. 

The  iidc  was  considered  in  Goodman 
V.  Mayor  of  Saltash  (1882),  L.  R.  7  App. 
Cas.  633,  wliere  the  appellant's  claim 
was  affirmed,  not  as  a  servitude,  but  as 
a  trust  or  conditinn  qualifying  the  title 
of  the  respondents.  And  cf.  Aft. -Gen. 
V.  Antrohiis,  [190.')]  2  Ch.  188. 

{a)  (18.')9),  E.  B.  &  E.  p.  654  ;  afKnned 
on  error,  9  H.  L.  C.  503. 

[h)  See  below.  Part  II.  Chap.  II. 
Sects.  1  and  4,  and  the  observations  of 
Wood,  V.-C,  in  Xurth  Ewtrrv  Rail.  Co. 
v.  Elliot  (1800),  1  J.  &  H.  145  ;  sub- 
stantially affirmed,  10  H.  L.  C.  333. 
Cf.  Kensit  v.  Great  Eastern  Hail.  Co. 
(1884),  L.  R.  27  Ch.  Div.  122,  at  p.  133  ; 
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Easements 
distinguished 

from 

common  law 

rights. 


Easement 
is  valuable 
property ; 
iiiid  a  defect 
in  title. 


[on  the  other,  has  been  made  by  the  law  somewhat  arbitrarily. 
Thus,  the  right  of  rijiarian  owners  to  the  flow  of  a  natural  stream 
is  a  natural  right  of  projierty  (c)  ;  no  easement  need  be  acquii'ed 
for  the  full  enjoyment  of  this  right ;  it  exists  by  virtue  of  the 
ownership  of  the  land,  in  the  same  way  as  does  the  right  to  graze 
cattle,  or  to  make  any  other  legal  use  of  a  man's  own  tenement. 
In  the  same  way  the  right  to  the  support  of  land  unencumbered  by 
buildings  exists  as  a  natural  right  of  property  inherent  in  the 
land  ((/).  The  right  to  light,  however,  Avhich  might  appear  to  be 
logically  indistinguishable  from  the  above,  as  a  right  derived 
direct  from  Nature  without  the  intervention  of  any  human  effoi"t, 
stands,  in  the  eye  of  the  law,  upon  a  totally  different  footing  (r) . 
Xo  natural  riglit  exists  to  a  single  ray  of  light,  except  in  so  far 
as,  the  ownership  of  land  being  deemed  to  extend  even  to  the 
heavens,  it  is  not  possible  for  a  man's  land  to  be  actually  roofed  in 
against  his  will.  The  maxim  "  Cujus  est  solum  ejus  est  usque  ad 
coelum  "  can  hardly  be  advanced  as  the  reason  for  the  distinction 
which  exists,  for  example,  between  the  right  of  the  owner  of  land 
to  receive  light  and  his  right  to  receive  lateral  support ;  for  the 
maxim  continues  "  et  ad  inferos."  In  some  of  the  American 
States  this  maxim  is,  with  greater  consistency,  adopted  in  its 
entirety ;  the  right  to  support  stands  upon  the  same  footing 
in  this  respect  as  the  right  to  light,  there  being  no  natural  right  to 
either ;  indeed,  so  jealously  is  the  maxim  applied,  that  rights  to 
support  or  light,  which  would  infringe  upon  it,  may  not  even  be 
acquii-ed  by  prescription  (/ ) . 

In  the  eye  of  the  law  an  easement  is  valuable  property  ;  and 
consequently  where  land  was  agreed  to  be  sold  witli  a  super-added 
easement,  and  a  title  could  not  be  made  to  the  easement  except 
under  a  lease  for  ninety-nine  years,  it  was  held  that  the  vendor 
could  not  make  a  title  to  the  property  agreed  to  be  sold  (^7) . 
But  a  contract  for  the  sale  of  a  house,  with  windows  over- 
looking property  of  a  third  person,  implies  no  waiTanty  that  those 
windows  are  entitled  to  an  easement  of  light  over  such  adjoining 


and  jitifftu  V.  Dalton  (1878),  L.  R.  4 
Q.  B.  Div.  at  p.  191,  per  Brett,  L.  J., 
and  6  A.  C.  at  p.  7o2,  per  P'ield,  J. 

(c)  Post,  Part  in.  Chap.  I. 

(d)  Post,  Part  III.  Chap.  IV. 
(r)  Ibid.  Chap.  II. 


(/)  See  po-st.  Part  III.  Chap.  IV. 
sect.  (2)  at  end. 

iff)  Wright  V.  Howard  (\mZ),\  Sim. 
&  St.  190  ;  24  R.  R.  169.  Cf.  rcmsel  and 
Wilson  V.  Tucker,  [1907]  2  Ch.  191. 


NATURE  OF  AN  EASEMENT. 


[property,  nor  even   tliat  the  period  of    prescription    is  running     Easements 

in    favour    of    tlie    property   sold  (//).     Similarly    the    existonc^  '^^"*7rf.m'^'^ 

of  an  easement  over   property  is   a   defect    in    tlie   title    to  that  common  law 

property  ( /) .  ]  "^^ ' "' 


{h)  Grcnihalijli   v.    BrindUy,   [1901]   2  v.  6VmW/,  [1891]  3  Ch.  lOo  ;  In  re  PuckrU 

Ch.  324.  and  Smithes  Contract,  [1902]  2  Ch.  258  ; 

(t)  Shacklcton  v   Sutclifc  (1847),  1  Be  Turnery.  Moon,  [1902]  2  Ch.  325. 
G.  &  Sm.  G09  ;  lb  R.  R.  216  ;  Ashburncr 


CHAPTER  II. 

OF    THE   ESSENTIAL   QUALITIES  OF   AX    EASEMENT. 

Definition.  An  easement  may  be  defined  to  be  a  privilege  without  profit, 

which  the  oAvner  of  one  neighbouring  tenement  hath  of  another, 
existino-   in   respect    of   their    several   tenements,   by   which   the 
servient  owner  is  obliged  "  to  suffer  or  not  to  do  "  something  on 
his  own  land,  for  the  advantage  of  the  dominant  owner  {a). 
Essential  The  es^t'ntial  qualities  of  easements,  properly  so  called,  may  be 

quaUties.  ^^^  distinguished  :— 

1st.   Easements  are  incorporeal. 
2nd.  They  are  imposed  upon  corporeal  property. 
3rd.  They  confer  no   right  to   a   participation   in   the   profits 
arising  from  it  (6). 

4th.  They  must  be  imposed  for  the  benefit  of  corporeal  [or 
incorporeal  hereditaments,  and  are  usually  imposed  for  the  benefit 
of  corporeal]  propert}'. 

5th.  There  must  be  two  distinct  tenements — the  dominant,  to 
which  the  right  belongs;  and  the  servient,  upon  which  the 
obligation  is  imposed  (c) . 

Gth.  By  the  civil  law,  it  was  also  required  that  the  cause  must 
be  perpetual. 


Easement* 
.ire  ill- 
corporeal. 


Sect.  1. — basements  are  Incorporeal. 

"  A  right  of  way,  or  right  of  passage  for  water,  where  it  does 
not  create  an  interest  in  the  land,  is  an  incorporeal  right,  and 
stands  upon  the  same  footing  witli  other  incorporeal  rights"  {(/). 


(a)  Termes  dc  l;i  Ley,  tit.  EasomcntH. 

(h)  ["  Ri^fhts  of  accommodatiou  as 
<liHtiii>5ui.'<hed  from  those  wliich  arc 
directly    profitable."  —  Burton,    Comp. 


0.  G,  §  3,  art.  116.').] 

((•)  [Adopted  by  the  Court  in  Mouusey 
V.  /«H/7y(IH(iJ;,  6  II.  &  C.  480.] 

(d)  Per  Curiam   in  Mewlins  v.  Hhip- 


ESSENTIAL  QUALITIES. 

(Joiiyidcrod  ^^■itll  regard  to  the  servient  tenement,  an  easement 
is  but  a  charge  or  obligation,  curtailing  the  ordinary  riglits  of 
property  {e)  ;  with  regard  to  the  dominant  tenement,  it  is  a  right 
accessorial  to  those  ordinary  rights — constituting,  in  both  cases, 
a  new  quality  impressed  upon  the  respective  heritages  (./') . 


Sect.  '2. — J'Ja.s()iiciif.s  arc  i/j/po.sed  upon  Corjioreal  rropcrti/,  and 
not  upon  iJie  ]\'r.so)i  of  the  Oicncr  of  it. 

The  right  (/onferred  by  an   easement  attaches  upon  the  soil  of  Oblife'ation  of 

the  servient  tenement ;  the  utmost  extent  of  the   obligation  im-  •^^^ement 

,    ,        1  ,  attaches  on 

posed  upon  the  owner  being  not  to  alter  the  state   of  it  so  as  to  property. 

interfere  with  the  <'njoyment  of  the  easement  by  the  dominant  (r/). 

The  obligation  upon  him  is  in  fact  negati\e — to  suffer  or  not 

to  do — ceasing  altogether  upon  his  ceasing  to  be  the  owner  of 

the  servient  heritage  (//)  ;  and  passing  with  the  servient  heritage, 

upon  its  transfer,  to  each  successive  proprietor  (/). 


pam  (1826),  5  B.  &  C.  221  ;  S.  C.  7  D. 
&  R.  783  ;  31  R.  R.  7.')7. 

Scrvitutes  prEedioruin  rusticdruiii, 
etiam  si  corj^oribus  acci'dimt,  incorpo- 
rales  tanieu  sunt. — Dig.  8,  1,  14,  de 
serv. 

[Easements,  though  incoiiDoreal,  are 
hereditaments  ;  and  as,  by  the  Inter- 
pretation Act,  1889,  s.  3,  the  word 
"  land  "  in  any  Act  passed  since  1850 
includes  all  hereditaments,  an  easement 
is  "land"  within  the  meaning  of  the 
Vendor  and  Pui-chiiser  Act,  1874.  Junis 
V.  Wattn  (1890).  L.  R.  43  Ch.  Div.  574  ; 
and  see  below.  Part  V.  Chap.  I. 

It  has  been  held  that  a  grant  of  a 
new  easement  is  not  a  "conveyance 
of  property"  within  the  meaning  of 
Schedule  I.  Part  I.  of  the  General 
Order  under  the  Solicitors'  Remuneration 
Act,  1881.  In  re  Sanders'  Settlement, 
[1896]  1  Ch.  480. 

As  to  rateabilitv,  see  G.  If.  It.  v. 
Badgworlh  (1867), "L.R.  2  Q.  B.  251; 
Holywell  Union  v.  Halkyn  Dra'inaqe  (Jo., 
[1895]  A.  C.  117.  As  to  liability  for 
land  tax,  see  Metropolitan  Hail.  Co.  v. 
Foitler,  [1893]  A.  C.  416.] 

[e)  Pertinent  enim  ad  libera  tene- 
menta  jura  sicut  ct  corjiora,  jura  sive 
scrvitutes,  diversis  rcspcctibus  :  jura 
autem  sive  libcrtatcs  dici  poterunt 
ratione  tcnementoruin  quibus  debentur. 
— Bracton,  lib.  4,  fol.  220  b. 

(/)  Quid  aliud  sunt  jura  pra3diorum 
quam  prajdia  qualiter  so  habentia  H  Ut 
bonitas,  salubritas,  amplitudo. — Dig.  50, 


16.  86,  de  V.  s. 

\(l)  Taylor  v.  Whitehead  (1781),  2 
Doug.  745 ;  and  see  Pomfrrt  v.  Ricroft 
(1669),  1  Saund.  321;  Ballard  v.  Har- 
rison. (1815),  4  M.  &  S.  387  ;  16  R.  R. 
493.  Vide  post,  Incidents  of  Ease- 
ments. 

In  omnibus  scrvitutibus  refectio  ad 
cum  pertinet  qui  sibi  scrvitutem  asserit, 
noil  ad  euni  cnjus  res  servit. — Dig.  fS,  5, 
6,  ^N  2,  si  serv.  vind. 

(/()  _Aio  esse  jus,  quo  dominus  aliquid 
pati  in  suo,  aut  in  suo  non  facere, 
cogitiu',  ex  natura  omnium  servitutum. 
Pati  in  suo,  puta  re  sua  utentem,  fru- 
entem,  per  fundum  sunm  eunteni, 
agcntem,  aquamve  dticentem,  tignum  in 
a^dcs  suas  inuuittcntem.  Non  facere, 
veluti  altius  imn  jedificare,  in  suo  non 
ponere  quod  InniinibusiEdium  nostraruni 
aut  prospectui  officiat,  &c.  Phine  enim 
ita  servitus  con.stitui  non  potest,  ut  quis 
aliquid  cogatur  facere  in  suo  ;  puta  viri- 
daria  aut  arbores  prospectus  nostri  causa 
tollere,  aut  in  suo  pingere,  quo  amseni- 
oreni  nobis  prospc^ctiun  pr8e.>-tet,  obligatio 
hsec  erit,  non  servitus  constituta  ;  et 
ideo,  pnedio  alicnato,  non  sequetur  actio 
novum  possessorem,  ut  fit  ubi  servitus 
constituta  est ;  sed  in  eum,  qui  id  facere 
priimisit,  h;eredemque  ejus,  actio  in 
personam  dat)itur  in  id  scilicet,  quod 
interest,  si  non  liat  quod  promissum  est, 
ut  accidit  in  omni  obligatione  facienda. 
— Vinnius,  ad  Inst.  lib.  2,  tit.  3 ;  Dig. 
8,  1,  15,  §  1,  dc  serv. 

(i)  Non  igngrabis,  si  priorcs  posses- 
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EASEMENTS  GENERALLY. 


Obligation  of 

easement 

attaches  on 

property. 


So  completely  is  this  the  case  that,  if  auy  disturbance  of  an 
easement  has  taken  place  previous  to  a  transfer  of  the  servient 
heritage,  although  such  tortious  act  would  give  a  right  of  action 
against  tlie  former  owner,  his  successor  is  also  liable  if  he  allows 
it  to  continue  (k). 


Easementf 
confer  no 
right  to 
profits. 


Sect.  3. — Easemods  confer  no  rigid  to  a  Participation  in  the 
Profits  of  the  Servient  Tenement. 

Easements  are  specifically  distinguished  from  other  inooq)oreal 
hereditaments  by  the  absence  of  all  right  to  participate  in  the 
profits  of  the  soil  charged  with  them. 

Tlie  light  to  receive  air,  light,  or  water,  passing  across  a 
neighbour's  land,  may  be  claimed  as  an  easement,  because  the 
property  in  them  remains  common  (1)  ;  but  the  right  to  take 
"  something  out  of  the  soil "  is  a  i:»rofit  a  prendre,  and  not  an 
easement  {m). 

The  servitude  of  the  civil  law  had  a  much  wider  signification : 
comprehending,  in  addition  to  the  easements  proper  of  the 
English  law,  many  rights  which  in  it  fall  under  the  division  of 
profits  a  prendre  (>/) . 


Easemont^^ 
accessory  to 
property. 


Sect.  4. — Easements  must  he  imposed  for  the  beneficial  Enjoy' 
ment  of  Real  Properti/. 

An  easement,  as  such,  can  only  be  claimed  as  accessory  to  a 
tenement.  This  position  was  recognized  as  law  by  the  judges  in 
a  very  early  case(o).     "Suppose,"  said  Shars,  J.,  "I  grant  to 


8O1-0S,  aquum  duci  per  prtediii  prohibtrc 
jure  mm  potuerint,  cum  eodtni  imere 
pcrfcruiida,'  borvitutis,  transire  ad  emp- 
tores  eadcia  pnedia  posse. — Cod.  3,  34, 
3,  de  son-,  et  aq. 

(/;)  re),ruddock\  Cane  (1598,,  o  Kep. 
100  ;  and  post,  Remedies  for  Disturb- 
ance. 

(/)  [Blackstonit  (Christian's;,  vol.  ii. 
p.  18  ;  and  the  judgment  hi  Race  \.  Ward 
(185.5),  4  E.  k  B.  702,  in  which  case  it 
was  held  that  the  right  to  go  upon  a 
neighbour's  land  and  take  watci-  out  nf 


a  spring  there  is  an  easement,  and  not  a 
pnitit  ii  prendre.] 

im)  Manning  v.  Jt'asda/r  (183Gi,  o  A. 
&  is.  758,  at  p.  7G4  ;  S.  C.  I  Nev.  &  P. 
172;  44  R.  R.  576;  Jilcuetl  v.  Tre- 
i/onninf/  (1835),  3  A.  &  E.  554,  at  p.  575  ; 
S.  C.  5  Kev.  &  Man.  308  :  42  R.  R. 
463  ;  Preface,  vi  ;  Jliiila/  v.  Applei/ard 
(1838),  8  A.  k  E.  161  ;  S.  C.  3  Nev.  k 
Per.  257  ;  47  E.  R.  637  ;  [see  Jtare  v. 
Ward,  ubi  sup.  ;  Conxtable  v.  Nicliohon 
(1863),  14  C.  B.  N.  S.  230]. 

wy  Ante,  p.  2,  note  (c). 

(o)  21  Edw.  3,  2,  pi.  5. 
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vou  a  way  over  my  land  to  a  certain  mill,  and  you  are  not  seised      Easoment 

8,CCCSH''>rv  to 

of  this  mill  at  the  time,  but  you  purchase  it  afterwards  :  notwith-      proporty. 


standinj^  I  disturb  you  in  this  way  afterwards,  you  shall  not  have 
assize,  though  you  may  have  a  writ  of  covenant,"  To  which  it 
was  replied,  "  In  your  case  it  is  no  marvel  to  me,  although  no 
assize  lies,  inasmuch  as  he  had  not  the  frank  tenement  to  which 
he  claimed  to  have  (dut  avoir)  the  way,  at  the  time  the  way  was 
granted  to  him,  and  therefore  he  could  not  have  had  assize  if  he 
had  been  disturbed  at  the  time  when  the  grant  was  made  ;  and  as 
he  could  not  then  have  assize,  the  purchase  of  the  frank  tene- 
ment afterwards  would  not  enable  him  to  maintain  this  action"  (j)). 

"  Nullus  liujusmodi  servitutes,"  say.s  Braeton,  "  constituere 
potest,  nisi  ille,  qui  f  undum  habet  et  tenementum  ;  quia  pra?- 
diorum,  aliud  liberum,  aliud  servituti  suppositum  (q). 

"  Et  ita  pertinent  servitutes  alicui  fundo  ex  constitutiono  sivo 
ex  impositione  de  voluntate  dominorum"  (r). 

[It   was   stated   in   the   original  text  that  easements  must  be  Whether 
imposed  for  the  benefit  of  corporeal  property,  but  this  cannot  now  attachTo*  '^"" 
be  considered  law.     It  is  true  that  there  are  authorities  to  be  found  iu(;orporeal 
stating  in  general  terms  that  a  thing  incorporeal  cannot  be  appur-  ments. 
tenant  to  another  thing  incorporeal ;  but  this,  as  pointed  out  in  the 
notes  to  Co.  Litt.  121  b,  note  7  (Hargrave  and  Butler's  edition),  is 
by  no  means  an  universal  rule.     The  true  test,  as  there  mentioned, 
is  the  propriety  of  relation  between  the  principal  and  the  adjunct, 
which  may  be  found  out  by  considering  whether  they  so  agree  in 
nature  and  quality  as  to  be  capable  of  union  without  incongruity ; 
and  this  test  has  been  judicially  adopted  as  that  which  ought  to  be 
applied. 

In  Hanhunj  v.  Jenkins  (.s),  Buckley,  J.,  adopting  note  7  to  Co. 
Litt.  121  b,  referred  to  above,  was  prepared  to  hold  that  an  incor- 
poreal right  of  way  along  both  banks  of  a  river  may  be  appendant 
to  an  incorporeal  right  of  fishing. 


(;:;)   [But  see  North  British  Rail.  Co.  v.  vcluti  ue  per  f undum  tuum  cas,  aut  ibi 

Park  Yard  Co.,  [1898]  A.  C.  643 ;  below,  consistes,  et  ideo  si  mihi  coiicedas  jus 

p.  13,  note  («).]  tibi  non  esse  fundo  tuo  uti,  frui,  nihil 

,  .  -J. ..         «   f,.,^ ,  agitur ;    aliter  atque   si  concedas    mihi 

{q)  IjIO.  4,  I.  _         .  jyj^  ^jjj-   ^^^  gggg  jjj  fnndo  tuo  aquam 

()■)  Idem,  f.  221  a.    Quoties  nee  homi-  quserere,  minuonda;  raeje  aqua;  gratia. — 

num,   iiec    praediorum,    servitutes    sunt,  Uig.  8,  1,  1"),  de  serv. 
quin  nihil  vicinorum  interest,  non  valet ;  («)   [1901]  2  Ch.  101. 
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Whether  [In  A.-d.  V.  Copchvul  (/),  a  highway  authority  claimed  an  ease- 

be  aXchedTo  meiit  of  discharging  wator  on  to  the  defendant's  land  by  means 
incorporeal  q£  r^  pjpg  runninj?  from  a  hiprhwav.  Tlie  action  was  dismissed 
ments.  by  Alverstone,  C.  J.,  on  the  ground,  so  far  as  concerns  the  point 
now  under  consideration,  tliat  tlie  public  right  of  passage  over  the 
road  {>i)  was  not  sucli  a  riglit  as  was  cajiable  of  luiving  tlie  ease- 
ment claimed  attached  to  it,  and  tliat  therefore  the  claim  to 
the  easement  faik^d  for  want  of  a  dominant  tenement.  Tliis 
decision  was  reversed  by  the  Court  of  Appeal,  on  the  ground  that 
the  pipe  in  question  was  a  "  drain  "  within  the  meaning  of  sect.  07 
of  the  Higliway  Act,  1835,  Collins,  M.  E.,  adding  "that  a 
leo-al  origin  was  possible,  and  ought  to  be  presumed,"  for  the  right 
claimed,  and  tlie  Lords  Justices  apparently  concurring. 

Applying  the  above-mentioned  test,  it  is  submitted  that  if  the 
owner  of  a  right  to  take  certain  minerals  (.r)  imder  close  A. 
obtained  from  the  owner  of  an  adjacent  close,  B.,  a  grant  of  a  way 
over  the  close  13.,  or  a  right  to  discharge  water  over  it,  for  him,  his 
lieirs  and  assigns,  as  appurtenant  to  the  right  of  mining,  an  ease- 
ment would  undoubtedly  be  created  and  woidd  be  appurtenant  to 
the  incorporeal  right  already  vested  in  the  grantee. 

It  is  clear  that,  if  the  grantee,  in  the  case  above  supposed,  was 
already  the  owner,  not  merely  of  the  incorporeal  hereditament, 
but  of  the  .substratum  itself  containing  the  minerals,  and  obtained 
such  a  grant  from  the  owner  of  13.,  ho  would  thus  become  entitled 
to  an  easement  appurtenant  to  his  soil ;  and  what  reason  is  there 
for  holding  that  such  would  not  also  be  the  result  in  the  case  first 
put?  If  the  question  were  raised  in  the  form  above  suggested,  the 
difficulty  could  not  be  evaded  by  holding  that  the  first  incorporeal 
right  is  enlarged  by  the  grant  of  the  second,  and  that  both 
together  form  one  entire  right,  as  they  would  do  if  they  had 
originally  been  conferred  by  the  same  grantor  in  one  grant  (//). 
Upon  the  question  itself  see  the  case  of  lioirbotJuttn  v.  Wilson  (»).] 


(/)  [1901]  2  K.  B.   101.     On  .ippeal,  HSIO),  2  B.  &  Aid.  724  ;  21  R.  E.  409  ; 

[190»J  I  K.  H.  G'M).  inikinson  v.  I'rovil  (I.S4;l,   11  M.  &  W. 

(m)     See     per    Lord    (Jiiiiu.s,    L.    J.,  ;>3  ;   63  R.  R.  507  ;  Diihc  of  llaniiltonw. 

Jlamjelcti   v.    Midland   Hail.    Co.   (1868),  Graham  (1871),  L.  R.  2  II.  L.  (Sc.)  166. 

L.  R.  'A  Ch.  ;{I0;  post.  p.  15.  (//)  The  instance    given    above,    with 

(x)  The  right  1o  take  minerals  out  of  suh.stantially  the  conclusioiis  stated,  was 

the    soil  of    another    in    an    inrorporeal  originally  from  the  hand  of  Mr.  Willes, 

right ;  the  right  to  a  stratum  of  minerals  a  former  editor. 

is    a    corporeal   right.      Jhe    v.     Wood  (;)  (1860),  8  H.  L.  C.  348. 
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ProbiiLly  in  tlie  Eiiglif;li  us  in  the  civil  law,  tlie  grant  of  an  tirantof 
easement  in  respect  of  a  house  about  to  be  purchased,  or  built,  house  to  be' 
by  the  grantee,  would  enure  as  such.  [A  familiar  example  of  ^'^^^*- 
this  is  the  case  of  a  conveyance,  by  a  landowner,  of  part  of  his 
land  for  the  express  purpose  of  building  a  house,  in  which  case 
the  land  which  ho  retains  becomes  affected  by  the  easement  of 
support  for  the  house  when  built.  "  If  the  grant  is  made  expressly 
to  enable  the  grantee  to  build  a  house  on  the  land  granted,  there 
is  an  implied  warranty  of  support,  subjacent  and  adjacent,  as  if 
the  liouse  had  already  existed  "  (r/).  And  it  would  no  doubt  be 
held,  in  the  case  of  a  grant  affecting  one  tenement  with  an 
easement  in  favour  of  another  tenement,  supposed  to  belong  but 
not  really  belonging  to  the  grantee  at  the  time  of  the  grant,  that 
upon  the  grantee  subsequent!}'-  acquiring  the  tenement  this  grant 
would  become  effectual ;  but  this  is  more  properly  a  part  of  the  law 
of  estoppel.] 

By  the  civil  law,    although  it  was  clearlj^  established  that  a  Civil  law. 
servitude  could  be  acquired  onl}-  by  the  proprietor  of  the  heritage 
to  be  benefited  by  it  {h)  ;  yet  where,  at  the  date  of  the  grant, 
there  was  an  intention  to  erect  the  building  to  which  the  servitude 
was  to  be  attached,  the  right  so  conferred  was  valid  (r). 

It  followed  from  this  rule  that  every  servitude  must  be  pro- 
ductive of  advantage  to  the  dominant  tenement.  A  mere  re- 
striction upon  the  rights  of  the  servient  owner  was  invalid,  if 
unaccompanied  by  any  benefit  to  the  dominant  owner,  or  if  such 
benefit  were  merely  a  personal  one  to  him  {(/). 

For  the  same  reason  no  servitude  could  exist,  unless  the 
dominant  and  servient  tenements  were  sufficiently  near  to  allow 
the  one  to  receive  a  benefit  from  the  subjection  of  the  other  (c). 


(«)  Per  Lord  Chancellor  in  Caledonian  [h)  Nemo  cnini  potest  servitatcm  ac- 

Racl.    Co.  V.  Spro(,  '1  Miicq.  S.-  A.  453  ;  quirere,  urbani   vol  rustic!  pnedii,  nisi 

iind  see  the  observations  of  Lord  Wens-  qui  habet  pncdiuin. — Inst.   2,   o,  3,  de 

leydale     in    Itoicb'itliam    v.     Jl'ilson,     8  serv.  pried. 

H.  L.  C.  p.  364,  upon  ii  kindred  point ;  (r)  Future  sedificio,  quod  nondum  est, 

and  Ryiner  v.  Mcllroy,  [1897]  I  Ch.  528,  vol  itnponi  vel  accjuiri  servitus  potest. — 

.  Avhero  the  grantee  was  a   j-early  tenant  l->ifir.  8,  2,  23,  §  1,  de  serv.  pried. 

at  the  date  of  the  grant  and  afterwards  {il)  Ut  pomuin  decerpere  liceat,  et  ut 

acquired  the  fee.    And  see  Xurtli  Jiritish  spatiari,  et  ut  coenare  in  aliena.possimus, 

Mnil.  Co.  V.  I'ark  Yard  Co.,  Ltd.,  [1898]  servitus  impoui  mm  potest. — Dig.  8,  1, 

A.  C.  643,   where  it  was  held  that  the  8.     Ibid. 

fact  that   the  dominant   tenement    had  [c)  Quod  si  nedes  mepe  a  tuis  fedihu.i 

not  been  acquired  at  the  date  of  the  in-  taut uni  distant  ut  prosjjici  nun  possiut ; 

strument  granting  a  right  of  way  did  aut    luedius    mons    earum    cun-spectum 

not  prevent   the   servitude   becoming  a  aiiferat,   servitus   iniponi   non   potest. — 

legal  accessory  to    the  dominant   tene-  Big.  8,  2,  38,  de  serv.  urb.  prted. 

nient.  Nemo  enim  propriis  oedificiis  servitu- 
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Civil  law. 

Easements 
in  gross. 


The  servitude,  when  once  acquired,  passed  with  the  heritage  into 
the  hands  of  each  successive  owner  (./"). 

Many  personal  rights,  wliich,  in  their  mode  of  enjoyment,  bear 
a  great  resemblance  to  easements,  as,  for  instance,  rights  of  way, 
may  he  conferred  by  actual  grant,  independently  of  the  posses- 
sion of  an\-  tenement  by  the  grantee ;  but  such  rights,  though 
valid  between  the  contracting  parties,  do  not  possess  the  inci- 
dents of  an  easement.  In  case  of  disturbance  of  a  personal  right 
tlius  given,  the  remedy  avouM  appear  to  be  ni)on  the  contract 
only  {g). 


tern  iinponere  potest,  nisi  et  is  qui  cedit, 
ot  is  ciii  ceditur,  in  conspi'ctu  hiibeant 
eii  jedificia,  ita  ut  nfficero  altorura  altcri 
potest.— Dig.  8,  -1,  39.     Ibid. 

Neratius  libris  ex  riautio  ait :  ncc 
haustum  pccoris,  wee.  appulsuin,  iiec 
crette  esiniendre,  calcisquo  cnqueiidie, 
jus  piissf  in  alieno  esse,  nisi  fuudum 
vicinum  habeat ;  et,  hoc  Proculuni  et 
Atilicinum  existimasse,  ait. — Dig.  8,  3, 
5,  §  1,  do  serv.  pifed.  rust. 

In  rusticis  autem  pnediis  inipedit 
servitutem  medium  prcedium  quod  noii 
servit.— Dig.  8,  3,  7.     Ibid. 

[See,  on  this  point,  J)  inning  ham  Bank- 
ing Co.  V.  Ross  (1888),  L.R.  38  Ch.  Div. 
295.] 

(/)  Si  fundus  scrviens,  vel  is  cui  scr- 
vitus  debetiir,  publicaretur,  utroquc 
ciusu  duraut  (-ervitutos ;  quia  cum  sua 
conditione  quisque  fundus  publiiaretur. 
—Dig.  8,  3,  23,  §  -1,  de  serv.  pried. 
rust. 

Cum  fundus  fuudo  servit,  vendit;) 
quoque  fundo,  Eervitutes  sequuntur. — 
Dig.  8.  4,  12,  tomm.  prsed. 

((f)  [Upon  this  paragraph  Mr.  Willes 
had  the  fulldwing  note: — "It  may  be 
questioned,  however,  •whether  the  owner 
of  an  easement  in  gross  would  not  have 
the  same  remedies  which  he  Avould 
have  if  it  were  appurtenant ;  a  right  of 
•  omrnon  or  other  profit  a  prendre  may 
Ix-  claimed  as  a  right  in  gross  (see 
text  ,  and  there  should  seem  to  be  no 
reason  why  an  incorporeal  right,  not 
involving  participation  in  the  profits  of 
the  wrvient  tenement,  should  not  bo 
capable  of  being  confeiTcd  in  like 
manner  -with  an  incorporeal  right  in- 
volving such  partii'ipation.  The  case  <if 
Jickroydx.  Smith  (1«60),  10  C.  B.  lG4,is 
not  inconsistent  witli  this  position.  The 
point  decided  by  that  case  is,  that  a 
right  of  way  cannot  be  so  granted  as  to 
pass  to  the  succi'ssive  owners  of  land, 
au  bucb,  in  cases  where  the  way  is  not 


comiected  in  Ro:nc!  manner  with  the 
cnjo^^nent  of  the  land  to  which  it  is 
attempted  to  make  it  appurtenant ;  in 
fact  the  grant  in  that  case  is  an  in- 
stance of  an  attempt  to  create  a  new 
kind  of  estate,  a  right  of  -way  at  th(^ 
same  time  in  gross  and  appurtenant  : 
in  gross  in  that  it  was  in  fact  uncon- 
nected with  i/tc  enjoyment  of  the  land 
to  which  it  was  attempted  to  make  it 
appurtenant,  and  appurtenant  in  that 
the  grant  purported  to  limit  it  so  as  to 
go  to  th(>  successive  owners  of  that  land 
in  succession.  This  attempt  nf  course 
failed,  but  the  case  does  nut  affect  the 
position,  that  as  profits  a  prendre  may 
be  claimed  in  gross,  so  also  mere  ease- 
ments may  be  claimed  in  gross,  and 
that  such  right  may  be  accompamed 
■with  all  the  same  remedies  as  easements 
api)urteTmnt,  and  that  the  Imrden  of 
them  may  run  with  the  tenement  over 
which  they  are  claimed.  Ltird  St. 
Leonards,  m  1  Macquecn.  S.  A.  p.  312, 
expressly  laid  down  that  a  dominant 
tenement  is  not  necessarj' for  the  exist- 
ence of  an  casement  according  to  the 
English  law,  and  some  of  the  cases 
quoted  are  instances  to  sht)W  that  the 
existence  of  easements  in  gross  is  re- 
cognized by  that  law.  The  present 
treatise,  however,  is  confined  to  those 
which  are  accessory  to  t<'nements.  See 
post,  Part  II.  Chap.  III.  Sect.  1,  upon 
the  questi((n  whetlicr  such  an  easement 
would  be  within  Lord  Tenterdeu's  Act." 
It  is  undoubtedly  tnie  that  tlie  de- 
cision in  Ackroyd  v.  Smith  is  not  op- 
posed to  the  position  here  contended 
for,  and  also  that  the  expression  "  ease- 
ments in  gross'"  is  used  in  certain  of 
the  cases  referred  to  above  (p.  3)  to 
denote  the  customary  rights  in  the 
nature  of  easements  to  which  the  cases 
refer  (cf.  L.  R.  22  Ch.  Div.  707;.  But 
there  is  no  case  (except,  perhaps,  Sen- 
house  V.  Christian  (1787),    1   T.  li.   oCO  ; 
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[''  There  can  be  no  easement,  properly  so  called,  unless  there  be     Easements 

both  a  servient  and  a  dominant  tenement.     It  is  true  that  in  the  -     '    - 

well-known  case  of  Dorrisfoii  \.  P(i//)ic  (//),  Mr.   Justice  lleath  is  -^«"5"^^^.v  v. 

•'        ^    '"  Mid  I (1)1  a 

reported  to  have  said,  witli  regard  to  a  public  hig'hway,  thai  the  Hail.  Co. 
freehold  continued  in  the  owner  of  the  adjoining  land  subject  to 
an  easement  in  favour  of  the  public ;  and  that  expression  has 
occasionally  been  repeated  since  that  time  (/).  That,  however,  is 
hardly  an  accurate  expression.  There  can  be  no  such  thing 
according  to  our  law,  or  according  to  the  civil  law,  as  what  I  may 
term  an  easement  in  gross.  An  easement  must  be  connected 
with  a  dominant  tenement.  In  truth,  a  public  road  or  highway  is 
not  an  easement.  It  is  a  dedication  to  the  public  of  the  occupa- 
tion of  the  surface  of  the  land  for  the  purpose  of  passing  and 
repassing,  the  public  generally  taking  upon  themselves  (tlu'ough 
the  parochial  authorities  or  otherwise)  the  obligation  of  repairing 
it.  It  is  quite  clear  that  that  is  a  very  different  thing  from  an 
ordinary  easement,  where  the  occupation  remains  in  the  owner  of 
the  servient  tenement  subject  to  the  easement"  (/.■). 

It  follows  from  the  general  rule  that  it  is  not  competent  to  a  Easement 
vendor  to  annex  to  land  rights  unconnected  with  its  use  or  enioy-  "lustbecon- 

°  >'    -'      neeted  with 

ment.  In  Acl^royd  v.  Smith  (/),  the  defendants  in  an  action  of  dominant 
trespass  quare  clausum  fregit,  pleaded  a  conveyance  to  A.  of  a 
certain  close  together  with  the  right  and  privilege  to  and  for  the  Suuth. 
owners  and  occupiers  of  the  premises  conveyed,  and  all  persons 
having  occasion  to  resort  thereto,  of  passing  and  repassing  fur 
all  purposes  over  the  locus  in  quo,  a  conveyance  by  A.  to  them- 
selves of  the  same  close  and  its  appurtenances,  and  a  user  by 
themselves  "  for  their  own  purposes."  On  demurrer,  the  plaintiff 
had  judgment  on  the  ground  that  the  right  claimed,  not  being 
limited  to  purposes  connected  with  the  use  and  enjoyment  of  tlie 


I  R.  R.  300)  which  supports  the  position  C.  B.  N.  S.  at  p.  G9o.] 
that  there  may  be  private  or  prescrip-  (k)  (1795),  2  H.  BL  527  ;  2  Sm.  L.  C. 

tive  easements  in  gross  ;  the  reasoning  6th  ed.,  p.  132  ;  3  R.  R.  497. 
in  Ackroi/(/  V.  Smith  and  the  allied  cases  ii)  See,   e.g.,  St.  Manj,  Xcirington  v. 

is  distinctly  opposed  to  the  contention,  .Tueuhx  (1871),  L.  R.  7  Q.  B.  47,  p.  54. 
and  the  judgment  in  Rmxjdtij  v.  Mid-  (Ar)   Per  Lord  Cairns,  L.  J.,   Rangclei/ 

land  Itutl.  Co.,  cited  in  the  next  para-  v.    Midland  RaU.    Co.   (186S),    L.    R.    ;J 

graph   of  the  text,  is   an  authority  on  Ch.  310.     Ci.  JLawkuis  \.  Rittti'r,\_i'><Q2'] 

the  other  side.  '  1  Q.  B.  668.     As  to  the  rights  of  the 

It    should,    however,    be    mentioned  public   in    a   highway,  see   Harrixun  v. 

that  Mr.  WUIes'  note  was  quoted  with-  J)nke  of  Rntlaitd,  [1893]    1    Q.  B.    U2  ; 

out    disapproval    in   Moiinsci/   v.    Isiiiat/  Hickman  v.  Afaisei/,  [1900]  1  Q.  B.  752. 
(1863),   3  H.   &  C.    at  p.   498,  and  in  (/)  (1850),    10  C.  B.    164;    84   R.  R. 

Shiittleirortit   v.    Le    Fleming    (1865\    19  507. 
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Ackroyd  v.      [close,  could  iiot  "be  annexed  to  laud  so  as  to  pass  to  a  grantee  as 

Smith. 

appurtenant  to  it. 

Thorpe  y.  T/iorpcY.  Bi'toiifitf  {)n)    is    not    inconsistent   ^\\h.   Achroyd   v. 

Smith.  There,  Pollard  was  the  owner  of  an  inn ;  Morrell  granted 
him,  in  exchange  for  an  old  right  of  way  to  the  inn,  a  piece  of 
land  adjoining  the  inn-yard  and  a  right  of  way  for  all  purposes 
through  and  aloug  a  certain  road  between  the  piece  of  land  con- 
veyed and  a  street.  The  Lords  Justices  held  that  the  new  way 
was  capable  of  being  made  appurtenant  to  tlie  land  conveyed  and 
passed  witli  it;  for,  construing  tlie  grant  reasonably,  it  meant  a 
right  of  way  between  the  highway  and  the  yard  of  the  inn,  the 
triangular  piece  of  ground  not  being  intended  to  be  held  as  a 
separate  tenement,  but  being  granted  only  for  the  purjjose  of 
being  thrown  into  the  yard,  so  as  to  make  it  a  more  convenient 
boundary  line  between  the  properties  of  the  grantor  and  grantees. 
Mellish,  L.  J.,  observed  that,  in  Acla-oyd  v.  Smithy  the  close  to 
which  it  was  sought  to  make  the  way  appendant  was  not  at  the 
end  of  the  road,  and  the  piu'poses  for  which  the  right  of  way  was 
there  granted  were  to  a  great  extent  unconnected  with  the  use  of 
tlie  close  to  which  that  right  was  claimed  as  appurtenant. 

]ia,h,i\.  In  Bai/ci/  V.  /S7r/;//f'//.s  (y<),  the  principle  of  Arkro/jd  v.  Sin ii // Vf as 

a[tpli('d  to  a  profit  a  prendre,  and  a  claim  of  a  prescriptive  right 
in  tlie  owners  or  occupiers  of  close  A.  to  enter  close  13.  and  to 
cut  down  and  carry  away  and  convert  to  their  own  use  all  the 
trees  and  wood  growing  and  being  thereon,  as  to  close  A.  apper- 
taining, was  held  void.  "  It  is,"  said  Erie,  C.  J.,  '"  a  claim  .  .  . 
of  a  right  as  appurtenant  to  the  estate,  and  jet  wholly  uncon- 
nected with  the  estate  ...  I  cannot  find  any  authority  for  such 
a  clnim."  Probably  such  a  right  might  be  created  by  agreement, 
and  be  assignable,  as  a  licence  in  gross  coupled  witli  a  grant  (o). 

EUiy  Manor      In  Ellin  \.  Mayor  of  Bridnnorthip),  a  market  had  from  time 

of  Bnaqnorth.    .  •    i     i  i     i -i     •         i 

immomorial  been  held  in  the  street  of  Bridgnorth  before  the 
plaintiff's  house;  and  he  claimed  the  right  to  have  a  stall  on 
market  days  before  his  house.  The  defendants  removed  the  market, 
and  the  plaintiff  sued  them  for  the  disturbance  of  his  right.  The 
Court  held  tliat  the  right  was  probably  conferred  in  consideration 
that  (lie  lioldiijg  the  market  must  necessarily  diminish  on  market 
days  the  trade  of  tlio  sliops.   and  the  shopkeepers  were  therefore 


(m)  (1873),  L.  R.  8  Ch.  C')0.  (o)  Soo  above,  p.  2. 

(«)  (1862),  12  C.  B.  N.  S.  91.  (p)  (1863),  15  C.  B.  N.  S.  52. 
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[piivileged  to  advance  tlieir  shops  into  the  market,  tliat  the  FJihv.Mayor 
enjoyment  of  tlio  stalls  by  them  was  sunieiently  connected  with  "^  ^"'^'J'""-^^- 
the  enjoyment  of  land  to  satisfy  the  rule  of  law  acted  upon  in 
Ackroi/d  V.  Smith  and  liailci/  v.  Sfrphein^,  and  that,  as  the  right 
originated  in  a  grant  from  the  owners  of  the  market,  their  suc- 
cessors could  not  derogate  from  that  grant  by  changing  the  site 
of  the  market-place  (7).] 

In  the  case  of  Bailri/  v.  Apple i/a nl {r),  it  was  intimated  on  Baileys. 
high  authority  that  a  plea  to  turn  cattle  on  land  generally,  with-  ■^^1'^'^''''^' 
out  stating  for  what  purpose,  is  bad.  [But  all  that  the  learned 
judge  meant  was,  that  it  must  be  shown  by  proper  averment  in 
the  pleading  in  what  respect  the  right  to  enter  arises  (.y).  He 
could  not  have  intended  that  a  plea  of  a  right  of  common  in 
gross  would  be  bad ;  for  it  is  clear  that  such  a  right  may  exist, 
and  that  a  man  may  claim  to  be  entitled,  by  grant  or  by  prescrip- 
tion, to  a  right  of  pasture  in  gross,  giving  to  him  and  his  heirs, 
independently  of  the  possession  of  any  land  or  several  pasture 
by  them,  the  right  of  tui-ning  a  definite  and  limited  number 
of  cattle  upon  the  land  over  which  the  right  of  common  is 
claimed  {t)P\ 


Sect.  5. — There  mast  he  Tiro  dktinct  Tenements^ — the  Dominant, 
to  which  the  right  belongs, — and  the  Servient,  apon  which  the 
ol)ligation  is  imposed. 

It  is  obvious  that  if  the  dominant  and  servient  tenements  are  There  must 
the  property  of  the  same  owner,  the  exercise  of  the  rij^ht  which  \^  *^^  , 
m  other  cases  would  be  the  subject  of  an  easement,  is,  during  the 
continuance    of   his    ownership,    one    of    the    ordinary   rights   of 
property   only,  which    he   may  vary   or   determine    at   pleasui-e, 
without  in  any  way  increasing  or  diminishing  those  rights. 

(?)  See  fiuihcT  on  this  subject, /i'e«.sj7  E.    IGl,   per  Littledale,   J.;   47  R.  R. 

V.  Gnat  Eastern  Mailwaij  (1884),  L.  R.  637. 

27  Ch.  Div.  122,  and  cases  there  quoted.  ,  ,   „                tit     ,       t       •       -n  . 

Of  course,  it  is  no  objection   to   an  ^  (*).  r';^,'!^ .^^"^l^' -^^'   '"   ^'^"'  ''• 

easement    that  its    exercise    may  inci-  ^'"'''''  ^^^^^^'  ^  ^-  ^-  ^^7. 

dentalh'  confer  a  benefit  on  some  tene-  [t)  Blackstone,    vol.   2,  p.    34  ;    Wei- 

ment  other  than  the  dominant  tenement.  come  v.  Upton  (IHiO),  6   M.   &  W.  536; 

>Si»ij,um    V.    Godmaiichestcr    Corporation,  5.5  R.  R.  727  ;    [Harrington's  Case  {\<j\\), 

[1897]  A.  C.  G96.  8  Rep.  I3Gb;  Bailey  \.  Stephens  (1SG2), 

('•)  (1838),  3  Nev.  &  Per.  257 ;  8  A.  &  12  C.  B.,  N.  S.  91.] 

G-  2 
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There  must 

be  two 
tenements. 


It  is  therefore  essential  that  the  dominant  and  servient  tene- 
ments should  belong  to  different  owners:  immediately  they 
become  the  property  of  the  same  person  the  inferior  right  of 
easement  is  merged  in  the  liigher  title  of  ownership  (u). 

This  principle  is  thus  laid  down  by  Braeton  :  "  Nemini  servire 
potest  fundus  suus  proprius,  quia  prtcdiorum,  aliud  liberum, 
aliud  servituti  suppositum  "  (.r). 

"  Et  talis  dici  poti'rit  constitutio  qua  domus  domui,  rus  ruri, 
fundus  fundo,  tenementum  tonemento,  subjungatur :  et  non 
tantum  personas  per  se,  vel  tenementum  per  se,  sed  uterque 
simul,  tam  tenementum,  quam  personoe  "  (//). 

"  A  servitude  is  a  charge  imposed  upon  an  heritage  for  the  use 
and  advantage  of  an  heritage  belonging  to  another  proprietor"  (;:). 

[It  is  not  essential,  in  order  that  an  easement  created  by  grant 
should  become  a  legal  accessory  of  the  dominant  tenement,  that 
the  dominant  tenement  should  have  been  actually  acquired  at  the 
date  of  the  grant  ((?).] 


Sect.  G. — I]//  the  Civil  Law  the  Causes  of  Easements  must  he 
Perpetual. 

Civil  law.  By  the  civil  law  the  causes  of  easements  must  be  perpetual  [b). 

It  is  not  to  be  understood  by  this  position  that  the  civil  law 

required  the   enjoyment   of   an   easement   to  be  continuous  and 

necessarily  perpetual,  conditions  w'hich  in  many  cases  would  be 

obviously  impossible  (c) ;   but  only  that   the   qualities   thus   im- 


(m)  Nulli  enim  res  sua  servit. — Dig. 
8,  2,  26,  de  i-erv.  prted.  urb.  Si  quis 
tt'dcs  qua;  sui.s  a-dibua  eervirent  cum 
emisset,  traditas  siVji  accpjjit,  confusa 
Bublataque  Hervitus  est. — Ibid.  30.  Sec 
Hohnen  v.  Gorinf/  (1824),  2  Bing.  83  ;  9 
Moore,  166  ;  27  R.  R.  519  ;  [James  v. 
I'l<i,U  (183G),  4  A.  &  E.  761  ;  43  R.  R. 
405;  //««•/ IW.S  V.  idj/Z/fr,  [1892]  1  Q.  B. 
608 ;  and  sec  a«  to  merger,  below, 
Tart  IV.  Chap.  II.] 

(z)  Lib.  4,  f.  220. 

(y)  Ibid.  f.  221. 

(z)  Code  Civil,  art.  637. 

(rt)  Xorth  Jlrilish  Hail.  Co.  v.  Park 
Yard  Co.  Ltd.,  [1898]  A.  C.  043. 

(A)  Foramen  in  imo  p;irietc  conclavis 
vel  trirlinii  (juod  cssct  jirolutndi  pavi- 
menti  causa,  id  iietjue  fiuiiicn  r  ssi-,  nequo 
tempore  afcpiiri,  placuit.  II(jc  ila  vcrum 
est  si  in  eum  locum  niliil  ex  ca>lo  aqute 


veuiat :  neque  euim  perpetuam  causam 
habet,  quod  manu  fit ;  at  quod  ex  coelo 
cadit,  etsi  non  assiduu  fit,  ex  naturali 
tamcn  causa  fit,  et  idco  perpetuo  fieri 
cxistimatur.  Oniiics  autem  servitutes 
praidiorum  perpetuas  causas  habere 
debent ;  et  ideo,  neque  ex  lacu,  neque 
ex  stagno,  concedi  aqua?  ductus  potest. 
Stillicidii  quoque  immittcndi,  naturalis 
et  pei-pctua  causa  esse  debet. — Dig.  8, 
2,  28,  de  serv.  pra;d.  urb. 

Servit  us  aquie  ducendse,  vel  hau- 
rienda;,  nisi  ex  capitc,  vel  ex  fonte  con- 
stitui  non  potefet. — Dig.  8,  3,  9,  do  serv. 
pra;d.  rust. 

(r)  Tales  sunt  gcrvitutes,  ut  non  ha- 
beant  certam  cimtinuaniquc  possessio- 
nem ;  quia  nemo  tam  continenter  ire 
jjotest,  ut  uullo  momento  possessio  ejus 
interpellari  videatur.— Dig.  8,  1,  14,  de 
serv. 
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pressed  upon  tlio  dominant  and  servient  tenements  should  be  in      Civil  law. 
their  nature  permanent,  and  such  as  were  capable  of  continuing 
in  tlieir  present  condition  for  an  indefinite  period. 

If,  from  the  nature  of  the  servient  tenement,  the  enjoyment 
could  only  continue  during  a  limited  space  of  time,  as  where  water 
was  drawn  from  a  mere  artificial  collection,  no  servitude  was 
acquired. 

The  rule  laid  down  by  Yinnius  is,  "That  a  servitude  has  a 
perpetual  cause  where  it  is  natural,  though  not  constant,  as  rain- 
water, wliicli  falls  naturally,  thougli  not  constantly;  and  that  those 
servitudes  which  arise  by  the  act  of  man  have  also  a  perpetual 
cause,  if  the  tenement,  or  any  part  of  it,  has  been  adapted  or  pre- 
pared (parata)  for  its  enjoyment,  as  the  immission  of  smoke  "  {d). 

Bracton  appears  to  have  recognized  this  as  an  essential  element :  English  law. 
after  laying  it  down  that  a  man  may  have  an  assize  for  disturbance 
of  his  "  haustus  aqua},"  he  continues,  "  Sed  hoc  (breve)  non  est  de 
cistcrna,  quia  cisterna  non  habet  aquam  perpetuam,  nee  aquam 
vivam,  quia  cisterna  imbribus  concipitur  "  (e).' 

The  want  of  direct  authority  upon  this  point  in  the  law  of  Difficulties  in 
England  (/),  renders  it  difficult  to  determine  to  what  extent  this  ri\\e.  ° 
principle  is  admitted  by  it ;  and  even  in  the  civil  law  it  is  by  no 
means  easy  to  define  the  rule  with  precision.  For  though  it  is 
there  laid  down  that  nothing  which  depended  upon  the  mere  act  of 
man  (quod  manu  fit),  as  a  discharge  through  an  aperture  in  the 
wall  of  water  used  in  washing  the  pavement,  could  constitute  a 
servitude,  it  seems  clear  that  a  servitude  might  be  acquired  to 
discharge  smoke  and  steam  arising  from  hot  baths,  the  use  of  which 
would  obviously  be  of  equally  uncertain  duration,  and  arising 
directly  from  the  hand  of  man  (g).  [Perhaps  the  apparent 
inconsistency  may  be  explained  by  considering  that,  in  the  first 
instance,  the  tenement  from  which  the  water  is  discharged  is 
regarded  as  the  servient  one,  and  the  rule  prevents  the  adjoining 


{d)  Perpctuum  illia   est  quodcumque  (e)  Lib.  4,  f.  233. 

ex  naturali  causil  oritur  etsi  non  sit  as-  (/)  [See  below,  p.  20.] 

siduum,  ut  ecce,  aqua  pluvia  ex  naturali  {//)  Nam  et  in  balineis  inquit  vapori- 

causa   oritur,    etsi   nou    assiduu    pluit ;  bus,  cum  Quintilla  cuniculum  pergentcm 

quod    enim   naturaliter    fit,    perpetuum  in   Ursi  Julii  instruxisset,  placuit,  po- 

videtur,  licet  non  fiat  assidue,  ut  de-  tuisse  tales  servitutes  imponi. — Dig.  8, 

fectio  luna;.   Sed  et  quod  ex  facto  nostro  5,  8,  ^  7,  si  scrv.  vind.     [The  observa- 

oritur,  perpetuum  habctur,  si  ejus  cau.>-a  tion  in  the  text  also  applies  to  a  right 

praidium  aut  pars  pncdii  p:irata  est,  ut  of  sewerage,   which,   according    to    the 

fumi  iramissio. — Vinnius,  ad  Inst.  lib.  civil  law,  may  constitute  a  valid  servi- 

2,  tit.  3.  tude.— Dig.  S,  1,  7,  de  serv.] 

2(2) 
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Civil  law.  [o\NTier  from  insisting  on  a  continuance  of  the  discharge  ;  while  in 
the  second  instance  the  tenement  discharging  the  smoke  is  the 
dominant  one,  and  the  rule  does  not  apply.  If  the  owner  of  the 
tenement  receiving  the  smoke  were  (per  impossibile)  to  insist  on  its 
continuing  to  ascend  into  his  room,  the  rule  in  question  would 
become  applicable,  and  would  bo  an  answer  to  his  claim. 
"  Cause  "  in  these  instances  seems  to  mean  origin  or  motive  power. 

And  now  the  rule,  so  far  as  it  extends  to  the  servient  tene- 
ment, has  been,  not  expressly  but  in  fact,  adopted  in  the  English 
courts,  and  is  illustrated  by  the  cases  of  Arkicn'/j/it  v.  Gel/  (//), 
IFood  V.  Waud  (/),  Grcatrcx  v.  Ilaywanl  (Ic),  Gavcd  v.  Murtyn  (/), 
Mason  v.  S/ireicsbiiri/  and  Hereford  Bail.  Co.  (;«),  Ramcshur  Pershad 
Kara  ill  Siiujh  v.  Koonj  Behari  PaffuJc  (ii),  and  Burroas  v.  Lang  {o) 
— all  of  which  are  discussed  below  (/>). 

"  The  right  to  artificial  watercourses,  as  against  the  party 
creating  them,  surely  must  depend  upon  the  character  of  the 
watercourse,  whether  it  be  of  a  permanent  or  temporary  nature, 
and  upon  the  circumstances  under  wdiich  it  Avas  created.  The 
enjoyment  for  twenty  years  of  a  stream  diverted  or  penned  up  by 
permanent  embankments,  (,'learly  stands  ui^on  a  different  footing 
from  the  enjoyment  of  a  flow  of  water  originating  in  the  mode  of 
occupation  or  alteration  of  a  person's  property,  and  presumably  of 
a  temporary  character  and  liable  to  variation. 

"  The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house 
could  not  give  a  right  to  the  neighbour  to  insist  that  the  house 
should  not  be  pulled  down  or  altered  so  as  to  diminish  the 
quantity  of  water  flowing  from  the  roof.  The  flow  of  water  from 
a  drain  for  the  purposes  of  agricultural  improvements  for  twenty 
years  could  not  give  a  right  to  the  neighbour  so  as  to  preclude  the 
proprietor  from  altering  the  level  of  his  drains  for  the  greater 
improvement  of  the  land.  The  state  of  circumstances  in  such 
cases  shows  that  one  party  never  intended  to  give,  nor  the  other  to 
enjoy,  the  use  of  the  stream  as  a  matter  of  right  "  (y). 

The  rule  in  Arhivriijht  v.  Gcll  {/i)  has  not  up  to  this  time  been 
applied  to  any  easement  other  than  the  right  to  receive  water;  and 


(/i)  (1839),  5  M.  &  W.  203  ;  52  R.  R.  {o)  [1901]  2  Ch.  r)02. 

671.  ip)  Part  III.  Chap.  I.     Cf.  X.  E.  R. 

(i)  (1849),  3  Excli.  748  ;  77  R.  R.  809.  v.  Elliolt  (18G0),  IJ.  A:  H.  Ho  ;   10  H.  L. 

[k)  (1853),8Ex(;h.291  ;  OlR.  R.493.  C.  333;  and  McEvoi/  v.  Great  Northern 

(I)  (1865),  19  C.  B.,  N.  S.  732.  Jiail.  Co.,  [1900]  2  Ir.  R.  325. 

(w)  (1871),  L.  R.  G  Q.  Ii.  578.  (y)  Per  Pollock,  C.  P.,   3  Exch.,  p. 

(w)  (1878),  L.  R.  4  App.  Cu«.  121.  777. 
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[tho  instances  given  in  the  authorities  on  tlio  eivil  law  all  coneern 
the  same  easement.  But  it  is  conceivahle  that  the  same  question 
might  be  raised  with  reference  to  other  claims  :  for  instance,  with 
reference  to  a  right  of  way  over  a  structure  erected  for  temporary 
purj)oses.  And  it  is  conceived  that  the  rule,  which  rests  on  a 
reasonable  basis,  would  always  be  applied  in  a  proper  case. 

The  question  here  discussed  may  bo  thought  to  have  a  bearing 
on  the  subject  of  support  to  buildings  by  building?,  which  will  be 
considered  later  (r). 

There  is  one  English  case  in  which  a  like  rule  seems  to  have  Maheriij  v. 
been  applied  to  the  dominant  tenement.  In  3InJ)e)'hjY.  Doirson^a), 
a  predecessor  in  title  of  tlio  plaintiff  liad  erected  a  manufactory  or 
workshop  upon  pillars  fixed  into  stone  plinths,  which  stone  plinths 
rested  upon  brickwork  the  bottom  of  which  was  three  feet  below 
the  level  of  the  ground.  A  window  in  this  worksliop  had  remained 
unobstructed  for  more  than  twenty  years;  and  the  plaintiff  claimed 
to  have  an  ancient  light  there.  The  Court  disallowed  the  claim. 
"  This  building  was  not  attached  to  the  freehold,  but  was  a  mere 
contrivance  for  temporary  purposes,  and  would  not  pass  with  the 
inheritance.^  The  Court  do  not  decide  what  tho  plaintiff's  riglit 
would  have  been  had  this  building  been  a  part  of  the  freehold  ;  but 
we  think,  considering  the  nature  of  the  building,  that  it  is  im- 
possible to  infer  the  consent  of  the  owner  or  occupier  of  the 
adjoining  land,  and  therefore  that  there  should  be  judgment  for 
the  defendant."] 


(r)  Part  III.  Chap.  IV.  Sect.  3.  (s)  (1827),  5  L.  J.,  K.  B.  2C1. 


22 


CHAPTER  III. 


SUBJECTS   OF    EASEMENTS. 


Variety  of 
easements. 


Affirmative 
and  nei'ative. 


The  number  or  modifications  of  rights  of  this  kind  may  Lo 
infinite  both  in  their  extent  and  mode  of  enjoyment,  as  the  con- 
venience of  man  in  nsing  his  property  requires  {a).  "  To  descend 
now,"  says  Lord  Stair,  "  to  the  kinds  of  servitudes,  there  may 
be  as  many  as  there  are  waj's  whereby  the  liberty  of  a  house 
or  tenement  may  bo  restrained  in  favour  of  another  tenement ; 
for  liberty  and  servitude  are  contraries,  and  the  abatement  of 
the  one  is  the  being  or  enlarging  of  the  other." 

From  the  civil  law  may  be  taken  a  practically  useful  division 
of  easements  into  two  principal  classes,  which  may  be  termed 
affirmative  and  negative.  Those  coming  under  the  head  of  affir- 
mative easements  authorize  the  commission  of  acts  which,  in  then- 
very  inception,  are  positively  injurious  to  another — as  a  riglit  of 
way  across  a  neighbour's  land,  or  a  right  to  discharge  water — 
every  exercise  of  which  rights  may  be  the  subject  of  an  action. 
Negative  easements  are  iujiu'ies  consequentially  only — restricting 
the  owner  of  the  soil  in  the  exercise  of  the  natural  riglits  of  pro- 
perty'— as  where  he  is  prevented  building  on  his  own  land  to  the 
obstruction   of  lights.      With  respect  to   this   latter   class,  it  is 


(«)  Nullum  est  dubium  quia  plures 
esse  poHsint  hujus  generis  8c^^^tutes, 
pro  diverfia  ratione  cedificandi  et  habi- 
tantiuni  necessitate. — Heincccius,  El. 
J.  C,  Lib.  8,  6  14H. 

[But  "  it  must  not  be  supposed  that 
incidents  of  a  novel  kind  can  bo  devised 
and  attached  to  i)ropert5'  at  the  fancy 
or  caprice  of  any  owner"  ;  per  Lord 
Brougham  in  Kcppcll  v.  JUiilci/  (1834), 
2  M.  i:  K.  at  p.  5:j.5  ;  39  R.  R.  '204.  Cf. 
J/.//V.  Tupjxr  flSr,;5),2H.A:C.;121.  There 
can  be  no  such  thing  as  a  jus  spatiandi. 
8ee  per  Farwell,  J..  International  Ten 
Stores  Co.  v.  llohlm^  [1903]  2  Ch.  ICr),  at 
p.  172;  Att.-Gtn.  v.  Antrobus,  [1905] 
2  Ch.  188,  at  p.  198.     As  to  a  tunnel, 


see  Metropolitan  Rail.  Co.  v.  Fouler, 
[1893]  A.  C.  41G;  In  re  Pearson's  Will 
(1900),  83  L.  T.  626.  In  the  former 
case,  it  -was  held  that  upon  the  true  con- 
struction of  the  plaintiff  company's 
special  Act,  a  tunnel  constructed  under 
a  highway  for  the  purjjose  of  their  rail- 
way was  a  "hereditament"  witliin  the 
meaning  of  38  Geo.  III.  c.  .'),  s.  4,  and 
not  a  bare  easement.  lu  the  latter  case, 
it  was  held  that  a  sale  to  a  railway  com- 
pany of  the  right  to  construct,  maintain, 
and  use  tunnels  in  the  subsoil  of  certain 
settled  lan<l  was  a  sale  of  the  subsoil, 
and  not  the  sale  of  an  casement  imder 
sect.  3  of  the  Settled  Land  Act,  1882.] 
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evident   that   no   canse  of   action  can  arise  from  tlieir  exorcise ; 
tliej  can  be  opposed  only  by  an  obstruction  to  tlioir  enjoyment. 

Tlie  English  law  furnishes  the  following   amongst   other   in-  Afiarmative. 
stances  of  affirmative  easements  : — 

Riglits  of  way. 

[llight  to  make  surface  uneven  by  working  mines  in  such 

manner  as  to  let  it  down  {b) . 
Right  to  go  on  soil  of  another  to  clear  a  mill  stream  and 

repau'     its     banks   (c),    or     to     open    locks    in    time    of 

flood  (r/). 
Eight  to  go  on  a  neighbour's  close,  and  draw  water  from  a 

spring  there  (c) . 
Right  to  conduct  water   across   a   neighbour's   land   by  an 

artificial  watercourse,  and  to  go  upon  that  land  for  the 

purpose  of  turning  the  water  into  the  same  (/). 
Right  to  use  or  to  affect  water  of  natural  stream   in  any 

manner  not  justified  by  natural  right. 
Right  to  discharge  water  or  other  matter  on  to  a  neighbour's 

land. 
Right  to  make  spoil  banks  upon  surface  in  course  of  working 

minerals  (g). 
Right  to  use  close  for  pui'pose  of  mixing  muck  and  preparing 

manure  there  for  an  adjoining  farm  {/t). 
Right  to   discharge   rain-water   b}'-   a   spout    or    projecting 

eaves  (?').] 
Right  to  support  from  a  neighbouring  wall. 
[Right  to  drive  a  pile  into  the  bed  of  a  river  for  the  more 

convenient  use  and  enjoyment  of  a  wharf  (/.•). 


(A)  In  Roichotham  v.    Wilson   (1860),  B.  702. 

8  H.  L.  C.  3G2,  it  is  laid  down  that  such  (/)  Beeston  v.    Wcate  (1856),  5  E.  & 

nn    easement    may  be   granted  to  the  B.  986. 

owner   of    a  stratum   of    minerals.     It  (^)  j^          ^.   ^^  ^,,.  (is57),    1  H.  & 

should    seem    that    it    might    also    be  k.   70G ;    Earl  of  Cardigan  y.  Armltage 

granted  to  the  owner  of  a  right  to  take  (1823),  2  B.  &  C.  197  ;  26  R.  R   313. 

minerals  in  aueno  solo  ;  see  ante,  p.  12  nJ  o        -r,             ,.-,.,    ,,^  .,- 

(note  {!■)),  as  to  the  distinction.  ^  ^''l^l^^/^^y--^^!^"-^'"''^    (^?^^)'    }^ 

{c)  Lord  CampbeU  in  Beeston  v.  IFeate  S'    7'      ^  ■'    '?    ,  '     -•  ,^^''^'  "^^^'"^  *^® 

(1856),  5  E.  &  B.  996  ;   I'eter  v.  Daniel  Pleader  clauned  the  right  as  a  profit  a 

(1848),  5  C.  B.  568  :  lioberin  v.  Fellowes  Prendre. 

(1906),  94  L.  T.  279.  (0  IRarvei/  v.    JFaUcrs  (1873),  L.  R. 

{d)  Simpson  v.  Godmanchester  Corpora-  8  C.  P.  162.] 

tlon,  [1897]  A.  C.  696.  {h)  Lancaster  v.  Eve  (1859),  5  C.  B., 

{e)  See  Race  v.  Ward  (1855),  4  E.  &  N.  S.  717. 
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Affirmative. 


Negative. 


EASEMENTS  GENERALLY. 

[Right  to  ft  fender  in  a  mill  stream  to  prevent  a  waste  of 

water  (/). 
Right  to  have  a  name  plate  on  a  door  {>n) . 
Riglit  to  liave  a  sign   post  on  a  common   before   a    puLlio- 

liouse  {»). 
Right  to  aflSx  a  sign  board  to  the  wall  of   a   neiglibouriug 

house  (o). 
Right  to  nail  fruit  trees  to  a  wall  (p). 
Right  to  place  stones,  roeks  or  piles  on  neighbour's  land  to 

protect  and  secure  buildings  from  encroachment   by    the 

sea  (q). 
Right  to  use  a  fascia  embedded  in  a  neiglibouring  wall  (r).] 
Right  to  carry  on  an  offensive  trade. 
Right  to  hang  clothes  on  lines  passing  over  the  neighbouring 

soil  («). 
Right  to  bury  in  a  particidar  vault  (/), 
[Right  to  pew  in  a  churcli  {i().~\ 
The  principal  negative  easements  are  : — 
Right  to  receive  light  and  air  by  mndows. 
Right  to  support  of  neighbouring  soil  [for  buildings  (r). 
Right  to  receive  a  flow  of  water  in  an  artificial  stream  (;r).] 


(0 
913 

71  R. 


JFood  V.  muett  (1846),    8  Q.  B. 
70  R.  R.  689. 

Lane  v.  Dixon  (1847),  3  C.  B.  770  ; 
R.  484. 

Jloare    v.    Metropolitan    Board    of 
Workx  (1874),  L.  R.  9  Q.  B.  296. 

(o)  Moody  V.  Steggks  (1879),  L.  R. 
12  Ch.  D.  2C1.  [In  an  American  case 
(Richardson  v.  Pc/c.',  lo  Gray  (Mass.), 
387;,  the  Court  recoj^nized  a  right  to 
dcpo.sit  inercliandise  in  a  passage-way 
and  hoist  it  from  thence  into  a  window, 
and  for  that  purpose  to  swing  shutters 
over  the  passage-way.] 

[p)  Hawkins  v.  Wallis  (1763),  2  Wils. 
173. 

{q)  J'hUpot  V.  Bath  (1905),  21  T.  L.  R. 
634;  W.  N.  114. 

(r)  See  Francis  v.  llaynard  (1882), 
L.  R.  20  Ch.  D.  773;  22  Ch.  Div.  177. 
The  fascia  was  held  U^  bo  part  of  Iho 
plaintiff's  iirciiiisos  ;  l>ut,  if  it  liad  been 
necessary,  tlie  judges  were  prujjared  to 
recognize  an  easement  to  use  it.  Cf. 
IteiWi  V.  Booth  (1890),  L.  R.  44  Ch. 
D.  12. 

(»)  See  DrcucU  v.    TowUr  (1832),    3 


B.  &  Ad.  735.  [A  claim  to  have  trees 
overhanging  a  neighbour's  land  was 
negatived:  Lcinmon  v.  Webb,  [1894] 
A.  C.  1.] 

(0    Bryan  v.   Whistler  (1828),   8  B.   & 

C.  288;  S.  C,  2  Man.  &  Ry.  318;  32 
R.  R.  389.  [Moreiand  v.  Richardson 
(1856),  22  Beav.  596.] 

(ti)  See  Best  on  Presumptions,  p. 
Ill;  Dnnnnj  v.  Bee  (1G21),  Cro.  Jac. 
605;  Hoidc  v.  Charlton  (1866),  L.  R. 
2  C.  P.  104 ;  Brumfitt  v.  Roberts  (1870). 
L.  R.  5  C.  P.  224 ;  Grccnu-ay  v.  Hockiu 
(1870),  L.  R.  5  C.  P.  235;  Crisp  v. 
Martin  (1876),  L.  R.  2  P.  D.  15;  Philippe 
V.  Jfalliday,  [1891]  A.  C.  228  ;  Stilvmann- 
Gihhard  v.  Wilkinson,  [1897]  1  Q.  B. 
749. 

(r)  The  learned  author  stated,  in  the 
2nd  edit,  of  this  work,  tliat  the  right  to 
the  support  of  the  neighbouring  soil  for 
land  not  encumbered  by  buildings,  is 
not  an  easrmeiit ;  and  the  subsequent 
dc'(;isioiis  sliow  tliat  bis  view  was  well 
founded,  and  that  such  a  right  is  an 
ordinary  right  of    property :    see    the 

(x)  See  next  page. 
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Easements   may   also  Ijg  divided  into   continuous  and  discon-  Continuous 
tmuous,  and  into  aj^parent  and  non-apparent.  tiuuous. 

"  Continuous  servitudes  are  those  of  which  the  enjoyment  is  or 
may  be  continual,  without  the  necessity  of  any  actual  interference 
by  man,  as  a  waterspout,  or  right  to  light  and  air. 

"  Discontinuous  servitudes  arc  those  the  enjoyment  of  which  can 
only  be  had  b}'  the  interference  of  man,  as  rights  of  way,  or  a  right 
to  draw  water  "  {//). 

"Apparent  servitudes  are  those  the  existence  of  which  is  shown  Apparent  -.nul 
by  external  works  (ouvrages  exterieurs),  as  a  door,  a  windo^\',  a  i'""-"l'P="'L''t- 
watercourse. 

''  Non-apparent  servitudes  are  those  which  have  no  external  sign 
of  their  existence ;  as  the  prohibition  to  build  on  particular  land, 
or  to  build  above  a  certain  height "  (z). 

This  illustration  of  a  "door"  seems  inexact.  By  "  signe  appa- 
rent "  appears  to  be  meant  not  merely  some  visible  indication  of 
the  intention  to  use  an  easement,  but  some  permanent  change  of 
one  or  other  of  the  tenements,  indicating  that  one  is  subjected 
necessarily  to  the  convenience  of  the  other.  A  "  door,"  considered 
as  an  opening  for  the  use  of  a  right  of  way,  would  not  satisfy  this 
condition  [a). 

"  There  are,"  says  Merlin,  "  some  servitudes,  ■v\hicli  are  called 
non-apparent  (cachees),  which  manifest  themselves  by  an  exterior 
sign ;  as,  for  example,  where  I  have  a  right  of  way  in  the  court  or 
garden  of  my  neighbour,  and  I  have  a  door  which  announces  this 
right  of  way"  {h). 

The  leading  division  of  prsedial  servitudes  in  the  civil  law,  but  Urban  and 


cases  cited  Part  III.  Chap.  IV.  Sect.  1.  of   a  natural  stream  was   formerly  iu- 

The  present  work  treats  as  well  of  such  eluded  in  this  class,  but  the  cases  cited 

natural  right  as  of  that  which  is  ac-  post,  Part  III.  Chap.  I.,  decide  that  it 

quired  by  grant  or  user,  but  the  passagre  is  an   ordinary  right  of  property,  and 

in  the  text  applies  of    course   to   the  not  an  easement, 

latter  only.  (y)  Code  Civil,  art.  GS8. 

It  has  been  lately  doubted  whether  /  \  n   t    n-   ■^       i.    ran      n^i,        j- 

,1       ■   ,.  .                 /s      1    -i-i-  (c)  Code  Civil,  art.  C89.       These  dis- 

the  right  to  support  lor  buildings  may  ,•     I-                    i;    i.  r        j  •     j.^      r,  j 

,    v7      Ti.         11            oi        i-  tmctions  were  nrst  round  in  the  Code 

not    be   after   all  an   aihrmative   ease-  r<-  -i              t     j    -oi     i  u           t      tj     ^ 

.              ri  ,,              .                  i  J  •  Civil :    per  ijord   Jjlackburn,   L.    R.    6 

ment:    see  JJalton  v.  Angus,  quoted  in  .         p'       ,        „^.  -,              ' 

the  section  above  referred  to.  "  PP-         •       P-     -  -J 

(.(•)  Ramrshitr  rcrshad  Narain  Singh  v.  {«)  [See  below,  page  137,  ff.] 

Koonj  Bchari  Tatliik  (1H78),  4  A.  C.  121,  {!>)  Repertoire  do  Jurisprudence,  tit. 

126  ;    Kensit  v.   Grmt  Eimfern  Hail.   Co.  Servitude,  p.  50.     The  case  above  sug- 

(1884),  27  C.  D.  122,  per  Cotton,  L.  J.,  gested  by  Merlin    is   preciselv  that    of 

134;  Baibi  S;  Co.  v.   Clark,  Son   &  Mar-  T/in/sn/  v.    Vicun/  (1817:,   16  M.   &  W. 

land,  [1902]  1  Ch.  649.  484;   73  R.  R.   6,s3,  substituting  for  a 

The  right  to  receive  a  flow  of  water  "  door"  a  visible  hard  can-i»gc  drive. 
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Apparent  and  -v^'liich  appears  to  afford  uo  practically  useful  distinction  in  the 

uou-apparcnt.  '^  '■  i  ^ 


ipimrcnt 

rustic  servi- 
tudes. 


Englisli  law,  is  into  urban  ami  rustic  servitudes — the  former  in- 
cluding all  servitudes  relating  to  buildings  wherever  situated ;  the 
latter,  all  those  relating  to  land  uncovered  by  buildings,  whether 
situated  in  town  or  coimtry. 

The  rustic  servitudes  comprised  rights  of  way  and  watercourses 
and  rights  to  drive  cattle  to  water  (c) ;  the  urban  servitudes  com- 
prehended all  those  which  belonged  to  a  building,  as  eaves-droppings, 
support  of  beams,  rights  to  light  (d). 


(f)  Porru  autem  ud  prsedia  vel  rustica 
sunt  vcl  urbana,  ita  quoque  et  servi- 
tutes  quae  lis  inhfercnt,  vol  rusticje  sunt, 
vcl  urbaua;.  Pnedia  rustica  sunt,  Joca 
sedificiis  vacua,  in  urbe  area,  ruri  ager ; 
noil  euim  loco,  sed  materie  et  geuere, 
distinyuuntur. — Vinnius,  ad  Inst.  lib.  2, 
tit.  :j. 

Rusticorum  praediorum  jura  sunt 
haec ;  iter,  actus,  via,  aquce  ductus. — 
Inst.  2,  3,  prsef. 

Inter  rusticorum  prsediorum  servi- 
tutes  quidani  computari  rectc  putant, 
aquae  hau.stum,  peeoris  ad  aquam  ad- 
pukum,  jus  pasceudi,  calcis  coquendae, 
areuae  fodiendae. — Ibid.  §  2. 

{d)  Pncliorum  urbanorum  scrvitutes 
sunt  hae,  quae  aedificiis  inhaerent;  ideo 
urbanorum  prajdiorum  dictae   quoniam 


acdificia  omnia  urbana  praedia  appel- 
lamus,  etsi  in  ^•illa  (in  the  country. 
Dig.  50,  15,  211)  tedificata  sint.  Item 
urbanorum  pracdiorum  servitutes  sunt, 
ut  viciuus  ouera  viciui  sustineat,  ut  in 
parietem  ejus  liceat  vicino  tignura  ini- 
mittore,  ut  .stillicidium  vcl  llumen  re- 
cipiat  quis  in  a3des  suas,  vcl  in  aream, 
vul  in  cloacam,  ne  altius  quis  tollat  icdcs 
suas,  ne  luminibus  viciui  officiat. — Ibid. 

M- 

Et  denique  projiciendi,  proteger- 
dique. — Dig.  8,  2,  2,  de  serv.  praed.  urb. 

Jus  cloacic  mittendae  servitus  est. — 
Dig.  8,  1,  7,  de  serv. 

Est  et  hacc  servitus  ne  prospcctui 
ofliciatur. — Dig.  8,  2,  3,  de  serv.  ^jraed. 
urb. 
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PART  II. 

OF  THE  ACQUISITION  OF  EASEMENTS. 


INTRODUCTION. 

The  orif^in  of  some  easements  is  as  ancient  as  that  of  property.  Origin  of 
One  tenement  may  be  subjected  to  the  convenience  of  another  by 
the  hand  of  nature  itself  ;  the  inferior  elevation  of  one  in  relation 
to  the  other  may  subject  it  to  the  fall  of  water  from  the  higher 
ground.  A  similar  disposition  may  be  produced  by  the  act  of 
man  permanently  changing  their  previous  relation,  and  thus 
affixing  to  them  qualities  with  which  they  were  not  originally  in- 
vested ;  as  when,  by  the  erection  of  buildings,  water  is  discharged 
upon  the  neighbouring  land,  or  light  and  air  are  received  through 
a  window.  Other  easements  [involve]  no  apparent  change  in  the 
condition  of  the  two  tenements,  but  exist  only  by  a  repetition  of 
the  acts  of  man,  as  rights  of  way. 

"  The  origin  of  servitudes,"  says  an  eminent  French  writer,  "is 
as  ancient  as  that  of  property,  of  which  they  are  a  modification. 
By  their  natural  disposition  the  inferior  lands  were  placed  in  a 
species  of  dependence  on  those  more  elevated,  and  the  first 
possessors  of  the  soil  recognized  the  indispensable  necessity  of  such 
subjections.  When  the  extension  of  cultivation  brought  men 
nearer  together,  and  the  want  of  a  common  defence  formed  tlie 
first  society,  public  utihty  and  safety  led  to  the  conviction,  that  it 
was  necessary  to  restrict  in  certain  cases  rights  legitimate  in  them- 
selves, but  the  absolute  exercise  of  which  by  individuals  could  not 
take  place,  without  rendering  some  properties  almost  valueless.  In 
a  short  time  similar  rights  were  stipulated  for  by  private  persons, 
as  matter  of  utility,  or  even  pleasure.  Thus,  from  the  disposition 
of  nature,  the  wants  of  society,  and  the  agreements  of  individuals, 
have  originated  prnodial  servitudes  "  (a). 

{a)  Pardessus,  Traite  dos  Servitudes,  S.  1. 
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Bj  the  civil  law,  the  origin  of  servitudes  was  referred  to  "  lex, 
natura  loei,  vetustas  "  {b). 

By  the  law  of  England,  the  origin  of  rights  of  this  kind  [other 
than  the  'natural"  or  common  law  rights  ahove  described],  is 
referred  either  to  an  express  contract  between  the  parties,  or  to  a 
similar  contract  implied  from  the  peculiar  relation  of  the  parties  at 
the  time  they  became  possessed  of  their  respective  tenements,  or 
from  the  long  continued  exercise  of  the  right  (c). 

The  cases  of  express  agreement  are  of  comparatively  rare 
occurrence,  and  present,  for  the  most  part,  but  little  difficulty,  as 
far,  at  least,  as  concerns  the  mere  extent  of  the  right  so  confen-ed. 
By  far  the  greater  proportion  of  easements  rest  on  implied  agree- 
ments, the  terms  and  conditions  of  which  can  be  collected  only 
from  the  actual  amount  of  enjoyment  proved  to  have  been  had. 


(It)  In  8umiDa  tria  sunt  per  quae  iafe- 
rior  locus  8iipciiori  servit.  Lex,  natura 
loci,  vetustas.  qua?  semper  pro  lege  hab- 
etur ;  minueudarum  .--cilicet  litium  causu. 
— Dior.  :59,  3,  2,  de  aq.  et  aq.  pi.  arc.  ; 
Cod.  7,  22,  2,  de  loiigi  temporis. 

{(■)  [See  the  judgment  of  Littlcdale, 
J.,  in  Mooic  V.  Jifuoon  (1821),  3  B.  &  C. 
339  ;  27  R.  R.  375  ;  and  ^hi^us  v.  JJtiiton 
(1877),  L.  R.  3  Q.  B.  D.  at  p.  93,  per 
Lush,  J.  And  so  Bracton  says  (lib.  4, 
cap.  37),  "  Item  pertiuere  poterunt  (ser- 


vitutes)  sine  constitutione  per  longum 
usuni  continuum  et  pacifioinn.  et  non 
interruptum  per  aliquod  imiiedimentum 
contrarium,  ex  patientia  inter  prae- 
sentes,  qute  trahitur  ad  consensum." 

But  it  is  now  generally  thought  that, 
in  the  absence  of  fraud,  continuous  pos- 
session alone  should,  in  English  as  in 
Roman  law,  bo  held  to  constitute  a 
valid  tille,  without  resort  being  had  to 
the  fiction  of  an  agreement.] 
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CHAPTEr^   I. 

OF    THE    ACQUISITION    OF    EASEMENTS    BY   EXPRESS   AGREEMENT. 

Sect.   1. — From  ir/ioiii  flici/  mnij  he  acquired. 

[A  LiMiTK])    owner   lias   no    power   under   the    Lands  Clauses  LandsCIauses 
Consolidation  Act,  1845  (o),  to  grant  an  easement;  nor  could  a  ^^^  18-15/°^ 
railway  company  or  other  public  body,  having  simply  the  powers 
of  that  Act,  purchase  an  easement  at  all  {h).     But  special  powers  to 
acquire  easements  are  now  frequently  given  to  railway  companies. 

Sect.  3  of  the  Settled  Land  Act,  1882  (c),  empowers  a  tenant  for  Settled  Land 

'  A  f ,  4-      1  Q  Q  9 

life  to  "  let  the  settled  land,  or  any  easement,  right  or  privilege  of  ' 
any  kiud  over  or  in  relation  to  the  same"  {d) ;  and  under  sect.  6  of 
the  same  Act  a  tenant  for  life  may  grant  a  lease  of  "any  easement, 
right  or  privilege  of  any  kind  over  or  in  relation  to"  the  settled 
land.  Under  this  section  it  has  been  held  {e)  that  a  tenant  for  life, 
under  a  settlement  of  the  siu'face  of  lands,  may  grant  a  lease  of  a 
right  to  let  down  the  surface  of  the  land,  althoxigh,  under  the 
settlement,  he  had  no  power  to  work  the  minerals  so  as  to  let  down 
the  surface ;  and  in  the  same  case  it  was  held  that  the  fact  that 
sect.  7  (3)  of  the  Act  (which  provides  that  every  lease  shall  contain 
a  condition  of  re-entry  for  non-payment  of  rent)  cannot  be  complied 
with  in  the  case  of  a  lease  of  an  incorporeal  hereditament,  does  not 
prevent  a  tenant  for  life  from  granting  such  a  lease. 

By  the  Settled  Land  Act,  1890   (/),  any  easement,  right  or  Settled  Land 
privilege  of  any  kind  may,  on  an  exchange  or  partition  {g)  of 
settled  land  be  reserved  or  granted,  or  other  laud  or  an  easement, 
right  or  privilege  of  any  kind  may  be  given  or  taken  in  exchange 


(«)  8  &  9  Vict.  c.  18.  {d)  As  to  the  limits  of  this  power,  sec 

,,,    _        „             .      r           n           4-  Sutherland  v.   Sutherland,   [18931   3  Ch. 

[h)  In  reBarrow-in-FumcssCorp^^^^^  ^^9     ^^  rearson^s  Will  (1900),  83  L.  T. 

and  Rawlmsons   Contract,  [1903]    1   Ch.  g^G  ;  Pease  v.  Courlnn/,  [1904]  2  Ch.  503. 

339.     As  to  the  ffi  ant  of  an  easement  by  ,{    <-,..     ,,         t    ,    '-.•    t  •' j   i          i 

.,                    "^                  T,     .,     .         ■',  (c)    hitwcll  V.   Earl  of   Londesborough, 

a  railway  company,   see  lie   tronty  ana  ri905"|  i  ch    460 

Manchcstrr,  Shellitld  and  Lincolnshire  Rail.  '-    i  ^\   rr,  r  '-.  -r/-  i.        nn   ..    n 

Co.,  L1896J  2  y.  ±5.  43J.  ^^  g^^  g^^^j^^  j^^^^  ^^^.^   ^gg^^  ^    3 

(c)  45  &  46  Vict.  c.  38.  (iii.)  (iv.),  17. 
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[or  on  partition  for  land  or  for  an}-  other  easement,  right  or  privilege 
of  any  kiml ;  and  this  provision  authorizes  an  exchange  of  ease- 
ments, apart  from  any  exchange  or  partition  of  land  (//). 


Distinction 
lictwecn  law 
uiid  tspiity. 


Express  con- 
cession of 
easement  can 
be  by  deed 
only. 


Coparceners. 


Sect.  2. — JVafurc  of  the  Iiisfriiiuoif. 
(a.)   Common  Law. 

Law  and  equity  are  now  administered  concm'rently  in  all  the 
courts  (/).  But  the  distinction  between  legal  and  equitable  rights 
is  still  material  in  certain  cases,  as  in  the  case  of  a  voluntary  grant 
or  agreement  for  a  grant,  or  where  a  purchase  for  value  without 
notice  is  pleaded  ;  and  it  is  convenient  to  treat  them  separately.] 

Whatever  doubts  may  formerly  have  existed  as  to  the  creation  of 
easements  by  express  agreement,  it  seems 'to  be  now  fully  settled 
that,  like  all  other  incorporeal  hereditaments,  [at  common  law,] 
they  can  be  created,  [so  as  to  be  legally  appurtenant  to  property,] 
only  by  an  instrument  under  seal  {/:). 

"  And.  here,"  says  Lord  Coke  (/),  "is  implied  a  division  of  fee 
or  inheritance  ;  viz.,  into  corporeal,  as  lands  and  tenements,  which 
lie  in  livery  {>»),  comprehended  in  this  word  feoffment,  and  may 
pass  by  livery,  by  deed,  or  without  deed ;  and  incorporeal,  which 
lie  in  grant,  which  cannot  pass  by  livery,  but  by  deed,  as  ad- 
vowsons,  commons,  &c.  ;  .  .  .  .  and  the  deed  of  incorporeate 
inheritances  doth  equal  the  livery  of  corporeate.  .  .  .  Grant, 
conccssio,  is  properly  of  things  incorporeate,  which,  as  hath  been 
said,  cannot  pass  without  deed  "  (»). 

The  only  exception  to  the  general  rule  appears  to  bo  in  the  case 
of  copai'ceners  ;  for,  as  "land  or  other  tilings  that  lie  in  livery  may 
pass  between  them  -w  ithout  deed,  so  also  may  incorporeal  heredita- 
ments which  lie  in  grant  "  (o). 


(h)  lie  IJracken's  Scttkmoit,  [1903]  1 
Ch.  265. 

(i)  Jud.  Act.  1873,  88.  21,  2"). 

(k)  [Or  by  will :  Penrson  v.  Spoiccr 
(18G3),  3  B.  k.  S.  701.  Under  the  Land- 
lord and  Tenant  Law  Amendment  Act 
(Ireland),  1800  (23  .t  21  Vict.  c.  151),  a 
letting  of  an  easement  or  other  incor- 
poreal hereditament  can  bo  effected 
■without  seal  in  Ireland.  See  lladdiffc 
V.  //«»/«*,  [1907]  1  Ir.  R.  101.  And  in 
Scotland  also  an  easement  can  be  created 


by  an  instrument  not  under  seal :  Xorth 
Jhitish  liail.  Co.  v.  Park  Yard  Co.  Ltd., 
[I.S98]  A.  C.  G43.] 

(/)  Co.  Litt.  9  a. 

(///)  [Corporeal  hereditaments  now  lie 
in  frrant  also ;  8  &  9  Vict.  c.  lOG.] 

{n)  Jifx  V.  Inhahilanls  of  Jforndon- 
on-thc-IIiU  (1810),  4  M.  &  S.  502  ;  and 
JlewluiH  V.  Shippam  and  Cocker  v.  Cowpcr, 
below. 

[o)  .Tohmon  v.  Wilhon  (1741),  "Willes, 
253  :  Co.  Litt.  169  ;  21  Edw.  3,  2. 
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Nevertheless,  questions  of  considerable  difficulty  and  nicety  have  Effect  of  a 
been  raised  as  to  the  effect  of  a  licence;  and  it  has  been  contended, 
"  that  a  beneficial  privilege  in  land  may  be  granted  without  deed, 
and,  notwithstanding  the  Statute  of  Frauds,  without  writing  "  (p). 

Upon  a  review  of  the  authorities,  however,  it  would  appear  that  Licence  may 
this  position  cannot  be  considered  as  law ;  and  that  the  utmost  exthiction  of 
effect  [in  tliis  respect]  of  a  licence  is,  that  it  may  work  the  ex-  an  easement, 
tinguishmcnt  of   an  existing  easement, — as  where  permission  is 
given  to  a  man  to  erect  something  on  his  own  land  which  is  in- 
compatible  with   the  continuance  of   some  easement  over  it,  to 
which  the  licensor  was  entitled. 

[It  should  be  remembered,  in  considering  the  cases  on  the  point,  Mere  parol 
that  a  mere  parol  licence,  not  coupled  with  a  grant,  is  at  law  revocable 
revocable  at  any  time  by  the  licensor.     But  the  licensee  is  not  a 
trespasser  until  the  licence  is  revoked ;  and  he  has  a  reasonable 
time  after  the  withdrawal  of  the  licence,  to  go  off  the  land  and  to 
remove  goods  which  he  has  been  licensed  to  place  there  (*/).] 

In  Wititer  v,  Bvockiccll  i^r),  the  declaration  stated,  that  the  Winter  \. 
plaintiff  was  entitled  to  an  easement  of  a  passage  for  light  and  air  '■^<^'^'^''^''- 
to  his  dwelling-house,  through  an  ancient  window,  over  an  open 
space  of  land  of  the  defendant,  and  that,  by  means  of  such  open 
space,  noisome  smells  from  the  defendant's  house  evaporated, 
without  occasioning  any  nuisance  to  the  occupier  of  the  plaintiff's 
house,  and  that  the  defendant  wrongfully  erected  a  skylight  above 
the  plaintiff's  ancient  window,  and  covering  the  open  space  above 
mentioned,  by  means  of  wdiich  "  the  light  and  air  were  prevented 
entering  the  plaintiff's  window  and  into  his  house,  and  noisome 
smells,  arising  from  the  adjoining  house,  were  prevented  from 
evaporating,  and  entered  the  plaintiff's  dwelling-house."  The 
defendant  pleaded  the  general  issue. 

It  appeared  in  evidence  that  tlie  open  space  "which  belonged 
to  the  defendant's  house  had  been  inclosed  and  covered  by  a 
skylight  in  the  manner  stated,  ivith  the  express  consent  and  appro- 
bation of  the  plaintiff,  obtained  before  the  inclosure  was  made,  who 
also  gave  leave  to  have  part  of  the  framework  nailed  against  his 
wall ;   some  time   after   it  was  finished,  the  plaintiff  objected  to 


[p)   T.niUr  V.  Waters  (1817),  7  Taunt.  L.  R.  9  Q.  B.  100  ;    WiUon  v.   Tavcmr, 

384  ;  18  k.  R.  199,  post,  p.  35.  [1901]  1  Ch.  078. 

[q)  Cornish   v.    IStubbs   (1870),   L.    R.  (/•)  (1807),  8  East,  308 ;  9  E.  R.  454. 

5  C.  P.  334 ;  Mellor  v.  Wal/cins  (1874), 


Brockicell. 


32  ACQUISITION  OF  EASEMENTS. 

n^iw^w  V.  it,  and  gave  notice  to  have  it  removed ;  but  Lord  EUenborough 
was  of  opinion,  that  the  licence  given  by  tlie  plaintiff  to  erect  the 
skylight,  having  been  acted  upon  by  the  defendant  and  the 
expense  incurred,  could  not  be  recalled,  and  the  defendant  made 
a  wrongdoer,  at  least  not  without  putting  him  in  the  same  situa- 
tion as  before,  by  offering  to  pay  all  the  expenses  which  had  been 
incun-ed  in  consequence  of  it.  And,  under  this  dii'ection,  the 
defendant  obtained  a  verdict." 

On  a  motion  for  a  new  trial,  in  su^tport  of  wliicli  no  argument 
appears  to  have  been  advanced,  his  Lordship  said,  "  That  the 
point  was  new  to  him  when  it  occui'red  at  the  trial,  but  he  then 
thought  it  very  unreasonable  that,  after  a  party  had  been  led  to 
incur  expense  in  consequence  of  having  a  licence  from  another  to 
do  an  act,  and  the  licence  had  been  acted  upon,  that  the  other 
should  be  permitted  to  recall  his  licence  and  treat  tlie  first  as  a 
trespasser  for  having  done  that  very  act.  That  he  had  afterwards 
looked  into  the  books  upon  this  point,  and  found  liiraself  justified 
by  the  case  of  Webb  v.  Paternoster  («),  where  Haughton,  J.,  lays 
down  this  rule,  that  a  licence  executed  is  not  countermandable, 
but  only  where  it  is  executory.  And  here  the  licence  was 
executed." 

It  is  to  be  observed,  in  this  case,  that  the  action  was  brought 
for  the  consequential  injury  only,  and  not  for  the  trespass  com- 
mitted on  the  plaintiff's  land  by  affixing  the  iron  work  to  his  wall, 
as  to  which  no  point  appears  to  liave  been  made.  The  question 
arising  on  the  Statute  of  Frauds,  as  to  this  being  an  interest  in 
land,  was,  we  are  told  in  a  note,  "  stated  and  overruled."  The 
most  important  observation  which  suggests  itself  is  on  the  state- 
ment of  the  injury  in  the  declaration.  The  complaint  appears  to 
have  been  twofold :  that  is  to  say,  the  plaintiff  complained  that 
his  easement — his  passage  of  light  and  air  to  his  ancient  window — 
was  obstructed,  and  also  that  he  had  been  deprived  of  a  distinct 
right,  which  every  owner  of  property  possesses  without  any  pre- 
scription, and  which  can  only  be  infringed  upon  by  the  acquisition 
of  an  easement  on  the  part  of  his  neighbour;  viz.,  a  right  to 
enjoy  his  property  witliout  being  subject  to  any  private  nuisances, 
such  as  the  noisome  smells  mentioned  in  this  case.  From  the 
loose  manner  in  which  the  case  is  reported,  it  is  not  easy  to  say 


(«)  (1620),  Palmer,  71  ;  2  RoU.  Rep.  152  ;  Poph.  161. 
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Avlietlier  the  smells  proceeded  from  the  defendant's  house  or  from      j},.ockweii 

the  house  of  a  thh'd  party;  in  Heirlin^  v.  Shfppain  {(),  the  latter  

Avas  considered  to  have  been  the  case.  Nor  does  it  appear  from 
tlie  statement  of  facts  in  the  report  whether  any  such  smells  had 
actually  been  caused  by  the  defendant,  or  whether,  supposing  any 
such  smells  to  have  been  produced,  evidence  of  a  prescriptive 
right  to  make  such  a  nuisance  was  adduced  on  the  part  of  the 
defendant,  the  only  injury  alluded  to  in  the  judgment  being  the 
obstruction  to  the  light  and  air.  This  case  appears  to  have 
undergone  very  little  consideration  (ii). 

FentiiiHUi  v.  Suiifh  (.r)  was  an  action  brought  for  diverting  a  r.nthnun  v. 
watercourse  from  the  plaintiff's  mill.  The  declaration  stated 
the  plaintiff's  possession  of  a  mill,  and  that  by  reason  thereof  he 
was  entitled  to  the  use  and  benefit  of  the  water  of  a  rivulet, 
which,  until  the  interruption  complained  of,  flowed  through  a 
tunnel  into  another  stream,  whereon  the  plaintiff's  mill  was 
built ;  but  that  defendant  cut  a  channel,  and  thereby  diverted  the 
water  from  running  into  the  said  tunnel,  and  so  to  the  mill. 

At  the  trial,  it  appeared  that  the  tunnel  was  made  in  the  de- 
fendant's land,  and  fixed  into  the  ground  with  stone-work;  that 
the  defendant  agreed  for  a  guinea  to  let  the  plaintiff  lay  the 
tunnel,  for  the  purpose  of  conveying  the  water  to  the  mill ;  that 
defendant  even  assisted  at  the  making  of  the  tunnel,  under  the 
plaintiff's  directions ;  but  no  conveyance  was  made  of  the  land  to 
the  plaintiff;  the  guinea  was  afterwards  tendered  to  the  defen- 
dant, but  he  refused  to  receive  it  or  to  give  his  assent  to  the 
continuance  of  the  tunnel,  and  made  the  obstruction  complained 
of.  A  verdict  having  passed  for  the  plaintiff,  with  leave  to  move 
to  enter  a  nonsuit,  in  opposition  to  a  rule  obtained  for  this  pur- 
pose, it  was  contended,  "that  it  was  sufficient  for  the  plaintiff, 
against  a  wrongdoer,  to  declare  upon  his  possession  of  the  mill 
with  the  appurtenants;"  but  Lord  Ellenborough  said,  "Such  an 
allegation  could  not  be  sustained  without  showing  that  the  appur- 
tenants were  Icrjalbj  such.  Now  here  the  title  to  have  the  icater 
floicing  in  the  tunnel  over  the  defendant's   land  could  not  jjass,  hij 


[t)  Post,  p.  36.  creating    an    easement.      In    Duvies^  v. 

{«)  [It    is,    however,    recognized     as  Marshall    (ISGl),    10  C.  B.,  N.  S.   711, 

law  by  Tindal,  C.  J.,  in  Liggins  v.  Inge,  Williams,  J.,  said  that  Winter  v.  Brock- 

cited  post,  in  this  chapter ;  and  (as  was  iirU  and  Liggins  v.  Inge  have  not  been 

pointed  out  by  Alderson,  B.,  in  IFuod  v.  in  the  least  shaken  by  subsequent  cases.] 
Leadbitter)  was  decided  on  grounds  in-  [x]  (1803),  4  East,  107  ;  7  K.  K.  533. 

applicable  to  cases   as  to  the  mode  of 


Waters 
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Fentiman  \.    parol  liccuce  tcitJiout  dccil,  and  the  plaintiff  could  not  be  entitled 

'■ —  to  it,  as  stated  in  the  declaration,  by  reason  of  his  possession  of  the 

mill ;  but  ho  had  it  by  the  licence  of  the  defendant,  or  by  contract 
with  him :  and  if  by  licence  it  was  revocable  at  any  time.  The 
enjoyment,  with  the  defendant's  assent,  was  not  left  as  evidence  to 
the  jury  to  presume  a  grant,  out  it  nas  fiiipposcd  tJiat  it  (jave  a  title 
in  point  of  laic,  uhich  it  clcarhj  did  not." 

This  case  is  not  only  clear  and  positive  in  its  language,  but  it 
derives  additional  importance  as  showing  the  construction  that 
ought  to  be  put  upon  any  ambiguity  of  language  occurring  in  a 
subsequent  decision  of  the  same  learned  Judge  in  Winter  v. 
Brockicell ;  as  it  can  hardly  be  supposed  that,  if  he  had  changed 
his  opinion  and  adopted  a  view  quite  contrary  to  that  previously 
expressed  b}'  him,  he  would  not  have  made  some  allusion  to  the 
case  in  which  he  had  before  given  such  a  decided  opinion. 
Tai/ier  v.  The   principal    authority  in    support  of    the    position — that  a 

parol  licence,  when  executed,  can  pass  an  incorporeal  heredita- 
ment— is  the  case  of  Tai/lcr  v.  Waters  {;/).  Gibbs,  C.  J.,  in 
delivering  the  judgment  of  the  Court  in  that  case,  said:  "This 
was  an  action  against  the  door-keeper  of  the  Opera  House  for 
denying  admission  to  the  plaintiff,  who  was  the  holder  of  a 
silver  ticket,  purporting  to  give  liim  an  entrance  into  that 
theatre  for  twenty-one  years.  It  was  objected,  that  the  riglit 
claimed  was  an  interest  in  land,  and  being  for  more  than  three 
years,  could  not  pass  without  a  writing,  signed  by  the  party  or 
his  agent  authorized  in  writing,  and  that  W.  Tayler  was  not  so 
authorized  by  the  trustees.  And  it  was  furtlier  insisted  by  the 
defendant  that  sucli  an  interest  could  only  pass  by  deed.  The 
answer  given  to  these  objections  was,  that  this  was  not  an 
interest  in  land,  but  a  licence  irrevocable  to  permit  the  plaintiff 
to  enjoy  certain  privileges  thereon,  and  was  not  required  to  be 
in  writing  by  tlie  Statute  of  Frauds,  though  it  extended  beyond 
the  term  of  three  years,  and,  consequently,  might  be  granted 
without  a  deed ;  and  though  W.  Tayler  had  affected  to  grant 
this  by  deed,  it  may  bind  the  trustees,  not  as  their  deed,  but  as 
a  licence  authorized  by  tliera.  In  supjiort  of  this  doctrine  the 
following  cases  are  found: — WchI)  v.  Paternoster  (z),  licence  to 
the  plaintiff  from  »Sir  W.  Plummer  to  lay  a  stack  of  hay  on  his 


iff)  (1817),  7  Taunt.  3ft2  ;  18  R.  E.  499. 

{z)  (1620),  Palm.  71  ;  S.  C,  2  Ro.  Rep.  152  ;  Toph.  l.^l. 
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land  for  a  reasonable  time;  afterwards  Sir  W.  riuinnior  Iciisctl      Tmfcrx. 

the  land,  and  the  lessee  turned   in   his  cattle  and  ato  the  hay,   __! — 

for  which  this  action  was  brought.  The  Court  held  that  such 
licence  was  good,  and  could  not  be  countermanded  within  a 
reasonable  time ;  but  that  more  than  a  reasonable  time  had 
elapsed,  half-a-year,  and  therefore  the  licence  was  at  end.  This 
case  was  recognized  and  acted  upon  by  Lord  Ellenborough  and 
the  Court  of  King's  Eench  in  Winter  v.  Brochvell{a).  This 
shows  that  a  beneficial  licence,  to  be  exercised  upon  land,  may 
be  granted  ^\•ithout  deed,  and  cannot  be  countermanded,  at  least 
after  it  has  been  acted  upon ;  and  this  would  also  be  sufficient 
to  show  that  this  is  not  such  an  interest  in  land  as,  by  tlie 
Statute  of  Frauds,  can  only  pass  by  writing ;  but  if  any  doubt 
remained  upon  the  latter  point,  it  has  been  long  ago  expressly 
decided  by  the  Court  of  King's  Bench  in  the  case  of  Wood 
V.  Lahc  (h),  better  reported  in  a  MS.  book  of  Mr.  Justice 
Burrough,  p.  51.  —  'Licence  to  stack  coals  on  the  defendant's 
close  for  seven  years  cannot  be  revoked  at  the  end  of  three.' 
These  cases  abundantly  prove  that  a  licence  to  enjoy  a  bene- 
ficial privilege  on  land  may  be  granted  without  deed,  and,  not- 
withstanding the  Statute  of  Frauds,  without  writing.  What 
the  plaintiff  claims  is  a  licence  of  this  description,  and  not  an 
interest  in  the  land.  That  it  was  in  the  ordinary  course  of 
management  to  make  such  grants  appears  from  the  plaintiff 
not  having  been  disturbed  by  the  trustees  while  they  had  pos- 
session for  some  years,  at  least  in  and  after  1800.  lie  is, 
therefore,  entitled  to  exercise  the  licence  granted  to  him,  and 
may  maintain  the  present  action  against  the  defendant,  who  has 
disturbed  him  in  it." 

Assuming  the  right  here  claimed  by  the  plaintiff  to  bo  an 
easement,  it  must  be  conceded  that  this  case  would  be  a  direct 
authority  for  the  position  that  an  easement  may  be  created  by 
parol ;  it  does  not,  however,  rest  on  the  foundation  of  any 
previous  decision,  except  that  in  Sayer ;  the  case  of  Wchh  v. 
PafcDiostcr  is  in  reality  a  mere  dictum,  as  the  Com-t  was  not 
called  upon  to  decide  the  question  as  to  the  validity  of  the 
licence ;  and  the  case  of  Winter  v.  Brochcell,  on  which  the 
Chief  Justice  seems  principally  to  rely,  is  clearly  no  authority 


[a)  (1807),  S  East,  ^08  :  9  R.  R.  454.  [h]  (IT'^l),  Savor,  3. 
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for  the  position  it  is  here  cited  to  support,  as  is  shown  hy  several 
-  subsequent  cases,  in  which  the  judgment  of  Lord  Ellenborough 
has  been  fully  considered  {<•). 

Thus,  c«»nipanitively  unsupported  bv  any  earlier  authority,  it 
is  directly  at  variance  with  numerous  later  decisions,  in  two  of 
wliieli  the  question  has  been  most  elaborately  discussed. 

In  the  case  of  Heir  I  ins  v.  Sliippatn  {(I),  for  a  valuable  con- 
sideration given  by  the  plaintiff  to  the  defendant,  he  assented  to 
the  i^laintiff's  making  a  drain  at  his  own  expense  in  his  (the  de- 
fendant's) laud.  The  plaintiff  made  his  drain  at  a  considerable 
expense.  In  an  action  brought  against  the  defendant  for  after- 
wards stopping  up  the  drain,  Graham,  13.,  was  of  opinion  that 
the  right  claimed  under  the  lieenee  granted  by  the  defendant  to 
have  the  drain  in  the  soil  of  another  was  an  uncertain  interest  in 
the  land  within  the  first  section  of  the  Statute  of  Frauds :  and 
not  being  granted  by  any  instrument  in  writing,  the  plaintiff  ac- 
quired under  it  a  right  at  will  only,  which  was  determined  bv  the 
defendant's  stopping  up  the  drain.  He  therefore  directed  a  non- 
suit, with  leave  to  the  plaintiff  to  move  to  enter  a  verdict. 

A  rule  having  been  obtained  to  set  aside  the  nonsuit,  the  Court 
upon  argument  discharged  it.  The  elaborate  judgment  of  the 
Court,  in  which  all  the  authorities  are  revicAved,  Avas  delivered  by 
Bayley,  J.  "  A  right  of  way  or  a  right  of  passage  for  water," 
said  the  learned  Judge,  "  (where  it  does  not  create  an  interest  in 
the  land)  is  an  incorporeal  right,  and  stands  upon  the  same 
footing  with  other  incorporeal  rights,  such  as  rights  of  common, 
rent.*,  advowsons,  &.Q.  It  lies  not  in  livery  but  in  grant,  and  a 
freehold  interest  in  it  cannot  be  created  or  passed  (even  if  a 
chatted  interest  may,  which  I  think  it  cannot)  otherwise  than  by 
deed.  Ternies  de  la  Ley,  a  book  of  great  antiquity  and  accuracy, 
defines  an  easement  to  be  a  privilege  that  one  neighbour  hath  of 
anotlier  by  charter  or  prescription,  without  profit ;  and  it  instances, 
'  as  a  way  (»r  sink  through  his  land,  or  such  like.'  In  Co.  Litt. 
'Ja,  Ix)rd  Coke  distinguishes  between  corporeal  things  which  lie 
in  livory  and  ineorporeal  which  lie  in  grant,  and  cannot  pass  but 
hy  deed,  as  advowsons,  commons,  &c. ;  and  it  seems  to  be  his 
opinion  that  (except  in  certain  specified  cases),  where  livery  is 
necessary  as  to  the  one,  a  deed  is  necessary  as  to  the  other.     The 


U)  JTfulitu    V.    Shippam,    Lnjgms    v. 
Ingf,  Cocker  v.  Cowprr. 


{(i)  (1820),   5  B.   &  Cr.  221  :  S.  C,  7 
D.  &R.  783;  31  R.  E.  757. 
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same  may  be  collected  from  tlio  passage  already  cited  from  Co.  2hwU,a  v. 
Litt.  42  a.  In  Co.  Litt.  1G9,  the  excepted  case  of  parceners  is  ''^''"''P'""- 
mentioned:  and  tliere  it  is  said  that  though  common  of  estovers 
or  pastnro,  or  a  corody,  or  a  M^ay,  lie  in  grant,  they  may,  upon 
partition  hefirccn  the  parcener.^,  be  (jranted  without  deed.  So  botli 
Littleton  and  Lord  Coke  state,  in  tlie  same  pai-t,  that  a  rent  may 
be  granted  in  tlie  case  of  parceners  for  owelty  of  partition  with- 
out deed ;  and  Lord  Coke  notices  that  rents,  commons,  advowsons, 
and  the  like,  that  lie  in  grant,  though  they  cannot  pass  witliout 
deed,  may  be  divided  between  parceners  by  parol  without  deed. 
Chattels,  whether  real  or  personal,  may  in  general  bo  granted 
without  deed:  Sheppard's  Touchstone,  232;  and  in  the  case  of 
things  lying  in  livery,  a  demise  thereof  may  be  made  for  any 
number  of  years  at  common  law  without  deed ;  but  Lord  Coke, 
in  Co.  Litt.  85  a,  makes  a  distinction  between  original  chattels 
and  chattels  created  out  of  a  freehold  l3'ing  in  grant,  that  the 
former  may  pass  without  deed,  the  latter  cannot  be  created  or 
pass  without  it ;  and  whether  there  is  a  distinction  in  this  respect 
between  chattel  interests  created  out  of  freeholds  lying  in  livery 
and  freeholds  lying  in  grant  (which  I  think  there  is  not),  it  is  not 
necessary  to  decide,  because  tliis  is  a  case  of  a  freehold,  not  of 
a  chattel  interest.  Sheppard,  in  his  Touchst.  2^1,  lays  it  down 
that  a  licence  or  liberty  (amongst  other  things)  cannot  be  created 
or  annexed  to  an  estate  of  inheritance  or  freehold  without  deed. 
In  2  Rolle's  Abr.  62,  it  is  laid  down  that  a  thing  lying  merely  in 
grant  cannot  pass  without  deed.  In  9  Co.  9,  it  is  said,  arguendo, 
that  tenant  for  life  cannot  hy  tronl  icithout  deed  have  the  privilege 
of  being  dispunishable  for  waste ;  and  that  position  is  adopted  in 
Sheppard's  Touchst.  p.  231.  In  Gilbert's  Law  of  Evidence,  p.  !Mi, 
Gth  edition,  this  is  laid  down  :  '  If  a  man  shows  title  to  a  thing 
lying  in  grant,  Ite  fails  if  the  seal  he  for)i  off'  from  /lis  deed ;  for  a 
man  cannot  show  a  title  to  a  tiling  lying  in  solemn  agreement 
but  by  solemn  agreement ;  and  there  can  be  no  solemn  agreement 
without  a  seal,  so  that  possession  alone  is  not  sufheient,  since  the 
thing  itself  does  not  lie  in  possession  but  in  agreement ;  therefore 
a  man  cannot  chiim  a  title  to  a  watercourse  but  by  deed,  and  louhr 
seal'  Bolton  v.  The  Bishop  of  Carlisle  {e)  is  at  variance  witli 
the  position  laid  down  by  Lord  Chief  Baron  Gilbert,  that   the 


(/•)  (1793),  2  II.  Bl.  2:)9. 
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mtriins  r.     party  fails  //"  t/ic  seal  be  torn  off  the  ilad.     It  was  decided  in  that 
HAtpjHim.     ^^^  ^j^_^^^  .J  ^1^^  ^l^^j  ^^  destroyed,  other  evidence  may  he  given 

to  show  that  the  thing  was  once  granted.  The  general  position, 
however,  that  a  man  cannot  claim  title  to  a  thing  lying  in  grant, 
but  Ly  deed,  was  not  questioned  in  that  case.  In  ATonJ:  v. 
Jluf/cr  (/),  where  the  plaiutilf  in  replevin  answered  an  avowry  for 
damaffo  feasant  bv  a  i^lea  of  licence  from  a  commoner  who  liad 
riglit  for  twenty  boasts,  it  was  objected  that,  if  tlie  commoner 
could  license,  he  could  not  do  so  without  deed ;  and  of  tliat 
opinion  was  the  whole  Com-t.  In  Ituna-ci/  v.  liaicson  {{/)  the 
objection  to  such  a  licence  on  the  account  of  its  not  being  stated 
to  be  b}'  deed,  after  verdict  for  the  plaintiff  on  a  collateral  issue, 
was  oven-uled,  because  the  licence  was  only  to  take  the  profit 
unica  vice,  and  because  no  estate  passed  by  it.  Yet  in  a  sub- 
sequent ease  of  Hoshinn  v.  llohinn  [li)  a  similar  objection  was 
overruled,  not  on  the  ground  that  a  parol  licence  would  be 
sufKcient,  but  on  the  ground  tliat  the  objection  to  the  mode  of 
jilfading  the  licence  was  waived  by  an  issue  on  a  collateral  point, 
and  that  after  verdict  on  such  issue  it  nmst  be  taken  that  the 
licence  was  by  doed  ;  but,  according  to  the  report  in  Saunders, 
Hale,  C.  J.,  and  the  Court  seemed  to  be  of  opinion  that  the 
licence  could  not  be  granted  Avitliout  deed.  In  Harrison  v. 
Parker  (»'),  where  libei-ty  and  licence,  power  and  autliorit}-,  were 
granted  to  the  plaintiff  and  his  heirs  to  build  a  bridge  across  a 
river,  from  plaintiff's  close  to  a  close  of  Sir  George  Warren,  and 
liberty'  and  licence  to  plaintiff  to  lay  the  foundations  of  one  end 
on  Sir  G.'s  close,  the  grant  was  by  deed.  And  in  Fentiman  v. 
Hinitlt  (/.•),  where  the  plaintiff  claimed  to  have  passage  for  water 
by  a  tunnel  over  defendant's  land.  Lord  Ellenborough  lays  it 
down  di.stinctly  :  '  The  title  to  have  the  water  iiovving  in  the 
tunnel  ovtT  defendant's  land  couM  not  pass  by  parol  licence 
without  dee<l.'  Upon  these  autliorities  v,e  are  of  opinion  that, 
ulthotigli  a  jiarol  licence  might  be  an  excuse  for  a  trespass  till 
Rueh  lieence  wer(^  countermanded,  tliat  a  rigJit  (tud  iifle  to  have 
pas.sage  for  the  water,  for  a  freehold  interest,  required  a  deed  to 
create  it;  and  tliat,  as  there  has  been  no  deed  in  this  case,  the 
present  action,  which  is  founded  on  a  right  and  title,  cannot  be 


(/)  (1<;J0,,  Cro.  .lao.  674.  327. 

(ft)   (lONl),  1  Vent.  18.  2.0.  (,)  (180.5),  C  East,  lol  ;  8  li.  R.  434. 
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supportod.  Tlio  case  of  Tr?;/!'^- v.  7/ror/.vrc// (/),  wliicli  Avas  relied  II.hUuss. 
upon  on  the  part  of  the  plaintilF,  appears  clearly  distinguishaljle  '''^'^^'"- 
from  tlio  present.  All  that  the  defendant  there  did,  he  did  upon 
his  own  land.  lie  claimed  no  right  or  easement  upon  the 
plaintiff's.  The  plaintiff  claimed  a  rig] it  and  easement  against 
him,  viz.,  the  privilege  of  light  and  air  through  a  parlour  window, 
and  a  free  passage  for  the  smells  of  an  adjoining  house  t]irou"-h 
defendant's  area ;  and  the  only  point  decided  there  was  that,  as 
tlie  plaintiff  had  consented  to  the  obstruction  of  such  his  ease- 
ment, and  had  allowed  the  defendant  to  incur  expense  in  makin<y 
such  obstruction,  he  could  not  retract  that  consent  without  reim- 
bursing the  defendant  that  expense.  But  that  was  not  the  case 
of  the  grant  of  an  easement  to  bo  exercised  upon  the  grantor's 
land,  but  a  permission  to  the  grantee  to  use  his  oaati  land  in  a 
way  in  which,  but  for  an  easement  of  the  plaintiff's,  such  grantee 
would  have  had  a  clear  right  to  use  it.  Wehh  v.  Paternoster  (ni), 
Wood  V.  Lake  {n),  and  Tayler  v.  Waters  (o),  were  not  cases  of 
freehold  interest,  and  in  none  of  them  w^as  the  objection  taken 
that  the  right  lay  in  grant,  and  therefore  could  not  j)ass  -witliout 
deed.  These,  therefore,  cannot  be  considered  as  authorities  upon 
the  point ;  and  on  these  grounds,  therefore — that  the  right 
claimed  by  the  declaration  is  a  freehold  right ;  and  that,  if  the 
thing  claimed  is  to  be  considered  as  an  easement,  not  an  interest 
in  the  land,  such  a  right  cannot  be  created  without  deed — we  are 
of  opinion  that  the  nonsuit  was  right,  and  that  the  rule  ought  to 
be  discharged." 

In  Bryan  v.  Whistler  (p),  the  right  to  be  buried  in  a  particular  ^^n^""  ^'■ 
vault  was  held  to  be  an  easement  capable  of  being  created  by 
deed  only ;  and  therefore  a  parol  agreement  not  under  seal  was 
held  to  confer  no  right,  though  the  plaintiff  had  paid  a  valuable 
consideration  on  the  faith  of  its  validity. 

In  an  old  case,  which  does  not  appear  to  have  been  adverted  to  nradu>j  v. 
in  more  recent  decisions,  it  was  held   lliat  a  parol  licence  could     '  " 
not  confer  an  easement  to  carry  on  a  noisy  trade.     In  Ih-adhij  \. 
Gill  (q),  the  plaintiff  brought  an  action  on  the  cast,'  for  a  nuisance 
occasioned  by  the  recent  erection  of  a  smith's  forge  and  shop  so 
near  to  the   plaintiff's  house   that   the  plaintiff    and   his  family 


{Pj  (1807),  8  East,  309;  9  R.  R.  4o4.  {<>)  (1817),  7 Taunt.  374  ;  18  R.  R.  499. 
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I'.radUyT.  were  disturLed  by  the  noise  of  the  defendant's  business.  The 
^'"-  defendant  pleaded  that  he  had  carried  on  the  trade  of  a  black- 
smith for  twenty  years,  and  tliat  the  plaintiff  advised  him  to  come 
and  live  in  the  said  house  and  carry  on  his  trade  there,  by  reason 
whereof  he  came  to  the  said  liouse  and  built  there  a  convenient 
i-oom  to  erect  a  smith's  forge,  traversing  the  erection  of  any  other 
smith's  shop.  The  opinion  of  the  Court  was  that  the  action  lay, 
and  that  the  jilea  was  no  answer  to  the  declaration,  and  that  the 
traverse  was  idle ;  but  the  defendant,  by  consent,  had  liberty  to 
amend  his  plea. 
jirn,rn\.  In  B/vini  V.  Jr/y/f/.so/' (y) ,  the  actiou  was  brought  for  withdraw- 

"  ""''"■  ing  support  from  the  plaintiff's  house  ;  the  evidence  of  right  to  the 

support  claimed  consisted  in  proof  of  a  parol  permission  on  the 
part  of  the  then  owner  of  the  defendant's  property  to  the  plaintiff, 
to  rest  his  building  on  a  pine-end  wall  standing  thereon  ;  under 
this  permission  the  support  had  been  enjoyed  for  twenty-six  years. 
The  plaintiff  recovered  ;  and  it  was  afterwards  objected  that  there 
could  not  be,  by  law,  such  an  easement  as  the  right  to  support  for 
a  house  in  alieno  solo  ;  but  supposing  that  such  an  easement  could 
be  acquired,  no  objection  whatever  was  made  to  the  mode  of  its 
acquisition  ;  nor  was  any  question  raised  as  to  whether  an  enjoy- 
ment, commencing  under  a  licence,  would  confer  an  easement. 
The  decision  of  the  Court  cannot,  therefore,  be  considered  as  an 
authority  upon  this  subject ;  nor  does  it  appear  to  have  ever  been 
treated  as  such  in  the  later  decisions  of  the  Courts  upon  this  point. 
I.iffgins  r.  In  Lif/f/infi  V.  1)1  r/o  (.s)    it  appeared  that  the  predecessor  of  the 

^^''  plaintiff,  who  was  entitled  to  a  flow  of  water  to  his  mill  over  the 

defendants'  land,  by  a  parol  licence  authorized  the  defendants  to 
cut  down  and  lower  a  bank,  and  to  erect  a  weii'  upon  their  own 
land,  the  effect  of  which  was  to  divert  into  another  channel  the 
water  which  was  requisite  for  the  working  of  the  plaintiff's  mill  ; 
subsequently  the  plaintiff  complained  to  tlie  defendants  of  the 
injurious  effects  of  the  weir,  and  called  upon  them  to  restore  the 
bank  to  its  ancient  height,  and  to  remove  the  weir ;  and,  upon  a 
refusal  on  the  part  of  the  defendants  to  do  this,  an  action  was 
brought.  Tindal,  C.  J.,  in  his  judgment,  enters  fully  into  the 
question  of  the  validity  of  parol  licences  : — 

"  It   v.ill  be  unnecessary,  on  the  present  occasion,  to  consider 


(r)  (1830),  1  Cr.  &  J.  20. 

(»)  (1831),  7  Bing.  C82  ;  S.  C,  r,  M.  &  V.  712  :  33  E.  II.  615. 
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more   than   one   of   the   questions   wliich  have   been    argued    at     L<'j<j>»»  v 
the  Bar,  viz.  whether  the  present  action,  upon  the  facts  stated        ^"''''' 
in    the    award    of    the    arbitrator   is    maintainable    against    tlio 
defendants. 

"  The  action  is,  in  point  of  form,  an  action  of  tort,  and  charges 
tho  defendants  with  wrongfully  continuing  a  certain  weir  or 
fletcher,  which  the  defendants  liad  before  erected  upon  one  of  the 
banks  of  the  river,  and  by  that  means  wrongfully  continuing  tlio 
diversion  of  the  water,  and  preventing  it  from  flowing  to  the  i>lain- 
tiff 's  mill  in  the  manner  it  had  been  formerly  accustomed  to  do.  It 
appeared  in  evidence  before  the  arbitrator,  that  the  bank  of  the 
river  which  had  been  cut  down  was  the  soil  of  the  defendants,  and 
that  the  same  had  been  cut  down  and  lowered,  and  the  weir  erected, 
and  the  water  thereby  diverted  by  them,  the  defendants,  at  their 
expense,  in  the  year  1822,  under  a  parol  licence  to  them  given  for 
that  purpose  by  the  plaintiff's  father,  the  then  owner  of  the  mill ; 
and  that,  in  the  year  1827,  the  plaintiff's  father  represented  to  the 
defendants  that  the  lowering  and  cutting  down  the  bank  were 
injurious  to  him  in  the  enjoyment  of  his  mill,  and  had  called  upon 
them  to  restore  the  bank  to  its  former  state  and  condition,  with 
which  requisition  the  defendants  had  refused  to  comply. 

"  The  question,  therefore,  is  whether  such  non-compliance,  and 
the  keeping  the  weir  in  the  same  state  after,  and  notwithstanding 
the  countermand  of  the  licence,  is  such  a  wrong  done  on  the  part 
of  the  defendants  as  to  make  them  liable  to  this  action. 

"  The  argument  on  the  part  of  the  plaintiff  has  been  that  such 
parol  licence  is,  in  its  nature,  countermandable  at  any  time,  at  the 
pleasure  of  the  party  who  gave  it ;  that,  to  hold  otherwise,  would 
be  to  allow  to  a  parol  licence  the  effect  of  passing  to  the  defendants 
a  permanent  interest  in  part  of  the  water  which  before  ran  to  the 
plaintiff's  mill,  which  interest,  at  common  law,  could  only  pass  by 
grant  under  seal,  being  an  incorporeal  hereditament,  and  which,  at 
all  events,  would  be  determinable  at  the  will  of  the  grantor,  since 
the  Statute  of  Frauds,  as  being  '  an  interest  in,  to,  or  out  of  lands, 
tenements  and  hereditaments.' 

"  If  it  were  necessary  to  hold  that  a  right  or  interest  in  any 
part  of  the  water,  which  before  flowed  to  the  plaintiff's  mill,  must 
be  shown  to  have  passed  from  the  plaintiff's  father  to  the  defen- 
dants under  the  licence,  in  order  to  justify  the  continuance  of  the 
weir  in  its  original  state,  the  difficulty  above  suggested  would 
undoubtedly  follow ;  for  it  cannot  be  denied  that   the  right  to 
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Ligqinsv.  the  flow  of  the  water,  formerly  belonging  to  the  owner  of  the 
^"^''- plaintilf's  mill,  could  only  pass  by  grant,  as  an  incorporeal  here- 
ditament, and  not  by  a  parol  licence.  But  we  think  the  operation 
and  effect  of  the  licence,  after  it  has  been  completely  executed  by 
the  defendants,  is  sufficient,  without  holding  it  to  convey  any 
interest  in  the  water,  to  relieve  them  from  the  burthen  of  re- 
storing to  its  former  state  what  has  been  clone  under  the  licence, 
although  such  licence  is  countermanded :  and,  consequently,  that 
they  are  not  liable  to  an  action  as  wrongdoers  for  persisting  in 
such  refusal. 

"  The  parol  licence,  as  it  is  stated  in  the  award  of  the  arbitrator, 
was  a  licence  to  cut  down  and  lower  the  bank,  and  to  erect  the 
•weir.  Strictly  speaking,  if  the  licence  w\is  to  be  confined  to  those 
terms,  it  was  at  once  unnecessary  and  inoperative  ;  for  the  soil 
being  the  property  of  the  defendants,  they  would  have  the  right 
to  do  both  those  acts  without  the  consent  of  the  owner  of  the 
lower  mill.  But  as  the  diversion  of  part  of  the  water  which 
before  flowed  to  that  mill  would  be  the  necessary  consequence  of 
Buch  acts,  it  must  be  taken  that  the  object  and  effect  of  such 
licence  was  to  give  consent,  on  the  part  of  the  plaintiff's  father,  to 
the  diverting  of  the  water  by  means  of  those  alterations.  We  do 
not,  liowever,  consider  the  object,  and  still  less  the  effect,  of  the 
parol  licence  to  be  the  transferring  from  the  plaintiff's  father  to 
the  defendants  any  right  or  interest  whatever  in  the  water  which 
was  before  accustomed  to  flow  to  the  lower  mill,  but  simply  to  be 
an  acknowledgment  on  the  part  of  the  plaintiff's  father  that  he 
wanted  such  water  no  longer  for  the  purposes  of  his  mill;  and  that 
he  gave  back  again  and  yielded  up,  so  far  as  he  was  concerned, 
that  quantity  of  water  which  found  its  way  over  the  weir  or 
fletcher,  which  he  then  consented  should  be  erected  by  the  defen- 
dants. And  we  think,  after  he  has  once  clearly  signified  such 
relinquishment,  whether  by  words  or  acts,  and  suffered  other 
persons  to  act  upon  the  faith  of  such  relinquishment,  and  to  incur 
expense  in  doing  the  very  act  to  which  his  consent  was  given,  it  is 
too  late  then  to  retract  such  consent,  or  to  throw  on  those  other 
persons  the  burthen  of  restoring  matters  to  their  former  state  and 
condition. 

'•  Water  flowing  in  a  stream,  it  is  well  settled,  by  the  law  of 
England,  is  publici  juris.  By  the  Eoman  law,  running  water, 
light,  and  air,  were  considered  as  some  of  those  things  which  had 
tlie  name  of  res  communes,  and  which  were  defined,  '  things,  the 
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property  of  whicli  belong-  to  no  person,  but  the  use  to  all.'  And,  L»jfiim  v. 
b}^  the  law  of  England,  the  person  who  first  appropriates  any  part  ^'*''''' 
of  the  water  flowing  through  his  land  to  his  own  use,  has  the  right 
to  the  use  of  so  much  as  he  thus  appropriates  against  any  other. 
Bcak'ii  V.  Hhmv  (t).  And  it  seems  consistent  with  the  same  prin- 
ciple, that  the  water,  after  it  has  been  so  made  subservient  to 
private  uses  by  appropriation,  should  again  become  publici  juris  by 
the  mere  act  of  relinquishment.  There  is  nothing  unreasonable  in 
holding  that  a  right  which  is  gained  b}^  occupancy  should  be  lost 
by  abandonment.  Suppose  a  person  v.'ho  formerly  had  a  mill 
upon  a  stream,  should  pull  it  down,  and  remove  the  works,  with 
the  intention  never  to  return  ;  could  it  be  held  that  the  owner 
of  other  land  adjoining  the  stream  might  not  erect  a  mill  and 
employ  the  water  so  relinquished  ;  or  that  he  could  be  com- 
pellable to  pull  down  his  mill,  if  the  former  mill  owner  should 
afterwards  change  his  determination,  and  wish  to  rebuild  his 
own?  In  such  a  ease  it  would  undoubtedly  be  a  subject  of  in- 
quiry by  a  jury,  whether  he  had  completely  abandoned  the  use  of 
the  stream,  or  had  left  it  for  a  temporary  purpose  oul}^ ;  but,  that 
question  being  once  determined,  there  seems  no  ground  to  con- 
tend that  an  action  would  be  maintainable  against  the  person  who 
erected  the  new  mill,  for  not  pulling  it  down  again  after  notice. 
And  if,  instead  of  his  intention  remaining  uncertain  upon  the  acts 
which  he  had  done,  the  former  proprietor  had  openly  and  ex- 
pressly declared  his  intention  to  abandon  the  stream,  that  is,  if 
he  had  licensed  the  other  party  to  erect  a  mill,  the  same  inference 
must  follow  with  greater  certainty.  Or,  suppose  A.  authorizes 
B.,  by  express  licence,  to  build  a  house  on  B.'s  own  land,  close 
adjoining  to  some  of  the  windows  of  A.'s  house,  so  as  to  intercei)t 
part  of  the  light ;  could  he  afterwards  compel  B.  to  pull  the  house 
down  again,  simply  by  giving  notice  that  he  countermanded  the 
licence?  Still  further,  this  is  not  a  licence  to  do  acts  which 
consist  in  repetition,  as  to  walk  in  a  park,  to  use  a  carriage-way,  to 
fish  in  the  waters  of  another,  or  the  like ;  which  licence,  if  coun- 
termanded, the  party  is  but  in  the  same  situation  as  he  was  before 
it  was  granted ;  but  this  is  a  licence  to  construct  a  work,  which  is 
attended  with  expense  to  the  party  using  the  licence;  so  that, 
after  the  same  is  countermanded,  the  party  to  whom  it  yvas 
granted  may  sustain  a  heavy  loss.     It  is  a  licence  to  do  some- 
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thill"-  tliat  ill  its  own  uature  seems  intended  to  Le  permanent 
and  rontinuinp: ;  and  it  was  tlie  fault  of  the  party  himself,  if  he 
meant  to  reserve  the  pctwer  of  revoking  such  licenee,  after  it  was 
carried  into  effect,  that  he  did  not  expressly  reserve  that  right 
when  he  granted  the  licence,  or  limit  it  as  to  duration.  Indeed, 
the  person  who  authorizes  tlie  weir  to  be  erected  becomes,  in 
some  sense,  a  party  to  the  actual  erection  of  it ;  and  cannot 
afterwards  complain  of  the  result  of  an  act  which  he  himself 
rontrihuted  to  effect. 

**  T'})on  principle,  therefore,  we  tliiiik  the  licence,  in  the  present 
case,  after  it  was  executed,  was  not  countermandable  by  the 
]»ersoii  who  gave  it;  and,  consequently,  that  the  present  action 
cannot  he  maintained.  And,  upon  authority,  this  case  appears  to 
be  already  decided  by  that  of  Winter  v.  Brochiccll  {u),  which 
rests  on  the  judgment  in  Wchh  v.  Pdtcntaster  {.r).  We  see  no 
reason  to  doubt  the  authority  of  that  case,  confirmed  as  it  has 
since  been  by  the  case  of  Tai/hr  v.  Wdfers  {>/)  in  this  court, 
and  recognized  as  law  in  the  judgment  of  Mr.  Justice  Bayley, 
in  the  case  of  Jlcir/iii-s  v.  S/tippcim,  in  the  Court  of  King's 
Bench." 

In  Cuclccr  V.  Coirper  (z)  the  doctrine  laid  down  in  Ilciclins 
V.  Shippam  was  fully  recognized.  In  that  case  an  action  was 
brought  for  stopping  up  a  watercourse.  It  appeared  from  the 
award  of  the  arbitrator,  that  the  channel  in  question  consisted  of 
a  drain  and  tunnel,  Avhich  had  been  constructed  in  the  defen- 
dant's lan<l  by  the  plaintiff,  in  the  j'car  1815,  Avith  the  verbal 
consent  of  the  then  tenant  and  of  thf  defendant,  and  that  the 
water  had  flowed  through  it  up  to  the  year  18;};3,  when,  ni)on  the 
jilaintiff  s  refusal  to  pay  for  the  use  of  the  water,  the  defendant 
diverted  the  chaniiel.  The  Court  of  I'^xclioquer  were  clearly  of 
opinion  that  the  plaintiff  Avas  not  entitled  to  recover.  "  With 
regard  to  the  question  of  licence,"  said  the  Court,  "the  case  of 
Jleu/iuH  V.  hiliippam  is  decisive  to  show  tliat  an  easement  like 
this  cannot  be  conferred  unless  by  deed  "  {ii). 

In  liiiiltjis  V.  BhuK'hanl  (Ji)  this  point  was  raised  in  argument. 


(m)  (1807),  8  East,  308  ;  9  R.  R.  151. 

{z)  (1G20).  Palmer,  71  ;  8.  C,  2  Roll. 
R«p.  162;  Poph,  161. 

(y    (1817,,    7  Taunt.    383;    S.    C.   2 
Mari-h.  600;   IS  R.  H..199. 


{z)  (1834),  1  C.  M.  &  R.  418  ;  40  R.  R. 
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(a)  See  also  Bn/an  v.  Whistler  (1S28\ 
8B.  &  C.  288;  32  R.  R.  38'J. 

(A)  (1834),  1  A.  A:  E.  536  :  40  R.  R. 
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but  not  decided  by  the  Court,  as  it  appeared  tliat  no  licence  had,      /  .//-.r. 
in  fact,  been  given.  _  a//-.. /,orrf. 

In  IFal/is  v.  Harrison  and  others  {c)  an  action  was  brouglit  by  "'•"''' 
the   reversioner,  for  digging-  up  the   soil   and  making   orabank- 
ments  and  a  railway  over  land  in  the  occupation  of  his  tenant. 
The  defendant,  among  other  pleas,  pleaded,  "  that  before  tlio  dos.- 
in  which,    c*ce.,    became    the    plaintiff's   property,    the    J)can    and 
Chapter  of  Durham,  being  seised  in  fee  of  the  said  dose,  agi-eod 
with    the    defendants    that    they   should    have    licence,    libertv, 
power  and  authority  to   enter  upon  the  said  dose,  and  to  form, 
make  and  maintain   certain  roads,  &c. :  and  that  the  said  Dean 
and  Chapter  should  ratify  and  confirm  tlie  same  to  the  defen- 
dants :  and  that  before  the  plaintiff  had  any  interest  in  the  said 
close,   the   said    Dean   and  Chapter   gave   and    delivered   to  the 
defendants,  at  their  request,  possession  of  the  said  w^ay-lcave,  &c., 
over  which  the  said  roads  now  are,  and  at  the  same  time  Avhen, 
&c.,   had   been    constructed,   with   leave,   licence,  authority   and 
power  to  the  defendants  to  enter  and  set  out  the  same ;  where- 
upon, before,  &c.  they  entered  and  set  out  the  same  " :  the  jilea 
then   alleged   an    indenture    by  which   the    Dean    and   Cliapter 
granted  and  demised,  and  granted,  ratified  and  confirmed,  unto 
the  defendants  such  full  liberty,  &c.,  and  averred  that  the  defen- 
dants, by  virtue  of  such  leave,  &c.,  and  such  indenture,  had  made 
the   road,  and   unavoidably  committed   the   said   trespasses.     To 
this  plea  the  plaintiff  demm-red  on  the  ground  that  the  right  of 
making  the  road  was  a  matter  which  lay  in  grant,  and  could  only 
be  conferred  by  deed  and  not  by  parol,  and  the  deed  mentioned  in 
the  plea,  as  it  appeared  on  oyer,  did  not  amount  to  a  confirmation 
of  any  prior  licence  by  deed.     The  Court  held  the  plea  to  be  bad, 
as  such  a  licence  might  be  countermanded  at  any  time  by  the 
owner  of  the  land  who  granted  it,  and  at  all  events  could  not  be 
binding  on  his  transferee. 

LordAbinger,  C.  B.,  said, in  delivering  judgment,  "Then,  treat- 
ing it  as  a  plea  of  licence,  I  think  it  is  bad  on  general  demurrer, 
because  a  mere  parol  licence  to  enjoy  an  easement  on  the  land  of 
another  does  uot  bind  the  grantor,  after  he  has  transferred  Jiis 
interest  and  possession  in  the  land  to  a  third  person.  I  never  Iieartl 
it  supposed,  that  if  a  man  out  of  kindness  to  a  neighbour  allows 
him  to  pass  over  his  land,  the  transferee  of  that  land  is  bound  to 


(c)  (1838),  4  M.  &  W.  538. 
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jra'iis  V.      ^Q  so  likewise.     But  it  is  said  that  the  defeDdant  should  have  had 

"''''"^"'      notice  of  the  transfer.     This  is  new  law  to  me.    A  person  is  hound 

to  kuow  who  is  the  owner  of  the  land  upon  which  he  does  that 
which,  prima  facie,  is  a  trespass.  Even  if  this  were  not  so,  I  think 
the  defendants  ouprht,  in  excuse  of  their  trespass,  to  have  pleaded 
the  fact  that  they  had  no  notice  of  the  transfer.  It  is  true  it  would 
be  tlie  assertion  of  a  negative.  V>ni  I  tliink  this  would  be  one  of 
those  cases  wliere,  to  make  a  title  or  excuse  good,  a  negative  should 
be  shown  on  the  pleadings,  even  if  the  proof  of  the  affirmative 
might  be  on  the  opposite  party.  As  to  the  case  of  Webb  v.  Pafer- 
Hosfer,  the  grant  of  the  licence  to  put  the  haystack  on  the  premises 
was  in  fact  a  grant  of  the  occupation  by  the  haystack,  and  the  party 
might  be  considered  in  possession  of  tliat  part  of  the  land  whicli 
the  haystack  occupied,  and  that  might  be  granted  by  parol."  And 
Parke,  Baron,  added,  "  Then  with  regard  to  the  licence,  the  plea 
is  bad  in  substance.  We  are  not  called  upon  in  this  case  to  con- 
sider, wliether  a  licence  to  create  or  make  a  railroad,  granted  by  a 
former  owner  of  the  soil,  is  countcrmandable  after  expense  has 
been  incurred  by  the  licensee,  which  was  the  question  in  Winter  v. 
Brockur/l ;  for  it  is  not  alleged  that  there  has  been  any  expense 
incurre<l  in  consequence  of  the  licence,  and  therefore  it  remains 
executory  ;  and  I  take  it  to  be  clear,  that  a  parol  executory  licence 
is  countcrmandable  at  any  time  ;  and  if  the  owner  of  land  grants 
to  another  a  licence  to  go  over  or  do  any  act  upon  his  close,  and 
then  conveys  away  that  close,  there  is  an  end  to  the  licence  ;  for  it 
is  an  authority  only  with  respect  to  the  soil  of  the  grantor  ;  and  if 
the  close  ceases  to  be  his  soil,  the  autliority  is  instantly  gone.  Webb 
V.  PaternoHter  is  very  distinguishable  from  this  case,  for  there  the 
licence  was  executed,  by  putting  the  stack  of  hay  on  the  land ;  the 
plaintiffs  there  had  a  sort  of  interest  against  the  licenser  and  his 
assigns ;  but  a  licence  executory  is  a  simple  authority  excusing 
trespasses  on  the  close  of  tlie  grantor,  as  long  as  it  is  liis  and  the 
licence  is  uncountermanded,  but  ceases  the  moment  the  property 
passes  to  another  "  {d). 
Tlesult  of  The  result  of  tlie  above  cases  appears  to  bo  this — that  a  man  may, 

authorities. 

[d)  [See  Rofftij  V.  Henderson  (1851),  17  defendant  subsequently  to  the  giving  of 

Q.  B.   .OTi;  8')  R.   R.   571,  -where  the  the  licence;  auA.  Coleman  \.  Foster  [X^biS), 

plaintilt  claimed  a  right  to  enter  a  house  1  II.  &  N.  37,  in  -which  a  licence  to  enter 

in   tlic  possession  of  the  defendant  for  a  playhouse  was  set  up  against  a  stib- 

the  purpose  of  removing  fixtures,  under  sequent   Icshcc   of   the  playhouse :    the 

a  licence  given  for  that  purpose  by  the  atteniptsinbothcases-ncreunsuccessful.] 
lessor,   -who  demise<l   the  hou^e   to   tin- 
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in  some  cases,  by  parol  licence,  relinquisli  a  riglil  wliicli  bo  lias  I^-hultof 
acquired  in  addition  to  the  ordinary  riglits  of  property,  and  tbus  *"*'"'""•'*• 
restore  bis  own  and  bis  neigbbour's  property,  to  tbeir  original 
and  natural  condition  {e)  ;  but  bo  cannot,  by  sucli  means,  impose 
any  burtbeu  upon  land  in  derogation  of  sucli  ordinary  riglits  f)f 
property  (/) — as,  for  instance,  a  parol  licence  will  be  valid  to  build 
a  wall  in  front  of  bis  ancient  windows,  wbilo  a  similar  permission 
to  turn  a  spout  on  bis  land  from  a  neigbbouring  bouse  will  be 
invalid  and  revocable ;  but  it  would  seem,  in  order  tbat  a  par<d 
licence  sbould  have  tbis  effect,  tbe  act  licensed  sbould  be  executed, 
and  tbe  necessary  consequence  of  sucb  execution  sbould  be,  per 
se,  tbe  extinguisbment  of  tbe  rigbt ;  for  tbe  cases  do  not  apjiear 
to  furnisb  any  authority  for  saying,  that  wbere  tbe  extinguisb- 
ment of  an  easement  would  depend  upon  a  repetition  of  tbe 
licensed  acts,  a  parol  licence  would  be  suflicient  to  effect  it ;  and, 
indeed,  wbere  tbe  acts  from  tbeir  nature  lie  in  repetition,  sudi 
licence  could  not  be  executed. 

Tbis  doctrine,  tbat  an  easement  may  bo  extinguisbed  by  an  Concorlmce 
executed  autbority  to  a  man  to  do  an  act  on  bis  own  land,  tbe  J^  the  evil 
necessary  consequence  of  wbicb  will  be  sucb  extinguisbment, 
coincides  witb  tbe  provision  of  the  civil  law : — "  If  I  bave  tbe 
rigbt  of  discharging  my  eaves'  dropping  into  your  area,  and  I 
authorize  you  to  build  in  this  area,  I  lose  my  right  of  discharge ; 
and  so,  if  I  bave  a  right  of  way  over  your  property,  and  I 
authorize  you  to  do  anything  in  tbe  place  over  wbicb  my  right  of 
way  exists,  I  lose  my  rigbt  of  way  "  {{/). 

As  to  tbe  case  of  Tai/lcr  v.  Wcdcm,  not  only  are  its  genera  Result  <.f 
positions  overruled  by  the  more  recent  decisions  of  Jlnrliu.s  v.  *"  '^"''  '**" 
Sliippam  and  Cocho'  v.  Coiqyer,  but  it  is  in  itself  open  to  the 
objection  of  depending  upon  tbe  two  cases  already  adverted  to,  and 
on  a  total  misconception  of  the  case  of  Winter  v.  Brock  ml  I. 
Gibbs,  C.  J.,  evidently  overlooks  the  important  distinction  between 
a  licence  to  do  a  thing  upon  a  man's  own  land  and  a  licence  to  do 
something  on  tbe  land  of  the  licenser;  the  latter  was  the  case 
then  before  him,  whereas  Winter  v.  BroclnceU  was  tbe  former. 

"  Winter  v.    BroclavelJ"   said   Bayley,   J.,   in    delivering    the 

(c)  [See    post,    Part    V.    Chap.    II.  beam  in  aream  tuam,  et  pemisoro  jus 

Sects.    2,   3,   on  the  extinguishment  of  tibi  in  ea  area  sedificandi,  .'*tillic-idii  im- 

eascmcnts.]  mitteiidi  jus  amitto ;  et  similiter  .si  jxt 

,  .^   re       X,      i.  ,1      •  X-  i  tuum  fundimi  via  mihi  debeatur,  et  per- 

(/)  [See  the  foUowino-  section  as  to  ^^^^^.^  tibi  in  eo  loco  per  qucni  via  mihi 

the  effect  m  equity  of  such  cases.]  debetur,  aliquid  facere,  amitto  ju.-^  vise. 

[g)  Si   stillicidii   immittendi  jus    ha-  —Dig.  >^,  6,  8,  Quern  serv.  amit. 


•i^  ACQUISITION  OF  EASEMENTS. 

Result  of      judgment   of   the  Court  in  IleicUns  v.   Shippani,   "  was  not   the 

'-  case   of    the   grant   of    an   easement   to   be   exercised   upon    the 

grantor's  land,  but  a  permission  to  the  grantee  to  use  his  own  land 
in  a  way  in  which  hut  for  an  casement  of  the  phu'ntiJf'N,  such 
grantee  would  have  had  a  clear  right  to  use  it." 

The  whole  cm-rent  of  decisions  is  in  favour  of  the  view  liere 
taken,  with  the  exception  of  TaijJcr  v.  Waters,  and  the  earlier 
cases  of  Webb  v.  Paternoster  and  Wood  v.  Lahe,  relied  upon  by  the 
C.  J.  Gibbs  in  his  judgment.  In  Webb  v.  Paternoster  a  parol 
licence  had  been  given  to  the  plaintiff  to  lay  a  stack  of  hay  on  the 
land  of  the  defendant's  lessee  for  a  reasonable  time ;  the  lessee 
turned  his  cattle  upon  the  land,  and  for  this  the  action  was 
brought.  The  decision  of  the  Court  in  favour  of  the  defendant 
went  on  the  ground  that  a  reasonable  time  had  expired ;  and  the 
observations  of  the  Court  were,  consequently,  altogether  extra- 
judicial. In  Wood  v.  LaJie  a  parol  licence  was  given  to  stack  coals 
on  defendant's  land  for  seven  years,  and  the  Court  of  King's 
Bench  held  that  such  licence  could  not  be  revoked  at  the  end  of 
three  years.  It  seems  impossible  to  reconcile  either  the  dictum  in 
Webb  V.  Paternoster,  or  the  decision  of  the  Court  in  Wood  v.  Lake, 
with  the  more  recent  decision  of  the  Court  of  King's  Bench  in 
Rex  V.  IIorndon-o)i-t/ie-IIi//  {//),  in  which  a  settlement  was  claimed 
in  respect  of  a  cottage  built  on  the  waste  of  the  manor  by  the 
parol  licence  of  the  lord.  It  was  there  urged  in  argument,  "  that 
it  was  unreasonable  that,  after  a  party  has  been  led  to  incur 
expense  in  consequence  of  having  obtained  a  licence  fi-om  another, 
that  the  other  should  be  permitted  to  recall  his  licence,  and  treat 
him  as  a  trespasser ;  for  which  reason  it  was  laid  down  that  a 
licence  executed  is  not  countcrmandable,  but  only  when  it  is 
executory."  But  Lord  EUenborough  said,  "  A  licence  is  not  a 
grant,  but  may  be  recalled  immediately ;  and  so  might  this  licence 
tlie  day  after  it  was  granted." 

But,  indeed,  authority  is  hardly  necessary  to  countervail  these 
two  cases,  as  in  neither,  as  was  observed  by  the  Court  of  King's 
Bench  in  Ileullus  v.  S/iipj)ani,  does  it  appear  that  the  objection  was 
taken — that  the  right  lay  in  grant,  and  tlurefore  could  not  pass 
without  deed ;  in  addition  to  which  it  may  be  observed,  that  tlio 
case  in  Sayer  is  of  doubtful  authority  (/).    Mr.  Starkie  (/.)  observes, 


(h)  (1816),  4  M.  &  Sel.  5G2.  14th  ed.] 

(i)  Sugden'bV.  &  P.  80,9thed.:  [123,  (^)  Evid.  vol.  2.  2iid  ed.,  p.  :)12,  u.  f. 
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"  tliat  ilio  interest  conferred  in  tliis  case  amounted   io   u  lease,      Ro«ult  of 
inasnmc'li  as  the  party  was  to  liavo  the  solo  use  of  that  part  of  the    ""^'""■'*'^""- 
close  on  which  he  was  to  stack  his  coals." 

In  WaUis  v.  Ilarriso)/,  Baron  T\'irke  adverted  to  Winter  v. 
BroeJacell  as  raising  the  question,  whether  "  where  a  licence  ha8 
been  executed,  and  expense  incurred  by  the  licensee  in  so  doing,  it 
would  be  countermandablo,  although  the  easement  was  to  be 
enjoyed  in  the  land  of  the  licenser."  This  point  was  not  judicially 
before  the  Coui't  in  TFallis  v.  Ilarri-soii ;  nor  were  the  cases  of 
Ileirl/HS  \.  Shippam  and  Cocker  v.  Coirper  alluded  to;  in  both  of 
which  the  licence  was  held  to  be  revocable,  although  it  had  Ijcen 
executed,  and  expense  incurred  by  the  licensee,  acting  under  the 
express  permission  of  the  owner  of  the  soil. 

[Subsequently  to  JFaUfs  v.  Jfarrisoii]  all  the  authorities  on  the 
subject  [were]  reviewed  Ijy  the  Court  of  ]']xchequer  in  the  case  of 
JFoofI  X.  Lradbiffer  (/).  The  above  doctrine  was  recognized  to  the  ^f'ood-v. 
fullest  extent.  The  judgment  clearly  and  authoritati\ely  point: 
out  the  different  effect  of  a  licence  and  a  grant ;  and  removes  any 
doubt  that  may  have  existed  as  to  the  necessity  of  a  deed  to 
create  an  easement  by  express  agreement.  "  This  was  an  action," 
said  Alderson,  B.,  in  delivering  the  judgment  of  the  Court,  "tried 
before  my  brother  Eolfe  at  the  sittings  after  last  Trinity  term.  It 
was  an  action  for  an  assault  and  false  imprisonment.  Tlie  plea  (on 
which  alone  any  question  arose)  was  that  at  the  time  of  the  alleged 
trespass  the  plaintiff  was  in  a  certain  close  of  Lord  Eglintoun,  and 
the  defendant,  as  the  servant  of  Lord  Eglintoun,  and  by  his  com- 
mand, laid  his  hands  upon  the  plaintiff  in  order  to  remove  him 
from  the  said  close,  using  no  unnecessary  violence.  Replication, 
that,  at  the  time  of  such  removal,  the  plaintiff  was  in  the  said  close 
by  the  Icdve  and  licence  of  Lord  EgJintoxn.  The  leave  and  licence 
was  traversed  by  the  defendant,  and  issue  was  joined  on  that 
traverse.  On  the  trial  it  appeared  that  the  place  from  which  the 
plaintiff  was  removed  by  the  defendant  was  the  inclosure  attached 
to  land  surrounding  the  great  stand  on  the  Doncaster  racecourse : 
that  Lord  Eglintoun  was  steward  of  the  races  there  in  the  year 

(0  (184o),  13  M.  &  W.  8:58  ;  67  K.  R.  judge  refer.s  only  to  the  fact  that  since 

831  ;  see  also  liird  v.  Higginson    1837),  the  Judicature  Act,  1873  (see  sect.  25), 

6    A    &   E.    824.     "Whether    Wood  v.  the   rules   of    equity    (see   post.    p.    63) 

Zcfff//ii7/«- is  still  good  law,  having  regard  prevail,   and   it   is   submitted   that   the 

to  Wahh  V.  Lomdale,  is  very  doubtful."  authority  of  Wood  v.  Leadhtttrr  remains 

Per  Cozens-Hardy,J..  in  Lour  v.  Adams,  unshaken  for  the  purpose  fur  which  it  is 

[1901]  2  Ch.  600.     It  is  conceived,  how-  cited  in  the  text, 
ever,  that  this  expression  of  the  learned 
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iToodv.       1843;  that  tickets  were  sold  in  tlie  town  of   Doncaster   at   one 

!_  guinea  each,  which  were   understood   to    entitle   the   holders   to 

come  into  the  stand,  and  the  enclosure  surrounding  it,  and  to 
remain  there  every  day  during  the  races.  These  tickets  were  not 
signed  by  Lord  Eglintoun,  but  it  must  be  assumed  that  they 
were  issued  with  his  privity.  It  further  appeared,  that  the 
plaintiff,  having  purchased  one  of  these  tickets,  came  to  the  stand 
during  the  races  of  the  year  1843,  and  was  there  or  in  the  inclosure 
while  the  races  were  going  on,  and  while  there,  and  during  the 
races,  the  defendant,  by  the  order  of  Lord  Eglintoun.  desired  him 
to  depart,  and  gave  him  notice  that  if  he  did  not  go  away  force 
would  be  used  to  turn  him  out.  It  must  be  assumed  that  the 
plaintiff  had  in  no  respect  misconducted  himself,  and  that,  if  he 
had  not  been  required  to  depart  liis  coming  upon  and  remaining 
in  the  inclosure  would  have  been  an  act  justified  by  his  prnx-hase 
of  the  ticket.  Tlie  plaintiff  refused  to  go,  and  thereupon  the 
defendant,  by  order  of  Lord  Eglintoun,  forced  him  out,  without 
returning  the  guinea,  using  no  imnecessary  violence. 

"My  brother  Ptolfe.  in  directing  the  jmy,  told  them,  that,  even 
assuming  the  ticket  to  have  been  sold  to  the  plaintiff  under  the 
sanction  of  Lord  Eglintoun,  still  it  was  lawful  for  Lord  Eglin- 
toun, without  returning  the  guinea,  and  without  assigning  any 
reason  for  what  he  did,  to  order  the  plaintiff  to  quit  the  inclosure, 
and  that,  if  the  jury  were  satisfied  that  notice  was  given  by  Lord 
Eglintoun  to  the  plaintiff,  requiring  him  to  quit  the  ground,  and 
tliat,  before  he  was  forcibly  removed  by  the  defendant,  a  reason- 
able time  bad  elapsed,  during  which  he  might  conveniently  have 
gone  away,  then  the  plaintiff  was  not,  at  the  time  of  the  removal, 
on  tlie  place  in  question  hi/  the  leave  and  licence  of  Lord  Eglintoun. 
On  this  direction  the  jury  found  a  verdict  for  the  defendant.  In 
last  ^[ioliaelmas  Term  Mr.  .Torvis  obtained  a  rule  nisi  to  set  aside 
the  verdict  for  misdirection,  on  tlie  ground  that,  under  the  circum- 
stances, Lord  Eglintoun  must  be  taken  to  have  given  the  plaintiff 
leave  to  come  into  and  remain  in  the  inclosure  during  the  races ; 
tliat  such  leave  was  not  revocable,  at  all  events  without  returning 
the  guinea ;  and  so  that,  at  the  time  of  the  removal,  the  plaintiff 
was  in  the  enclosure  by  the  leave  and  licence  of  Lord  Eglintoun 
Cause  was  shown  during  last  term,  and  the  question  was  argued 
before  my  brothers  Parke  and  llolfc,  and  m^'self  ;  and  on  account 
of  the  conflicting  authorities  cited  in  the  argument,  we  took  time 
to  consider  our  judgment,  which  we  are  now  prepared  to  deliver. 
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"That  no  incorporeal  inheritance  affecting-  Ltiul  can  either  bf  '■ 
created  or  transferred  otliorwise  than  by  deed,  is  a  ])rn|>osition  so  - 
well  established  that  it  would  bo  mere  pedantry  U)  cite  autliorities 
in  support.  All  such  inheritances  are  said  emphatically  to  lie  in 
(/ranf,  and  not  in  livery,  and  to  pass  by  mere  deliverinf^  oi"  th(^ 
(frcd.  In  all  the  authorities  and  text-books  on  the  subject,  a  (/retf 
is  always  stated  or  assumed  to  be  indispensably  requisite. 

"  And  although  the  older  authorities  speak  of  incorporeal 
inherHauccs,  yet  there  is  no  doubt  but  that  the  principle  does  not 
dejDend  on  the  quality  of  interest  granted  or  transferred,  but  on 
the  nature  of  the  subject-matter :  a  right  of  common,  for  instance, 
which  is  a  profit  a  prendre,  or  a  right  of  way,  which  is  an  ease- 
ment, or  right  in  nature  of  an  easement,  can  no  more  be  gi'anted 
or  conveyed  for  life  or  for  years  without  a  deed,  than  in  fee  simple. 
Now,  in  the  present  case,  the  right  claimed  by  the  plaintiff  is  a 
right,  during  a  portion  of  each  day,  for  a  limited  number  of  days, 
to  pass  into  and  through  and  to  remain  in  a  certain  close  belonging 
to  Lord  Eglintoun ;  to  go  and  remain  where  if  he  went  and  re- 
mained, he  would,  but  for  the  ticket,  be  a  trespasser.  This  is  a 
right  affecting  land  at  least  as  obviously  and  extensively  as  a  right 
of  way  over  the  land, — it  is  a  right  of  wa}'  and  something  more  : 
and  if  we  had  to  decide  this  case  on  general  principles  only,  and 
independently  of  authority,  it  would  appear  to  us  perfectly  clear 
that  no  such  right  can  be  created  otherwise  than  by  deed.  The 
plaintiff,  however,  in  this  case  argues,  that  he  is  not  driven  to 
claim  the  right  in  question  strictly  as  grantee.  lie  contends  that, 
without  any  grant  from  Lord  Eglintoun,  he  had  licence  from  him 
to  be  in  the  close  in  question  at  the  time  when  he  was  turned  out, 
and  that  such  licence  was,  under  the  circumstances,  in-evocable. 
And  for  this  he  relies  mainly  on  four  cases,  which  he  considers  to 
be  expressly  in  point  for  him,  viz..  Well  v.  rafeniosicr,  reported 
in  five  different  books,  namely,  Palmer,  71 ;  Eoll.  14;J,  102  ;  No}', 
98  ;  Popham,  151 ;  and  Godbolt,  282  ;  IVood  v.  Lcde  (in),  Ta>//n-  v. 
Waters  (n),  and  Wood  v.  Jfanlei/  (o). 

"  As  the  argument  of  the  plaintiff  rested  almost  entirely  on  the 
authority  of  these  four  cases,  it  is  very  important  to  look  to  them 
minutely,  in  order  to  see  the  exact  points  which  they  severally 
decided. 


{ni)  (17r)l),  Saycr,  3.  (o)  (1839),  11  A.  &  E.  30  ;  3  Per.  i: 

(«)  (1817),  TTaunt.  371  :  18R.R.  499.       D.  5. 
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Woodx.  •' IJelore,  however,  \ve  proceed  to  this  investigation,  it  may  oe 

Leadbitter.  ■      •   ,  •  -,        i  o      t  i      ^     j  -l     i        ^ 

convenient  to  consider  the  nature  oi  a  licence,  and  what  are  its  legal 

incidents.  And,  for  this  purpose,  Ave  cannot  do  better  than  refer 
to  Lord  C.  J.  Vaughan's  elaborate  judgment  in  the  case  of  Thomas 
V.  Sonrl/,  as  it  appears  in  liis  Reports.  The  question  there  was 
as  to  the  right  of  the  Crown  to  dispense  with  certain  statutes 
regulating  the  sale  of  wine,  and  to  license  the  Vintners'  Company 
to  do  certain  acts  notwithstanding  those  statutes. 

"In  the  course  of  his  judgment  the  C.^hief  Justice  says  (7;),  '  A 
dispensation  or  licence  properly  passeth  no  interest,  nor  alters  or 
transfers  property  in  anj'thing,  but  only  makes  an  action  lawful, 
which  without  it  had  been  unlawful.  As  a  licence  to  go  beyond 
the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house,  are  only 
actions  which,  without  licence,  had  been  unlawful.  But  a  licence 
to  hunt  in  a  man's  park,  and  carry  away  the  deer  killed  to  his  own 
use  ;  to  cut  down  a  tree  in  a  man's  ground,  and  to  carry  it  away 
the  next  day  after  to  his  own  use,  are  licences  as  to  the  acts  of 
hunting  and  cutting  down  the  tree,  but  as  to  the  carrying  away  of 
the  deer  killed  and  the  tree  cut  down,  they  are  grants.  So,  to 
license  a  man  to  eat  my  meat,  or  to  fire  the  wood  in  my  chimney 
to  warm  him  by,  as  to  the  actions  of  eatiug,  firing  my  wood,  and 
warming  him,  they  are  licences  ;  but  it  is  consequent  necessarily  to 
those  actions  that  my  property  may  be  destroyed  in  the  meat  eaten, 
and  in  the  wood  burnt.  So  as  in  some  cases,  by  consequent  and 
not  directly,  and  as  its  effect,  a  dispensation  or  licence  may  destroy 
and  alter  property.' 

"■  Now,  attending  to  this  passage,  in  conjunction  with  the  title 
'  Licence,'  in  Brooke's  Abridgement,  from  which,  and  particularly 
from  paragraph  15,  it  appears  that  a  licence  is  in  its  nature 
revocable,  we  have  before  us  the  whole  principle  of  the  law  on  this 
subject.  A  mere  licence  is  revocable :  but  that  which  is  called  a 
licence  is  often  something  more  than  a  licence  ;  it  often  comprises 
or  is  connected  with  a  grant,  and  then  the  party  who  has  given  it 
cannot  in  general  revoke  it,  so  as  to  defeat  his  grant,  to  wliich  it 
was  incident. 

"  It  ma}-  further  be  observed,  that  a  licence  under  seal  (provided 
it  be  a  mere  licence)  is  as  revocable  as  a  licence  by  parol ;  and,  on 
the  other  hand,  a  licence  by  parol,  coupled  witli  a  grant,  is  as  irre- 
vocable as  a  licence  by  deed,  provided  only  that  the  grant  is  of  a 

[p]  Vaughnii,  '.551. 
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nature  capable  of  being  made  by  parol.  But  Avliere  there  is  a  liconco  Wood  v. 
by  parol,  coupled  with  a  parol  grant,  or  protended  grant,  of  sonir'-  ^"'^'^'"- 
thing  wliich  is  incapable  of  being  granted  otherwise  tlian  by  deed, 
there  the  licence  is  a  mere  licence  ;  it  is  not  an  incident  to  a  va/id 
grant,  and  it  is  therefore  revocable.  Thus,  a  licence  by  A.  1o  liunt 
in  his  park,  whether  given  by  deed  or  by  parol,  is  revocable  ;  it 
merely  renders  the  act  of  liunting  lawful,  which,  without  the 
licence,  would  have  been  unlawful.  If  tlie  licence  be,  as  put  by 
Chief  Justice  Vaughan,  a  licence  not  only  to  hunt,  but  also  to  take 
away  the  deer  when  killed  to  his  own  use,  this  is  in  trutli  a  grant 
of  the  deer,  with  a  licence  annexed  to  come  on  the  land  :  and 
supposing  the  grant  of  the  deer  to  be  good,  then  the  licence  would 
be  irrevocable  by  the  party  who  had  given  it :  he  would  be  estopped 
from  defeating  his  own  grant,  or  act  in  the  nature  of  a  grant,  lint 
suppose  the  case  of  a  parol  licence  to  come  on  my  lands,  and  there 
to  make  a  watercourse,  to  flow  on  the  land  of  the  licensee.  In  such 
a  case  there  is  no  valid  grant  of  tlie  watercourse,  and  the  licence 
remains  a  mere  licence,  and  therefore  capable  of  being  revoked. 
On  the  other  hand,  if  such  a  licence  were  granted  by  deed,  then  the 
question  would  be  on  the  construction  of  the  deed,  whether  it 
amounted  to  a  grant  of  the  w^atercourse ;  and,  if  it  did,  then  the 
licence  would  be  irrevocable. 

"  Having  premised  these  remarks  on  the  general  doctrine,  we  will 
proceed  to  consider  the  four  cases  relied  on  by  Mr.  Jervis  for  the 
plaintiff.  The  first  was  7/7'W  v.  PaicrnoHtcv.  That,  as  appears 
from  the  report  in  Rolle,  was  an  action  of  trespass,  brouglit  against 
the  defendant  for  eating,  by  the  mouths  of  his  cattle,  the  plaintiif's 
hay.  The  defendant  justified  under  Sir  William  Plummer,  the 
owner  of  the  fee  of  the  close  in  which  the  hay  was,  averring  that 
Sir  W.  Plummer  leased  the  close  to  him,  and  therefore,  as  lessee, 
he  turned  his  cattle  into  the  close,  and  they  ate  the  hay.  The 
plaintiff  replied,  that,  before  the  making  of  the  lease.  Sir  A\'. 
Plummer  had  licensed  him  to  place  the  hay  on  tlie  close  till  lie 
could  conveniently  sell  it,  and  that  before  he  could  conveniently 
sell  it,  Sir  W.  Plummer  leased  the  land  to  the  defendant.  The 
defendant  demurred  to  the  replication. 

"From  the  arguments,  as  given  in  EoUe,  it  appears  tliat  the 
plaintiff's  counsel,  who  was  first  heard,  contended,  first,  that  tlio 
licence,  being  a  licence  for  profit  and  not  merely  for  pleasure, 
and  being  also  for  a  certain  time  only,  namely,  till  he  could  sell 
his  hay,  was  not  revocable  :    and,  secondly,  even  if  the  licence 
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Wood  V.      ^ag  revocable,  still  that  the  lease  to  the  defendant  was  an  implied, 

Leadbitter.  .  t      ii  p 

and   not    an   crpreas   revocation,   and    thereiore   was    inoperative 

against  him  without  notice ;  and  for  this  he  referred  to  Jfa/hn/'s 
Case  ((/■).  To  tliis  latter  proposition  the  Court  appears  to  have 
assented;  hut  Dodderidge,  J.,  suggested,  that,  even  if  the  licence 
was  in  force,  still  the  licenser  did  not  b}^  such  a  licence  preclude 
himself,  nor,  consequently,  his  tenant,  from  turning  cattle  on  the 
land,  and  that  the  licensee  ought  to  have  taken  care  to  protect 
the  hay  from  the  cattle.  As  to  this,  however,  the  Cliiof  Justice 
expressed  a  doubt.  The  defendant's  counsel  Avas  lieard  some  days 
afterwards,  and  he  alleged  that  it  appeared  by  the  record,  that 
the  plaintiff  had  had  two  years  to  sell  his  hay  before  the  defen- 
dant's cattle  had  eaten  it ;  and  he  argued  that  the  Court  would 
say,  as  matter  of  law,  that  this  was  more  than  reasonable  time ; 
and  to  this  the  Court  assented.  The  plaintiff's  counsel,  in  reply, 
reverted  to  the  distinction  between  the  licence  for  profit  and  a 
licence  for  pleasui'e  ;  but  Dodderidge  denied  it,  and  said  that  a 
licence  to  dig  gravel,  though  a  licence  for  profit,  is  revocable; 
and  he  said  that  the  true  distinction  was  between  a  mere  licence, 
and  a  licence  coupled  with  an  interest.  Judgment  was  eventually 
given  for  the  defendant,  on  the  ground  that  the  plaintiff  had  had 
more  than  reasonable  time  to  sell  the  ha}'. 

"  It  will  be  seen,  therefore,  that  the  only  two  points  decided 
were,  first,  that  tlie  question  of  reasonable  time  was  for  the 
Court,  and  not  for  the  jury  ;  and,  secondly,  tliat  two  years  was 
more  than  a  reasonable  time.  The  decision,  therefore,  itself  has 
no  bearing  on  the  point  for  which  it  was  cited  ;  and  the  only 
support  which  the  case  affords  to  the  doctrine  contended  for  by 
the  present  plaintiff  is  what  is  said,  in  the  report  of  the  case  in 
Popham,  to  have  been  agreed  by  the  Court,  namely,  that  a  licence 
for  profit  for  a  term  certain  is  not  revocable ;  a  proposition  to 
whicli,  with  the  qualification  wo  have  abeady  pointed  out,  we 
entirely  accede.  It  is,  moreover,  by  no  means  certain  that  the 
licence  in  Wchlj  v.  ]\itenioster  was  not  a  licence  under  seal. 
The  defendant's  counsel  appears,  from  the  report  in  Rolle,  to 
speak  of  the  plaintiff  as  grantee  oi  the  liberty  to  stack  hay,  &c.  ; 
a  form  of  expression  not  very  appropriate,  if  used  in  respect  of  a 
party  who  had  a  more  parol  licence ;  and  the  Cliief  Justice, 
according  to   the  report  in  Popham  and  Palmer,  says  that  the 


(5)  (1738),  .'•.Rep.  111. 
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plaintiff  had  au  interest  Avliich  cliarged  tlie  land,  into  whose  hands       »('<>«/  v. 

soever  it   should  come.     And   Dodderidge,  J.,  according  to  the     '■'"'"""*^- 

report  in  Palmer,  arguing  that  the  lessee  certainly  might  turn  liis 

cattle  into  his  own  field,  and  was  not  l)ound  to  stop  their  mouths, 

says  it  was  folly  of  the  plaintiff  that  he  did  not,  totjctlicr  irifh  th- 

licence,  take   a   covemoit   that    it   .sho«/d   be  hnrful  fur  him  to  feiiee 

the  hoi/  irith  a   hedge.      From   these   expressions    (and  there  are 

others  in  the  various  reports  of  the  case  having  a  similar  aspect), 

it  certainly  seems  possible  that  the  licence  was  under  seal ;  an<l 

then  the  only  point  would  be  that  which  alone  was  in  fact  decided, 

namely,    whether,  supposing   the   plaintiff  to   have   acquired  by 

grant  a  right  to  stack  his  hay  on  the  land  for  a  limited  time,  that 

limited  time  had  expired.     Even  supposing  the  licence  to  have 

been  a  mere  parol  licence,  yet  the  strong  probability  is  that  Webb 

had  purchased  the  hay  from  Sir  W.  Plummer  as  a  growing  crop, 

with  liberty  to  stack  it  on  the  land,  and  tlien  the  parol  licence 

might  be  good  as  a  licence  coupled  with  au  interest.     Be  this, 

however,  as  it  may,  the  decision,  as  we  have  already  pointed  out, 

has  very  little,  or  rather  no  bearing  on  the  case  before  us ;  and 

the  judgment  of   Dodderidge,  J.,   as  given   both   in   Eolle   and 

Palmer,  is   in  strict  accordance  with  what   was  afterwards  laid 

down  by  Vaughau,  C.  J.,  and  which  we  consider  to  be  consonant 

both  to  principle  and  authority. 

"  The  next  decision  in  order  of  time  is  that  of  Wood  v.  Lake, 
in  Sayer,  p.  3.  There  the  defendant  had,  by  a  parol  agreement, 
given  liberty  to  the  plaintiff  to  stack  coals  on  the  defendant's 
land  for  a  term  of  seven  years.  After  the  plaintiff  had  enjoyed 
this  privilege  for  three  years,  the  defendant  locked  up  the  gate  of 
the  close.  No  report  is  given  in  Sayer  of  the  arguments  at  the 
bar.  But  from  a  MS.  report  of  the  same  case,  referred  to  by 
Gibbs,  0.  J.,  in  the  case  of  Taijlcr  v.  IFatcn,  and  which  MS.  we 
have  had  an  opportunity  of  consulting,  through  the  kindness  of 
the    representatives    of    the    late   Mr.    Justice    Burrough  (r),   it 


(r)  The  following'  is   a   copy  of  the  tenant  at  will.     Quaire,  if  this  was  an 

report   in   the  MS.    volume  of  Justice  interest  witliin   the  description  of  the 

Burrough.  Statute  of  Frauds. 

CASE.— A  parol  agreement  that  the  "Serjeant  Booth.— This  is  but  a  per- 

plaintiff  should  have  liberty  of   laving  sonal  licence  or  easement :   1   Roll.  Abr. 

and  stacking  of  coals  upon  defendant's  859,  p.  4  ;  Roll.  Rep.  143,  152  ;  1  Sauud. 

close,    for    seven    years.      Afterwards,  321.     A   contract    for    .sale    of    timber 

defendant   forbids  plaintiff    to  lay  any  growing  upon  the  land  has  been  defir- 

more  coals  there,  and  shuts  up  his  gates.  mined  to  be  out  of  the  statute:  1  Ld. 

Defendant  says,  that  plaintiff  was  but  Raym.  1S2.     Vide  the  difference  of  a 
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Woodx.      appears  that  the  argument  turned  wholly  on  the  point  whether 

1_  the  privilege  of  stacking  the  coal  did  or  did  not  amount  to  a 

lease ;  for  if  it  did,  then  the  defendant  contended  it  was  void  after 
three  years,  under  the  Statute  of  Frauds,  as  not  being  in  writing. 
Lee,  0.  J.,  and  Denison,  J.,  held  it  to  be  no  lease,  nor  uncertain 
interest  in  land;  but  Foster,  J.,  doubted,  and  desired  time  to 
consider.  On  the  last  day  of  term,  the  Court  gave  judgment  for 
the  plaintiff,  Foster  non  dissentiente. 

"  Supposing  the  Court  to  have  been  riglit  in  deciding  tliat  this 
was  not  a  lease  (wliieh,  however,  is  doubted  by  Sir  E.  Sugden, 
see  1  V.  &  P.,  last  edit.  p.  130),  yet  no  grounds  are  stated  on 
which  it  could  be  held  good  as  an  easement  originating  merely  by 
parol.  Tjp  to  this  case  not  a  single  decision  is  to  be  found  giving 
countenance  to  any  such  proposition  ;  and  we  are  compelled  to  say, 
that,  if  the  Court  proceeded  on  the  ground  that  the  plaintiff  had 
acquired  the  easement  by  the  parol  licence,  we  do  not  think  it  can 
be  supported.  But  the  case  may,  perhaps,  have  been  decided  on 
anotlier  ground.  The  defendant  himself  was  the  party  who  had 
agreed  to  give  the  easement  to  the  plaintiff;  and  although  the 
action  is  stated  to  have  been  an  action  on  the  case,  it  may  have  been 
a  mere  assumpsit — an  action  on  the  case  on  promises ;  and  in  such 
an  action  the  plaintiff  would  certainly  be  entitled  to  recover,  if  the 


licence  and  a  lease,   1  Lev.  194.     This  which  is  similar,  was  detennined  to  be 

must  be  taken  only  as  a  licence,  for  that  a   licence.     The  Avord  lonvrtain,  iu  the 

the  coal-loaders  also  are  to  have  benefit,  statute,  means  uncertainty  of  duration, 

us  •well  as  plaintiff.  not  of   quantity.     Licence  was  not  re- 

"  Serjeant    Poole,     for    defendant. —  vocable,  and  here   is  no   case   to   show 

Question   is,   if    any    interest   iu    land  this  to  be  considered  as  a  lease, 
passed  by  the  agreement ;  for,  if  interest  "Denison,  J. — This  seems  not  to  be 

passed,  it  is  within  the  statute,  ergo  void,  an  interest,  so  called  iu  the  language  of 

being  for  longer  term  than  three  years  :  the  law,  although  casements,  in  general 

Bro.  Licence,  p.  I'J;  Jlwme  \.  ^icabr'ujht,  speaking,  may  be  called  interests.     Had 

Salk.   24  ;     irdb  v.    ratcntostcr,    Poph.  the  plaintiff  such  an  interest  as  to  have 

151.    A  licence  to  enter  upon  and  occupy  maintained  a  clausum  fregit  ?   Certiinly 

land  amounts  to  a  lease.     The  plaintiff  not.     If  a  man  licences  to  enjoy  lands 

not  confined  to  a  particular  part  of  the  for  five  years,  there  is  a  lease,  because 

close,  and  might  have  covered  the  whole  the  whole  interest  passes,  but  this  was 

if  he  pleased  ;  on  that  account  it  is  an  only  a  licence  for  a  particular  purpose, 
uncertain  interest.     The  distinction   of  "Foster,J. — These  interests,  grounded 

liconoo  to  plaintiff  and  his  coal-loader,  upon  licences,  are  valuable,  and  deserve 

is  nothing  ;  he  could  not  stack  tlic  coal  the  protection  of  the  law.  and  thereforo 

himself,  and  it  is  merely  vague.     Ease-  may  perhaps  have  been  within  the  in- 

ment  may  be  of  more  value   than   the  tention  of  the  words  of   the  statute. — 

inheritance  ;  ex.  gr.,  way-leave.  Desired  further  time  for  consideration  : 

"  Lee,  0.  J. — if  thi.?  be  a  lease,  as  it  stood  over, 
is  argued,  it  is  within  the  statute,  and  N.B. — Afterwards,   upon  motion  for 

void,    for   not   being   in   writing.      No  judgment  the  last  day  (.f  term,  and  gave 

amtwer  as  yet  is  given  to  the   case    in  judgment  for  plaintiff,  Foster  non  dis- 

Popham,   when  the  stacking    of    hay,  sentientc. 
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contract  was  not  (and  probably  the  Court  considered  it  was  not)        " '«"/  v. 
a  contract  concerning  land,  within  the  4th  section  of  the  Statute    .  '■"""'[""■ 
of  Frauds  («), 

"The  next  case  on  which  the  plaintiff  relies  is  Tai/lvr  v.  irdfrrs, 
reported  in  7  Taunt.  874.  It  was  an  action  by  the  i)lain(ill'  !i;,'ainst 
the  door-keeper  of  the  Opera-house,  for  preventiug  liiui  from 
entering-  the  house  during-  tho  perfonnauee  of  an  opera.  It 
appeared  that  one  W.  Taylor,  being  in  possession  of  tin-  0})era- 
house,  as  lessee  for  a  long  term  of  years,  by  a  deed,  dated  the  L'4th 
of  August,  17!)2,  assigned  his  interest  therein  to  trustees,  on  various 
truste,  for  creditors  and  other  claimants,  and  ultimately  in  trust 
for  himself.  After  the  execution  of  this  deed,  Tayler  continued 
in  possession  by  the  permission  of  the  trustees,  and  he  carried  on 
and  managed  the  affairs  of  the  theatre.  In  March,  1709,  he  by 
deed,  granted  to  one  Gourgas,  for  a  valuable  consideration,  six 
silver  tickets,  entitling  the  holders  to  admission  to  the  theatre. 
One  of  these  tickets  A\-as  sold  by  Gourgas  to  the  plaintiff  in  July, 
1799,  but  no  deed  of  assignment  to  him  was  executed.  In  ISOO, 
Tayler's  trustees  took  possession  of  the  theatre.  The  plaintiff, 
however,  was  allowed  to  attend  the  theatre,  by  virtue  of  his  ticket, 
until  the  year  1814,  when  the  defendant  Waters,  as  servant  of  the 
trustees,  prevented  him  from  entering  the  theatre ;  and  for  this 
obstruction  the  action  was  brought.  The  cause  was  tried  before 
C.  J.  Gibbs,  and  a  verdict  found  for  the  plaintiff,  and  that  verdict 
was  afterwards  upheld  by  the  Court  of  Common  Pleas.  The 
grounds  of  the  judgment  were,  that  the  right  under  the  silver 
ticket  was  not  an  interest  in  land,  but  a  licence  irrevocable  to 
permit  the  plaintiff  to  enjoy  certain  privileges  thereon ;  that  it 
was  not  required  by  the  Statute  of  Frauds  to  be  in  writing,  and, 
coiisequoitli/,  might  be  granted  without  a  deed. 

"  The  Chief  Justice,  in  support  of  that  doctrine,  relied  on  ]VcJib 
V.  Patcrtiodcr,  which,  he  said,  showed  that  a  beneficial  licence,  to 
be  exercised  upon  land,  might  be  granted  without  deed,  and  could 
not  be  countermanded,  at  least  after  it  had  been  acted  on.  The 
same  case,  he  added,  showed  that  the  interest  was  not  such  an 
interest  in  land  as  was  required  by  the  Statute  of  Frauds  to  be  in 
writing ;  as  to  which  last  point  all  doubt,  if  there  remained  any, 
had  (he  said)  been  removed  by  the  case  of   Wood  v.  Lake. 


(s)  [See  Jones  v.  Flint  (1839),  10  A.  &  E.  753  ;  50  R.  E.  527  ;    irright  v.  Staxnl 
(1860),  2E.  &E.  721.] 
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Woody.  '•  This  I'udement  is  stated  by  the  learned  reporter  to  have  eom- 

Lfadbilter.  •       ,     ,  ,    ,  »    ,,  ,  i     A       • -i  i        i  •   i 

■ jirised  the  substance  of  the  arguments  on  both  sides,  and  ■which, 

therefore,  he  does  not  give  in  his  report.  We  must  infer  from  this 
that  the  attention  of  the  Court  Avas  not  ealled  in  tlie  argument  to 
the  principles  and  earlier  authorities,  to  which  Me  have  adverted. 
Brooke,  in  his  Abridgment,  Dodderidge,  in  the  case  of  Wchh  v. 
P(dirtio>itei\  and  Lord  EUenborough,  in  the  case  of  lir.r  v.  Honnloit- 
on-thc-IIill  [f],  all  state  in  the  most  distinct  manner  that  every 
licence  is  and  must  be  in  its  nature  revocable,  so  loug  as  it  is  a 
mere  licence.  Where,  indeed,  it  is  connected  with  a  grant,  there  it 
may,  by  ceasing  to  be  a  naked  licence,  become  irrevocable  :  but 
then  it  is  ob\ious  that  the  grant  must  exist  independently  of  the 
licence,  unless  it  be  a  grant  capable  of  being  made  by  parol,  or  by 
the  instrument  giving  the  licence.  Now  in  Tai/ler  v.  Waters  there 
was  no  grant  of  any  right  at  all,  unless  such  right  was  conferred 
by  the  licence  itself.  C.  J.  Gibbs  gives  no  reason  for  saying  that 
the  licence  was  a  licence  irrevocable,  and.  we  cannot  but  think  that 
he  would  have  paused  before  he  sanctioned  a  doctrine  so  entirely 
repugnant  to  principle  and  to  the  earlier  authorities,  if  they  had 
been  fully  brought  before  the  Court.  Again,  the  Chief  Justice  is 
represented  as  saying  that  the  interest  of  the  plaintiff  was  not  an 
interest  in  laud  within  the  Statute  of  Frauds,  and  that  conscquoith/ 
it  might  be  granted  without  deed.  How  the  circumstance,  that 
the  interest  was  not  an  interest  in  land  within  the  Statute  of 
Frauds,  showed  it  to  be  grantable  without  deed,  we  cannot 
discover.  The  precise  point  decided  in  Webb  v.  Paternoster  is  not 
ad\erted  to,  and  it  is  assumed,  without  discussion,  that  the  licence 
there  must  have  been  a  parol  licence,  and  a  naked  licence,  uncon- 
nected with  an  interest,  capable  of  being  created  by  parol.  This 
action  was  not,  as  it  may  have  been  in  Wood  v.  Lake,  an  action 
founded  on  the  contract.  It  was  an  action  on  the  case  for  the 
obstruction,  and  was  founded  on  the  supposition  tliat  an  actual 
right  to  enter  and  remain  in  tlie  theatre  had  vested  in  the  plaintiff, 
under  the  licence  conferred  by  the  silver  ticket.  With  all 
deference  to  the  higli  autliority  from  which  the  judgment  in 
Taylor  v.  irater.s  proceeded,  we  feel  warranted  in  saying  that  it  is 
to  the  last  degree  unsatisfactory  : — an  observation  which  we  have 
the  less  hesitation  in  making,  in  consequence  of   its   soundness 


{t)  (1810),  4  M.  \-  Sel.  r)(i2. 
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having  obviously  been  doubted  by  the  Court  of  King's  Ben.h  uw\       «w/ t. 
Mr.  Justice  liayley,  in  the  case  of  HctcUn.s  v.  Hlnppam.  lro.ih,„rr 

"  The  foui'tli  and  last  ease  relied  on  by  Mr.  Jervis  was  the  recent 
case  of   Wood  v.  Maii/c//,  in  the  Queen's  Bench  (n).     That  was  an 
action  for  trespass  quaro  clausum  frcgit ;  pk-a,  that  defendant  was 
possessed  of  a  large  quantity  of  hay  being  on  the  ijlainlilt's  close, 
and  that  by  leave  of  plaintiff  he  entered  on  the  close  in  question 
to  remove  it.     Eeplication,  do  injuria.     It  was  proved  at  the  trial 
that   tlie   hay   in   question  was  sold  in  January,   1838,  by   tlie 
plaintiff's  landlord,  who  had  seized  it  as  a  distress  for  rent.     The 
conditions  of  the  sale  were  that  the  pru'chaser  of  the  hay  miglit 
leave  it  on  the  close  until  Lady-day,  and  might  in  the  meantime 
come  on  to  the  close  from  time  to  time,  as  often  as  he  should  see 
fit,  to  remove  it.     T//esc  concUtmis  iccre  (mented  to  hij  the  j)laintijf'. 
The  defendant  became  the  purchaser,  and  afterw^ards,  and  Ijefore 
Lady-day,  the  plaintiff  locked  up  the  close.     The  defendant  broke 
open  the  gate  in  order  to  remove  the  hay.     A  verdict  was  f(jund 
for  the  defendant,  Erskiue,  J.,  telling  the  jury  that  the  licence  to 
come   from   time   to   time   to   remove   the   hay   Avas  irrevocable. 
Mr.  Crow^der  moved  to  set  aside  this  verdict,  on  the  ground  that 
the  licence  was  necessarily  revocable,  and  was  in  fact  revoked. 
But  the  Court  of  Queen's  Bench  refused  to  grant  a  rule,  and,  we 
think,  quite  rightly.     This  was  a  case,  not  of  a  mere  licence,  but 
of  a  licence   coupled   with  an  interest.     The  hay,  by  the  sale, 
became  the  property  of  the  defendant,  and  the  licence  to  remove  it 
became,  as  in  the  case  of  the  tree  and  the  deer,  put  by  C.  J. 
Vaughan,  irrevocable  by  the  plaintiff ;  and  the  rule  was  properly 
refused.     The  case  was  analogous  to  that  of  a  man  taking  my 
goods,  and  putting  them  on  his  land,  in  Avhich  case  I  am  justified 
in  going  on  the  land  and  removing  them  :   Vin.  Abr.  Trespass, 
(H)  a  2,  pi.  12  :  and  Patrick  v.  Colerick  (./•). 

*'  It  appears,  therefore,  that  the  only  authority  necessarily  sup- 
porting the  present  plaintiff  in  the  proposition  for  which  be  is 
contending,  is  the  case  of  Tnijlcr  v.  JFater.s,  in  which  the  real 
difficulty  was  not  discussed,  nor  even  stated.  It  was  taken  for 
granted  that,  if  the  Statute  of  Frauds  did  not  apply,  a  parol 
licence  was  sufficient,  and  the  necessity  of  an  instrument  under 
seal,  by  reason  of  the  interest  in  question  being  a  riglit  in  nature 


(m)  (1839),  11  Ad.  &  E.  30  ;  3  Per.  &  (x)  (1838),  3  M.  &  "\V.  -18:3 :  49  R.  K. 

D.  5.  696. 
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JFoodv.       of  an  easement,  was  by  some  inadvertence  ko})t  entirely  out  of 

• '—  sight ;  and  for  tliese  reasons,  even  if  there  liad  been  no  conflicting 

decisions,  we  should  have  thought  that  case  to  be  a  very  unsafe 
guide  in  leading  us  to  a  decision  on  an  occasion  where  we  were 
called  on  to  lose  sight  of  the  ancient  landmarks  of  the  common  law. 
"  We  are  not,  however,  driven  to  say  that  we  shall  not  disre- 
gard that  case  meroh/  on  principle,  (jiving  it  the  full  weight  of 
judicial  decision,  it  is  met  by  several  others,  which  we  must 
entirely  disregard,  before  we  can  adopt  the  argument  of  the  plain- 
tiff. In  the  cases  of  Finiiman  v.  Sinitlt  {//),  and  iiVv  v.  Ilonidon- 
on-the-Hill  {z),  which  were  before  Tiujlcr  v.  Wcttors,  Lord  Ellen- 
borough  and  tlie  Court  of  King's  Bench  expressly  recoguizeJ  the 
doctrine  that  a  licence  is  no  grant,  and  that  it  is  in  its  nature 
necessarily  revocable,  and  the  further  doctrine  that,  in  order  to 
confer  an  incorporeal  right,  an  instrument  under  seal  is  essential. 
And  in  the  elaborate  judgment  of  the  Court  of  King's  Bench, 
given  by  Bayley,  J.,  in  Hcidiii.sx.  Shippam  (a),  the  necessity  of  a 
deed,  for  creating  any  incorporeal  right  atleetiug  land,  was  ex- 
pressly recognized  and  formed  the  ground  of  the  decision.  It 
is  true  that  the  interest  in  question  in  that  case  was  a  freehold 
interest,  and  on  that  ground  Bayley,  J.,  suggests  that  it  might  be 
distinguished  from  Tai/Jer  v.  Waters  ;  but  in  an  earlier  part  of 
that  same  judgment,  he  states,  conformably  to  what  is  the  clear 
law.  that,  in  his  ojiinion,  the  quantity  of  interest  made  no  diffe- 
rence ;  and  the  distinction  is  evidently  adverted  to  by  him,  not 
because  he  entertained  the  opinion  tliat  it  really  was  of  import- 
ance, but  only  in  order  to  enable  him  to  decide  that  case  without, 
in  terms,  saying  that  he  did  not  consider  the  case  of  Tui/Icr  v. 
Waters  to  be  law.  The  doctrine  of  Jlf/r/ii/.s  v.  Shippam  has  since 
been  recognized  and  acted  upon  in  Bri/ait  v.  Whistler  (b),  Cocker 
V.  Coicper  (c),  and  Wallis  v.  HarriHon  {(I),  and  it  would  be  impos- 
sible for  us  to  adopt  the  plaintiff's  view  of  the  law,  without  hold- 
ing all  those  cases  to  have  been  ill  decided.  It  was  suggested 
that,  in  the  present  case,  a  distinction  might  exist,  by  reason  of  the 
plaintiff's  having  paid  a  valuable  consideration  for  the  privilege 
of   going    on    the   stand.     But    this   fact    makes   no   difference ; 


(y)  (1803),  1  East,  107  ;  7  li.  R.  533.      (A)  (1828),  8  B.  &  C.  288  ;  32  R.  R. 
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{z)   (181C),  4  M.  &  Sel.  5Go.  ^'^   ^,^3^^^  ^  ^     jj  ^  ^     ^^g.  ^^ 

(a)   (182G),  T)  B.  &  C.  222  ;  31  R.  R.   R.  R.  626. 
^57,  {d)   (1838),  4  M.  &  AV.  538. 
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whether  it  may  give  the  plaintlir  a  riglit  of  action  against  th<iSO  //W/v. 
from  whom  lie  purchased  the  ticket,  or  those  wlio  autliorized  its  '^'^^**"^- 
being  issued  and  sohl  to  him,  is  a  point  not  necessary  to  bo  dis- 
cussed ;  any  such  action  wouhl  he  founded  on  a  breach  of  contract, 
and  would  not  be  the  result  of  liis  having  acquired  by  the  ticket 
a  right  of  going  upon  tlio  stand,  in  spite  of  the  owner  of  tlie  soil ; 
and  it  is  sufHcient,  on  this  point,  to  say  that  in  several  of  the 
eases  we  have  cited,  {llcn-iim  v.  Shippan),  for  instance,  and  Jin/aii 
V.  Wlnstln\)  the  alleged  licence  had  been  granted  for  a  valuable 
consideration,  but  that  was  held  not  to  make  any  difference.  "We 
do  not  advert  to  the  eases  of  Winter  v.  BrockiccU  (r)  and  Lir/fjins  v. 
Inge  {/),  or  other  cases  ranging  themselves  in  the  same  category, 
as  they  were  decided  on  grounds  inap}»licable  to  the  case  now 
before  us,  and  were  in  fact  admitted  not  to  bear  upon  it. 

"  In  conclusion,  we  have  only  to  say,  that,  acting  upon  llii- 
doctrine  relative  to  licences,  as  we  find  it  laid  down  by  Brooke,  by 
Mr.  Justice  Dodderidge,  and  by  C.  J.  Vauglian,  and  sanctioned 
by  Jlcicliihs  V.  SJiippain,  and  the  other  modern  cases  proceeding  on 
the  same  principle,  we  have  come  to  the  conclusion  that  the  direc- 
tion given  to  the  jury  at  the  trial  was  correct,  and  that  tliis  rule 
must  be  discharged. — Eule  discharged  "  [g). 

[In  the  case  of  Perrg  y.  Fitzhoice  {It),  A.,  having  a  right  of  Rrn/ v. 
common,  appurtenant  to  Blackacre,  over  land  called  tlie  Heath,  ^*'-'"'"^'- 
gave  B,  a  parol  permission  to  build  a  house  on  the  Heath.  B. 
built  in  pursuance  of  the  licence.  Blackacre  afterwards  came  by 
assignment  to  C,  who  pulled  down  the  building;  and  upon  an 
action  of  trespass  being  brought  by  B.,  C.  pleaded,  inter  alia,  a 
justification  under  an  immemorial  right  of  common  appurtenant  to 


[e)  (1807),  8  East,  308  ;  9  R.  R.  4o4.  ronstructcd  and  used  a  sidinp  at  a  par- 

I  j:\   /1001S    T -D-        ron     o o  Ti   "D    n  %  -  ticuhii"  spot  witli  tlie  Esscut  of  the  com- 

(/)   (1831),  7  Empr.  682 :  33  R.  R.  Gl.j.  i  •  u  ^i         c           i      *.        *   i 

^''  I    ^         ■"  '          o           ■  pany,  which  they  atter wards  attempted 

(17)   [Cf.  Adams  v,  Andrews  (1850),  15  to  revoke  ;  tho  company  relied  upon  the 

Q.   B.    284  ;    TapUn  v.   Flormce  (1851),  authority  of  IS'ood  v.  Lcadbitto-  and  the 

10  C.  B.  744  ;  84  R.  R.  773.     In  Bell  v.  class  of  cases  of  which  it  is  one,  but 

Midland  Rail.  (Jo.  (1859),  3   De   Gex  &  without  success,  the  Court  holding  that 

Jones,  ()73,  coram  the  Lords  Justices,  it  those  authorities  have  no  bearinjf  upon 

was  attempted  to  apply  the  authority  of  such  a  case.     Nor  do  they  apply  to  the 

Wood  V.  Lcadhittcr  to  a  case  where,  an  ordinary    contract    entered    into    by   a 

Act  of  Parliament  having  authorized  the  railway  company  for  the  carriage  of  a 

owners  of  lands  adjoining  a  railway  to  irdssenger ;  Jiiitkr  v.  Manchester,  iS/nil/ield, 

construct  branch  railways  or  sidings  so  and  Liiicolnsltire  Rail.  Co.  (1883),  L.  R. 

as  to   form    continuous '  communication  21   Q.  B.  D.  207.     Nor  can  they  be  set 

from  their  own   lands   to    the  railway,  up  by  a  mere  wrongdoer,  against  the 

with  a  provision  for  the  settlement   by  possessory  right  of  a  licensee  ;  Northam 

justices  of  any  dispute  as  to  the  proper  v.  Harleii  (1853),  1  E.  «S:  B.  CG5.] 

place  for  the  sidings,  the  plaintiff  had  {h)  (184C),  8  Q.  B.  757  ;  70  R.  R.  C26. 
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Perry  \.       [Blackacro,  over  the  Heath.     The  Court  held  that  to  that  plea  it 

'- .*.._  was  a  Lad  replication  that  A.  had  given  the  licence,  and  tliat  1^. 

had  built  the  house  under  that  licence  ;  on  the  ground  that  the 
plaintiff  was  setting  up  a  grant  of  a  freehold  interest,  binding  tlie 
inheritance  of  Blackacre  by  restricting  the  right  of  common  appur- 
tenant to  it,  and  that  such  grant  must  be  by  deed  under  seal.  It 
was  argued  that  the  case  fell  within  the  principle  of  the  autliorities, 
as  to  the  effect  of  a  parol  licence  executed  in  extinguishing  an 
easement ;  so  that  the  right  of  common  might  be  considered  to  be 
extinguished  in  the  spot  on  which  the  building  was  erected.  The 
judgment  does  not  advert  to  the  distinction  between  the  effect  of  a 
licence  operating,  when  acted  upon,  by  way  of  extinguishment  of 
an  existing  right,  and  one  operating  by  way  of  grant  of  a  right  to 
interfere  with  that  right,  supposing  it  not  to  be  extinguished ;  for 
it  is  laid  down  by  the  Court  that  the  licence  could  only  operate,  if 
at  all,  in  the  last-mentioned  A\-ay,  which  it  clearly  could  not  do. 
And,  having  regard  to  this,  and  also  to  the  peculiar  nature  of  a 
right  of  common  appurtenant  by  prescription  (which  is  in  its  nature 
entire  (/),  and  an  extinguishment  of  which  by  act  of  its  owner  in 
any  jiart  of  the  land  over  which  it  is  claimed  works  at  common 
law  {h)  an  extinguishment  of  it  over  the  whole),  and  further  to  the 
fact  that  it  did  not  appear  that  the  licensee  had  any  interest  in  the 
land  upon  which  he  was  licensed  to  build,  the  judgment  cannot  be 
said  to  be  opposed  to  the  authorities  above  referred  to,  as  to  the 
binding  effect  of  a  licence  given  by  the  owner  of  a  dominant 
tenement  to  the  owner  of  the  servient,  to  erect  some  permanent 
structure  on  his  land,  inconsistent  with  the  continuance  of  the  ease- 
ment. It  is  difficult,  however,  to  reconcile  the  ojiiuion  expressed 
by  the  Court,  that  the  doctrine  of  such  cases  as  Winter  \.  Ih'och- 
ircll  only  applies  as  between  the  original  licenser  and  the  licensee, 
and  Avould  not  bind  an  assignee  of  the  former,  witli  the  interpre- 
tation of  that  case  in  the  authorities  already  cited  in  this  chapter, 
and  those  which  will  be  found  collected  post,  Part  V.  Chap.  II. 
Sects.  2,  3,  as  to  the  extinguishment  of  easements,  where  the 
distinctions  between  the  different  kinds  of  easements  and  profits 
a  prendre,  in  respect  of  this  question,  are  noticed. 


(t)  Seethe  distinction  in  this  respect  Ifi/dams  (1857),  IG  Q.  B.  f)i(j. 
between  a  rig:ht  acquired   under  Lord 

Tentcrdon'H  A'ct  and  l.y  prc-criptiou  at  U-)  Co.  Lit.  lli'Ja;  1  Rop.  38  a;  C'rui.se, 

the  common  law  explained  in  Jjavus  v.  Dig.  Title  XXIII.,  Common,  \^  43,  82. 
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[There  is  notliiiig  in  tlie  cases  cited  to  prevent  a  court  of  law  Da-uii;,'e«. 
from  giving  damages  for  a  broacli  of  a  written  agreement  to  grant 
a  licence  irrevocable  for  a  definite  period;  the  rule  established  is, 
that  such  an  agreement  passes  no  legal  interest  in  the  soil  (/). 

And  a  licensee  whose  licence  is  revoked  is  entitled  to  reasonable  Revocation, 
notice  of  the  revocation  (d/). 

(b.)  JStjK/'fi/. 

Tlier.j  may  be  an  equitable  right  to  an  easement  by  agreement,  E.i.iitnble 
and  without  a  deed.     If,  indeed,  the  agreement  be  voluntary,  erpiity  '"'''*'*  ''^ 
will  not  interfere  to  enforce  it ;  nor  will  it  bo  enforced  as  against  a  w"itl.'.ut  dw-d. 
purchaser  for  value  without  notice.     But,  if  there  is  an  agreement 
to  grant  an  easement  for  a  good  and  substantial  consideration, 
equity  considers  it  (as  between  the  parties  to  the  agreement  and 
persons  taking  with  notice)  as  granted,  and  will  either  decree  a 
legal  grant  or  restrain  a  disturbance  by  injunction  (n). 

In  Difkc  of  Bcvons/nre  v.  Eg/in  (o)  the  defendant  verbally  con-  />„/,^  f,/ 
sented  to  the  plaintiff's  making  a  watercourse  through  his  land  on  J^fonshiu  v. 
being  paid  a  reasonable  compensation.  The  watercourse  was  made, 
but  no  grant  was  executed  and  no  sum  arranged.  After  nine  years' 
user  the  defendant  stopped  it  up  ;  he  was  restrained  by  decree  from 
so  doing,  and  it  was  referred  to  the  Master  to  settle  a  proper  com- 
pensation. The  defence  of  the  Statute  of  Frauds  was  answered  by 
the  part  performance. 

In  Moreland  v.  Puchnrdson  (p)  the  plaintiffs  had  purchased  from  .Vorehmdv. 
the  trustees  of   a  chapel   graves   in   a   burying-ground   attached  ^^ "'''"'''''">" • 
to   the    chapel,  and   received   receipts   for  their  purchase  money 
stating  that  the  gra-ses  were  sold  in  perpetuity.      The  Master  of 
the  Rolls  held  that  they  were  entitled  to  have  their  family  vault.-', 
and  the  spot  on  which  they  were  situate,  kept  undefaced  and  unob- 


(/)  Smart  v.  Jones  (1864),   33  L.  J.,  for  lease)  ;    Jones  v.    Watts   (1S90),   43 

N.  S.,  C.  P.  154  ;  of.    JJuke  of  Somerset  Ch.  Div.  574  (as  to  title  on  agreement 

V.  Fo(j ivel I {IS2^),  5  B.  &  C.  875  ;  29  R.  R.  for  lease  of  easement) ;  Lowe  v.  Adams, 

419;'  R'Triso:t  v.  Smith,   [1897]  2  Q.  B.  [1901]  2  Ch.  5ys  (right  to  shoot)  ;  M";/ 

445.  V.  Belleville,  [1905]    2   Ch.  (i05  (convey- 

(w)  Cornish  \.  Stubbs  (1870),  L.   R.   5  ance  not  executed) ;  and  sec,  as  to  notice, 

0.    P.    335  :    Mellor   v.  Watkins    (1874),  Jlcrveij   v.   Smith  (1855),   1   K.  &  J.  at 

L.  R.   9    Q.  B.    400;   Aldin  v.  Latimer  p.  394,  and  Frinsep  v.  JSelffravi'i  Estnlf, 

Clark,  Mtiirhead  ^-  Co.,  [1894]  2  Ch.  437  ;  Ltd.,  W.  N.  (1896),  p.  39  ";   and  on  the 

Wihon  V.  Taoencr,  [1901]  1  Ch.  578  :  cf.  whole  paragraph   in   the  te.Tt,   Cooke  v. 

Lowe  V.Adams,  [1901]  2  Ch.  598.     Dist.  Chilcott  (1876),  L.  R.  3  C.  D.  694. 

Lemmon  \.  U'tbh,  [18951  A.  C.  1.  ,  \   ,,q-,\    ■, .  t)„„,.    ,-,-jn .  o-)  T?   p   om 

/  \  T7        ■  >  T\T     ■         ,  o     T^     1,1    -CI  (o)  (18ol),  14  Beav.  .)30    92K.  It.  .'01. 

(w)  Francis'  Maxims,  13  ;  Fonbl.  Eq.  \  i  \        j^ 

B.  1,  c.  6,  s.  9.     Cf.  Walsh  v.  Lonsdale  {p)  (1856),  22  Beav.  69C  ;   26  L.  J., 

(1882),  L.  R.  21  Ch.  Div.  9  (agreement  Ch.  690. 


Coulu- 


64  ACQUISITION  or  EASEMENTS. 

Moreland  v.     [Hteratod,  and  enjoined  succeeding  trustees  from  removing,  defacing, 
JUcharihon.    Q\^Yd^^.^^:^^„  q^.  injuring  the  graves  and  monuments  belonging  to 
the  plaintiffs.     The  right  of  burial  was  treated  as  an  easement. 
.Vr.iA^Hw  V.  In  JIcManits  v.    Coohr  (7)    the   i)laintiff   and   defendant,  being 

owners  of  adjoining  houses,  had  entered  into  a  verbal  agreement, 
under  which  a  party-wall  was  to  be  pulled  down  and  rebuilt  at  their 
joint  expense,  and  each  party  was  to  be  at  liberty  to  make  a  lean- 
to  skylight  resting  on  the  new  party-wall  and  running  up  to  the  sill 
of  the  first-lioor  window  of  his  own  building.  The  defendant 
having  shaped  his  skylight  so  as  to  show  above  the  wall  and 
obstruct  some  of  the  light  coming  to  the  plaintiff's  skylight, 
Kay,  J.,  granted  an  injunction,  holding  that  the  agreement  was  for 
an  easement  of  light,  and  that  the  defence  of  the  Statute  of  Frauds 
(if  good)  was  answered  by  the  plaintiff's  part  performance. 
jfasihwsy.  In  Hcutinrjs  (Lord)   v.  Korf/i  Eastern  Hail.    Co.  {r),  where  the 

iau'cl"'"'"  ^^"^er  in  fee  of  land,  by  an  agreement  under  seal  agreed  to  grant 
by  lease,  in  the  form  set  out  verbatim  in  the  agreement,  a  way- 
leave  over  bis  land,  with  the  right  to  make  and  use  certain  rail- 
ways thereon,  and  the  form  of  lease  embodied  in  the  agreement 
reserved  to  the  grantor,  his  heirs  and  assigns,  a  periodical  pay- 
ment on  coal,  &c.,  can-ied  o^er  certain  railways  (including  railways 
not  running  over  land  of  the  grantor),  and  gave  to  the  grantor, 
his  heirs  and  assigns,  powers  of  distress  and  entry  for  non-payment 
of  rent,  and  contained  a  covenant  by  the  grantee  with  the  grantor, 
his  heirs  and  assigns,  to  pay  the  rent  to  him,  his  heirs  and  assigns, 
it  was  held  that  the  interest  of  the  grantee  under  the  agreement 
(no  formal  lease  having  been  executed  but  the  grantee  having 
entered  and  constructed  the  railways)  was  not  a  mere  licence,  but 
an  incorporeal  hereditament,  capable  of  being  inherited  or  assigned, 
and  that  the  rent,  whether  for  coal  carried  over  tlie  original 
grantor's  land  or  not,  must  be  regarded  as  payable  in  respect  of 
the  land  leased,  and  was  consequently  payable,  after  the  death  of 
the  original  grantor,  to  his  successor  in  title,  as  the  owner  of  the 
reversion  within  -V-i  Henry  YIII.,  c.  '34,  s.  1,  and  not  to  the  legal 
personal  representatives  of  the  original  owner,  there  being  sufficient 
privity  of  estate  between  the  owners  of  the  land  over  which  the 
way-leave  was  granted,  and  the  grantee,  to  enable  such  owners 
to  sue  the  grantee  on  the  covenant  for  payment. 


(q)  (1887),  L.  R.  Sr?  Ch.  D.  681.  G.5G  ;  affd.  sub  nom.  Xorth-Kastern  Rail- 

(r)  [1898]  2  Ch.  074;    [1899]  1    Ch.       «•«;/ v.  7Mv<iw'/.»  (/-mv/),  [1900]  A.  C.  260. 


nv  KxriiKSS  agreemi:ni.  ^5 

[In  Maijy.  Belknllris),  two  adjoining  farms,   called  "White  .1/.,./ v. 
Lodge"  and  "  Coxliill,"  had  for  many  years  prior  to   1!)()-J  heen  ^^''''''"'■ 
owned  by  the  same  person,  and  while  thus  united  in  title,  the 
tenants   of   Coxhill   had,  by  leave  (either  asked  or  not),  used  a 
way  over  White  Lodge.     In  1902  White  Lodge  was  soM  under 
an  agreement  embodying   particulars   of   sale   under   wliich   the 
property  had  shortly  before   been  offered   at   auction,  in   which 
appeared,  at  the  foot  of   the  description  of   White   Lodge,  the 
following  words,  "  There  is  also  reserved  to  the  vendor,  his  heirs 
and  assigns,  the  owners  and  occupiers  for  the  time  being  of  lots  24 
and  23"  (lot  24  being  Coxhill),  "and  their  servants  and  others 
authorized  by  them,  all  rights  of  way  hitherto  exercised  by  them 
in  respect  of  such  lots  over  any  portion  of  this  lot  27  "  (White 
Lodge).     The  conveyance  of  White  Lodge  to  the  pm'cliaser  con- 
tained a  reservation  to  the  vendor,  his  heirs  and  assigns,  &q.,  of  all 
rights  of  way  theretofore   exercised  in   respect   of   Coxhill   and 
another  farm  over  any  portion  of  White   Lodge.     This  convey- 
ance was  executed  by  the  vendor,  but  not  by  the  purchaser.     In 
an  action  by  the  vendor  against  an  assign  of  the  purchaser,  it  was 
held  by  Buckley,  J.,  that  the  purchaser  was  bound  in  equity  by 
the  reservation,  that  the  Statute  of  Frauds  did  not  apply,  and  that 
the  assign  of  the  purchaser  necessarily  had  notice  of  the  reserva- 
tion, and  was  bound   thereby,  and  an   injunction   was  granted 
restraining  the  defendant  from  interfering  with  the  right  of  way. 

(c.)  As  to  the  effect  of  Acquiescence. 

There  is  now  a  large  number  of  cases  in  which  an  agreement  to  Constructive 
grant  an  easement  or  some  other  right  has  been  inferred — or,  more  ° 
correctly,  has  been  imputed  to  the  person  who  is  in  a  position  to 
make  the  grant,  on  account  of  some  action  or  inaction  on  his  part. 
These  cases  rest  on  the  equitable  doctrine  of  acquiescence  ;  but  they 
may  be  referred  to,  for  the  jDurpose  of  classification,  as  imputed  or 
constructive  grants. 

The  rule  has  been  variously  stated  by  the  judges  as  follows  : —  Statomcntu 
"  This  Court  will  not  permit  a  man  knowiuglj',  though   but  ^j,J^^^.^ '^' 
passively,   to   encourage   another   to    lay   out    money  under    an  .s>,o-,.,,-. 
erroneous  0]3inion  of  title  ;  and  the  circumstance  of  looking  on  is 
in  many  cases  as  strong  as  using  terms  of  encouragement  (^)." 

is)  [1905]  2  Ch.  605 ;  cf.  Radeliffe  v.  [t)  Lord  Eldon,  in  Lonn  v.  Spunitr 

Hayes,  [1901]  1  Ir.  R.  101,  (1802),  7  Ves.  at  p.  '-'35  :  6  R.  R.   ir.». 

G.  it 
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Jones  V.  Royal 
Canal  Co. 


Williains  v. 
Earl  of  Jtttei/. 


Duke  of 
Beaufort  t. 
Patrick. 


Hamidcn  v. 
Jjyson. 


[**  To  have  a  work  erected  at  great  expense,  whether  private  or 
public,  removed  by  tliis  Court  as  a  nuisance,  the  person  com- 
plainiug  should  have  given  notice  not  to  proceed,  otherwise  the 
Court  will  leave  the  complainant  to  law  {u)." 

"  A  party,  having  an  equity,  loses  that  equity,  as  against 
another  person,  by  permitting  him  to  go  on  dealing  with  property 
in  ignorance  of  such  equity  (r)." 

"  He  who  stands  by  and  encourages  an  act  cannot  afterwards 
complain  of  it,  or  interfere  with  the  enjoyment  of  that  which  he 
has  permitted  to  be  done  (^)." 

"  If  a  stranger  begins  to  build  on  my  land,  supposing  it  to  be  his 
own,  and  I,  perceiving  his  mistake,  abstain  from  setting  him  right, 
and  leave  him  to  persevere  in  his  error,  a  court  of  equity  will  not 
allow  me  afterwards  to  assert  my  title  to  the  land  on  which  he  had 
expended  money  on  the  supposition  tliat  the  land  was  his  own.  It 
considers  that,  when  I  saw  the  mistake  into  which  he  had  fallen, 
it  was  my  duty  to  be  active  and  to  state  my  adverse  title  ;  and  that 
it  would  be  dishonest  in  me  to  remain  wilfully  passive  on  such  an 
occasion,  in  order  afterwards  to  profit  by  the  mistake  which  I  might 
have  prevented, 

"  But  it  will  be  observed  that,  to  raise  such  an  equity,  two  things 
are  required  :  first,  that  the  person  expending  the  money  supposes 
himself  to  be  building  on  his  own  land ;  and,  secondly,  that  the 
real  owner  at  the  time  of  the  expenditure  knows  that  the  land 
belongs  to  him,  and  not  to  the  person  expending  the  money  in  the 
belief  that  lie  is  tlie  owner.  For  if  a  stranger  builds  on  my  land 
knowing  it  to  be  mine,  there  is  no  principle  of  equity,  which  would 
prevent  my  claiming  the  land  with  the  benefit  of  all  the  expendi- 
ture made  on  it.  There  would  be  nothing  in  my  conduct,  active  or 
passive,  making  it  inequitable  in  me  to  assert  my  legal  rights. 

"  It  follows  as  a  corollary  from  these  rules,  or  perhaps  it 
would  be  more  accurate  to  say  it  forms  part  of  them,  that,  if  my 
tenant  builds  on  land  which  he  holds  under  me,  he  does  not 
thereby,   in   tlie   absence   of    special   circumstances,   acquire   any 


This  statement  was  adopted  by  Lord 
Cranworth,  V.-C,  in  ItochJalc  Canal  Co. 
V.  Kin>)  (1H.51),  2  Sim.  N.  S.  at  p.  88  ; 
8y  R.  R.  211 ;  and  by  Romilly,  M.  R., 
in  Cotching  v.  liasuctt  (18G2),  32  Beav.  at 
p.  111. 

(m)  Per  Lord  Manners,  in  Jones  v. 
Itoyal  Canal  Co.,  2  MoUoy's  Ir.  Ch. 
Rep.  319. 


(v)  Lord  Cottenham,  in  Williams  v. 
Earl  of  Jcrseii  (1841),  1  Craif  &  Ph.  at 
p.  96;  54  R.R.  219. 

(x)  Lord  llomilly,  M.  R.,  in  I)uke  of 
Beaufort  \.  Ea trick  (1S.')3),  17  Beav.  at 
p.  74.  And  so  Lord  Chelmsford,  C,  in 
Sonursctshirc  Canal  v.  Harcoiirt  (1858),  2 
Dc  G.  &  J.  at  p.  608. 


i;y  express  agreement.  r," 

[I'iglit    to    proNoiit    me  from  takiug   possession  of   tlie    land  uiul     luimtdfti  v. 

Luiklings  when  the  tonaucy  luis  determined,     lie  knew  the  extent   -^-"' . 

of  his  interest ;  and  it  was  his  folly  to  expend  money  npon  a  title 
which  he  knew  would  or  might  soon  come  to  an  end  (y)." 

"  If  a  man  under  a  verbal  agreement  with  a  landlord  for  a 
certain  interest  in  land,  or,  what  amounts  to  the  same  thintr, 
under  an  expectation,  created  or  encouraged  by  the  landlord,  that 
he  shall  have  a  certain  interest,  takes  possession  of  such  land  with 
the  consent  of  the  landlord,  and,  upon  the  faith  of  such  promise  or 
expectation,  with  the  knowledge  of  the  landlord  and  without  ob- 
jection by  him,  lays  out  money  upon  the  land,  a  com't  of  equit}- 
will  compel  the  landlord  to  give  effect  to  such  ^iroiuise  or 
expectation  (c)." 

It  is  an  important  question,  what  amount  or  quality  of  en-  Wlmtis 
couragement  or  acquiescence  is  sufficient  to  give  rise  to  the  equity,  '^^l""""-"''"^*"- 
When  the  encouragement  to  expenditure  is  active,  and  is  accom- 
panied either  by  an  actual  representation  of  the  alleged  grantor's 
intention  to  grant  the  right  claimed,  or  by  a  silence  which  may 
lead  to  an  expectation  that  the  right  will  be  granted,  there  is  of 
course  no  doubt  that  the  agreement  to  grant  will  be  imputed  under 
the  rule  {a) .  And,  even  although  there  be  no  active  encourage- 
ment, if  one  lie  quietly  by  and  witness  an  expenditure  which  must 
be  thrown  away  or  greatly  diminished  in  value  except  it  be  supple- 
mented by  the  grant  claimed,  and  if  there  be  to  the  knowledge  of 
the  person  so  lying  by  a  misconception  on  the  part  of  the  building 
owner,  then  the  rule  appears  to  take  effect  (/v).  But  if  such  a 
notice  be  given  to  the  person  incurring  the  expenditm'e,  or  if  he 


[y)  Lord  Cranworth,    in   Ramsdoi  v.  v.  KUx/  (1851),  2  Sim.  N.  S.   78;    16 

Dt/ion  (1866),  L.  R.  1  H.  L.  at  p.  140.  Beav.  630 ;  89  R.  R.  211  (below,  p.  72); 

Cf.  as   to   the   last  point,  Alt.- Gen.  v.  Dukv  of  Beaufort  v.  Patrick   (18.i3),   17 

JUiliol  (1744),  9  Mod.  407,  at  p.  411.  Beav.  60;   Laird  v.  Birkeuhead  Hail.  Cu. 

{£)  Per  Lord  Kingsdown,  in  i?ff;««/w  (1859),  Jop.   500    (below,  p.   73);    Cot- 

V.    Dyson   (1866),    L.    R.  1    H.    L.    at  chiny   v.   Bassett  (1862),    32   Beav.    101 

p.    170  ;    quoted   by  James,   V.-C,  in  (below,  p.  74). 

Bankart  v.  Ttnnant  (1870),  L.  R.  10  Eq.  [b)  FmU  Indio  Co.  v.  Vincent  (1J40),  2 

at  p.   146;   Civil  Service  Musical  Jnstru-  Atk.  S3  (below,  p.  71);  Clarcriiifs  Case, 

merit  Association  v.   JVhiteman  (1899),  SO  per  Lord  Loughborough,  o  Ves.  690;  5 

L.  T.  685;   68  L.  J.  Ch.  484.  R.  R.   146  ;  BotceU  v.   Thomas  (1848),  6 

[a)    Watercourse    Case,    and     Short    v.  Hare,    300j    77    R.   R.    116  ;    Rochdale 

Taiilor  (1710),  2  Eq.  Ca.  Abr.  522,  pi.  3  Canal  Co.  v.  King  (1851),  ubi  sup.  ;  Mold 

(below,  p.   71) ;  Lord   Cawdor  v.  Lewis  v.    Wheatcrofl    (1859),   27    Beav.    510  : 

(1855),  1  T.  &  C.  Exch.  in   Eq.  427  ;  Bavicsv.  Sear  (1869),  L.  R.  7  Eq.  42< 

Jackson  y.   Cator  (1800),  5  Ves.   688;  5  (below,    p.    76);    Bankart    v.     Tenuant 

R.  R.  144  ;   Brydf/cs  v.  Kilhurnc  (1792),  (1870),  L.  R.  10  Eq.  141  (below,  p.  7ji) ; 

cited  ibid.;    Wdiiams  v.  Jutrl  of  Jersey  Crook  v.    Corporation  of  Seaford   (18/1), 

(1841),    1    Craig  &  Phil.  91 ;   54  R.  R.  L.  R.  6  Ch.  551.     See  the  observationa 

219  (below,  p.  72)  ;  Rochdale  Canal  Co.  in  Blanchard  v.  Bridges  (below,  p.  7.»). 


(2) 


68  ACQUISITION  OF  EASEMENTS. 

"VNTiat  is       [possess  sucli  knowledfi:e  as  must  dispel  any  misconception  as  to  the 

'-  intentions  of  the  person  in  whom  the  right  exists,  this  is  sufficient 

to  prevent  the  equity  from  arising  (r) ;  and  it  is  not  necessary  that 
the  notice  should  be  repeated  though  the  expenditure  continues  {d). 
Acquiescence  is  of  course  inoperative  without  knowledge  of  the 
expenditm'c  [e) . 

"It  has  been  said,"  said  Fry,  J.,  in  Willmott  v.  Barber  {/), 
"  tliat  the  acquiescence  which  will  deprive  a  man  of  his  legal  rights 
must  amount  to  fraud,  and  in  ray  view  that  is  an  abbreviated 
statement  of  a  very  true  proposition.  A  man  is  not  to  be  deprived 
of  his  legal  rights  unless  he  has  acted  in  such  a  way  as  would  make 
it  fraudulent  for  him  to  set  up  those  rights.  What,  tlien,  are  the 
elements  or  requisites  necessary  to  constitute  fraud  of  that  descrip- 
tion ?  In  the  first  place,  the  plaintiff  must  have  made  a  mistake 
as  to  his  legal  rights.  Secondly,  the  plaintiff  must  have  expended 
some  money  or  must  have  done  some  act  (not  necessarily  upon  the 
defendant's  land)  on  the  faith  of  his  mistaken  belief.  Thirdly,  the 
defendant,  the  possessor  of  the  legal  right,  must  know  of  the  exis- 
tence of  his  own  right  which  is  inconsistent  with  the  right  claimed 
by  the  plaintiff.  If  he  does  not'  know  of  it,  he  is  in  the  same  posi- 
tion as  the  plaintiff,  and  the  doctrine  of  acquiescence  is  founded 
upon  conduct  with  a  knowledge  of  your  own  legal  rights. 
Fourthly,  the  defendant,  the  possessor  of  the  legal  right,  must  know 
of  the  plaintiff's  mistaken  belief  of  his  rights.  If  he  does  not, 
tliere  is  nothing  which  calls  upon  him  to  assert  Ids  own  rights. 
Lastly,  the  defendant,  the  possessor  of  the  legal  right,  must  have 
encouraged  the  plaintiff  in  his  expenditure  of  money  or  in  other 
acts  wliich  he  has  done,  either  directly  or  by  abstaining  from 
asserting  his  legal  right.  "Where  all  these  elements  exist,  there  is 
fraud  of  such  a  nature  as  will  entitle  the  Court  to  restrain  the  i:)os- 
sessor  of  the  legal  riglit  from  exercising  it;  but,  in  my  judgment, 
nothing  short  of  tliis  will  do." 

(c)  Hast  India  Co.  v.    Vincnit  (1740),  Haines  v.  Tnyhr  (1847),  2  Thill.  209  ;  78 

ubi  8up.,  per  Lord  Hardwicke ;  Latin  v.  R.  R.  71. 

Spurrier  (1802),    7   V.'.s.   2151;    G  R.    R.  u-.  blaster  of  Clare   Hall  v.    Ifardii.g 

119 ;  ninug  V.  Artmtagr  (1806),  12  Ves.  (1348),  6  Hare,  273  ;  77  R.  R.  115. 

78,    8.5;    8    R.    R.    295;   Durlinm    and  ^    ,  ,    '  '  .      -.„„.,,      ,. 

Sunderland  Rail.    v.    U'awn    (1840),    3  {e)  Dann  v.  Spurrur  {1802),  nhi  Bup. 

Beav.    ll'j;    .52  R.  R.   56;  liainsdcn  v.  (/)  (1880),  L.  R.  15  Ch.  D.  at  p.  105; 

Di/son   (18G6),  L.  R.  1   H.  L.   129.     Cf.  repeated   by   the    same    judtre    in    the 

Kennc'i  v.   JJroimv,   3    Ridg.    4r.L>,   .518;  Court  of  Appeal.  A'wW/v.  //w^/.s- (1883), 

Aft. -Gen.  v.  miliol    1744),  'J  Mad.  407,  L.   R.  25   Ch.  Uiv.   at  p.   .58.5,  and  see 

411.     The  case  of  Jiinninyham  Canal  Co.  Civil  Serrice  JIu.sieal  Instruuitnt  Ax-'^ocia- 

V.  X/o//rf(1812),  18  Ves.  515;   11  R.  R.  tion  v.  Whitcman  (1899),  80  L.  T.  685; 

245,  stands  on  a  peculiar  footing;  see  68  L.  J.  Ch.  484. 


BY  EXPRESS  AGllEEMENT. 


(HI 


[A  company  acquiescing  in  expenditure  is  as  mucli  bound  by  Company. 
the    rule  as  an    individual  {(j)  ;    and,  altliougli    an    infant    incurs 
no  obligation  by  lying  by  during  his  minority  (//),  yet,  if  ho  con-  lufaut. 
tinue  after  attaining  his  full  age  to  permit  exponditiu-o  to  bo 
incurred  or  rights  to  be  lost,  the  equity  will  attach  (/) ,     A  rever- 
sioner is  as  much  bound  by  his  own  acquiescence  as  he  would  be  if  licversioner. 
ho  were  in  possession  (/.•). 

With  respect  to  the  manner  in  which  the  principle  will  be  en- 
forced, Romilly,  M.  R.,  in  tho  case  of  Bankart  v.  llounhton  (/),  Rule  how 
,.,.";.       1     ,  ...  .    .  .  ,      enforcfd. 

made  a  distinction  between  a  person  resisting  an  injunction  on  the 

ground  of  the  acquiescence  of  the  person  askiog  for  it,  and  one 
taking  active  steps  to  restrain  on  this  ground  an  action  at  law. 
But  it  seems  to  be  clear  that,  since  the  passing  of  the  Judicature 
Acts,  no  such  distinction  exists  ;  and  the  principle  has  been  applied, 
not  only  as  a  bar  to  an  injunction  (iti)  or  action  at  law  (»),  but  as 
a  ground  for  restraining  on  act  inconsistent  with  the  right 
claimed  (o).  Whether  a  legal  grant  would  in  any  case  be  decreed, 
is  more  doubtful  {p). 

The  constructive  grant  is  of  course  merely  an  equitable  right,  Assign  of 
and  would  not  bind  an  assignee  of  the  grantor  for  value  without  acnuicscinir 
notice.     But,  in  practice,  the  structure  or  other  work  in  respect  of 
which  the  grant  is  claimed,  would  often  be  of  such  a  kind  that  no 
person  could  take  the  property  without  being  put  on  inquiry  as  to 


{[/)  Rochdale  Canal  Co.  v.  King  (1851), 
uhi  sup. ;  Laird  v.  Birkenhead  Rail.  Co. 
(1859),  Joh.  500  (below,  p.  73)  ;  Crook 
V.  Corporation  of  Seaford  (1871),  L.  E,.  6 
Ch.  551. 

[h)  Per  Lord  Cottenham,  in  Duke  of 
Leeds  V.  FMrl  of  Amherst  (1846),  2  Phill. 
at  p.  123  ;  78  R.  R.  47. 

(i)  Somerset  Coal  Canal  Co.  v.  Ilur- 
court  (1857),  24  Beav.  571  ;  2  De  G-.  & 
J.  596. 

_(/.-)  Duke  of  Beaufort  v.  Fatrick  (1853), 
17  Beav.  60.  Cf.  as  to  a  mortgagee, 
Mold  T.  Wheuleroft  (1859),  27  Beav.  510. 

(0  (1859),  27  Beav.  425  (below,  p.  73). 

{m)  Brydijes  v.  Kilburne  (1792),  cited 
5  Ve.s.  689  ;'  5  R.  R.  146  ;  Rochdale  Canal 
Co.  V.  King  (1851),  2  Sim.  N.  S.  73  ;  16 
Beav.  630  ;  89  R.  R.  211  (below,  p.  72). 

(«)  Watercourse  Case,  2  Eq.  Cas.  Abr. 
522  (below,  p.  71)  ;  Stiles  v.  Cowper 
(1748),  3  Atk.  692  ;  Williams  v.  Earl  of 
Jersey  {\M\),  1  Craig  &  Ph.  91  (below, 
p.  72) ;  64  R.  R.  219  ;  Powell  \.  Thomas 
(1848),   6  Hare,   300;    77   R.   R.   116: 


Duke  of  Beaufort  v.  Fatrick  (1853),  17 
Beav.  60 ;  Somerset  Coal  Canal  Co.  v. 
Harcourt  (1857),  24  Beav.  571 ;  2  De  G. 
&  J.  598  ;  Davies  v.  Scar  (1869),  L.  R.  7 
Eq.  427. 

(o)  East  India  Co.  v.  Vincent  (1740),  2 
Atk.  83  (below,  p.  71) :  Jackson  v.  Cator 
(1800),  5  Ves.  688  ;  5  E.  R.  144  ;  Laird 
X.  Birkenhead  Rail.  Co.  (1859).  Joh.  500 
(below,  p.  73) ;  Cotehimj  v.  Bassctt  (1862). 
32  Beav.  101  (below,  p.  74)  ;  Civil 
Service  Musical  Instrument  Association  v. 
Whiteman  (1899),  80  L.  T.  685;  68 
L.  J.  Ch.  484. 

( jj)  See  and  consider  Stiles  v.  Cowper 
(1748),  3  Atk.  692;  Claierimfs  Case,  h 
Ves.  690  ;  5  R.  R.  146 ;  Ilardcastle  v. 
Shafto  (1793),  1  Anstr.  184  :  Duke  of 
Beaufort  v.  Fatrick  (1853),  ubi  sup.  ; 
Somerset  Coal  Canal  Co.  v.  Harcourt 
(1857),  ubi  sup.  ;  Laird  v.  Birkenhead 
Rail.  Co.  (1859),  Joh.  500  (below,  p.  7_3) ; 
Crook  V.  Corporation  of  Seaford  (1871), 
L.  R.  6  Ch.  551.  In  some  of  these 
cases  there  was  a  pre-existincr  parol 
aareoment. 
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ACQUISITION  OF  EASEMENTS. 


Grant  limited 
by  the 
necessity. 


Cases  not 
relating-  to 
easements'. 

Cases  relatinf 
to  easements. 


[the  gi'aiitee's  rights,  and  tlius  having  actual  or  constructive  notice 
of  tlie  equity  (q). 

The  extent  of  the  constructive  grant  is,  Ly  virtue  of  the  prin- 
ciple on  which  the  rule  is  founded,  limited  by  the  obvious  and 
plain  consequences  of  the  act  acquiesced  in.  *'  For  instance,  if  a 
neighbour  permit  me  to  open  a  window  overlooking  his  close,  he 
knows  the  exact  consequence  of  that  permission,  namely,  that  he 
is  liable  for  ever  after  to  be  overlooked,  and  that  he  cannot  after- 
wards so  build  on  his  close  as  to  obscure  that  window ;  this  is  the 
extent  of  the  injury  which  can  be  produced,  and  he  cannot  say 

that  he  did  not  foresee  it But,  if  a  copyholder  allow  the 

lord  of  the  manor  to  A\ork  the  coals  under  the  close  of  the  cop}'- 
liold  by  olfset  out  of  the  adjoining  land,  does  it  therefore  follow 
that,  if  the  lord,  in  winning  the  coal,  works  so  near  the  surface  as 
to  destroy  the  farm  buildings  of  the  copyholder,  he  is  to  have  no 
remedy  at  law  for  the  injury  so  done  to  him  'f  .  .  .  .  Certainly 
not.  But,  in  truth,  all  such  illustrations  present  a  weaker  case 
than  that  before  the  ( 'ourt ;  and  the  strongest  illustration  of  the 
distinction  to  be  taken  in  such  cases  appears  to  me  to  be  the  ease 
of  works  erected,  which  at  first  seem  to  be  and  are  innocuous,  and 
which  afterwards,  by  addition,  become  seriously  injurious  to  the 
proprietors  of  the  neighbouring  lands"  (r). 

Many  of  the  cases  which  illustrate  this  principle  refer  to  claims 
for  a  lease  («)  or  for  a  sale  {()  of  the  fee  simple  estate  in  land,  and 
are  not  strictly  relevant  to  the  subject  of  this  treatise.  But  tlie 
following  cases  bear  directly  or  indirectly  on  the  ac(]^uisition  of 
easements  or  of  rights  of  a  similar  nature  (it). 


{>/)  See  and  consider  Duke  of  Jicdiifort 
V.  I'atruk  (1853),  17  Beav.  60  ;  Jlotdv. 
iriuatcrofl  (18;)!)),  27  Beav.  olO  ;  lian- 
hart  V.  Houghton  (1859),  ibid.  425; 
Allen  \.  Urck'ham  (1879),  L.  R.  11  Ch. 
Div.  790. 

(;)  I'cr  Ilomilly,  M.  R.,  in  Bankdrt  v. 
Hoiuihton  1859),  27  Beav.  425,  433. 
Cf.  llvrlinale  Cuinil  Co.  v.  Kinf/  (1851), 
per  Lord  Cranworth,  2  Sim.  N.  S.  at 
p.  90;  89  R.  R.  211;  Tippuiq  v. 
SI.  HrUun  Smelling  Co.  (1865),  L.  "R.  1 
CL.  60;  and  Bank  flit  V.  Tcnnaut  (1870), 
L.  R.  10  Eq.  141  (below,  p.  76). 

(a)  r.dlin  V.  Jialtahj  (1087),  2  Lev.  152; 
Jlutiing  V.  K,i-/,-s  (1711),  (lilb.  Eq.  Rep. 
85;  j/ardaiitk-  v.  S/uifto  (1793),  1  Anstr. 
184;  Stilen  V.  Coujjcr  (1748),  3  Atk. 
692;  Bonn  v.  Spurrier  (1802),  7  Vcs. 
231  ;   6  R.  R.    119:    /'illli^g  v.  Armitagv 


(1806),  12  Ves.  78  ;  8  R.  R.  295  ;  Dur- 
hnin  and  Sunderland  Hail.  v.  Jl'aun 
(1840),  3  Beav.  119;  52  R.  R.  56; 
Master  of  Clare  I  fall  v.  Harding  (1848),  6 
Hare,  273;  77  R.  R.  115;  Itamndtu  \. 
Dgmn  (1866),  L.  R.  1  H.  L.  129;  Crouk 
V.  Corporal ioii  of  Senford  (1871),  L.  R.  6 
Ch.  551  ;  inilowtt  V.  Marlrr  (1880). 
L.  R.  15  Ch.  I).  90.  See  also,  as  lo 
(piestions  between  landlord  and  tenant, 
Jaekson  v.  Cator  (1800),  5  Ves.  688;  5 
R.  R.  144,  and  Jin/di/es  v.  Kilbiirnc 
(1792)  there  cited  ;  5  11.  R.  140. 

[t)  Fuu-ell  V.  TJioiiws  (1848),  0  Hare, 
300  ;  77  R.  R.  116  ;  iJukc  of  Beaufort  v. 
Patrick  (ISf'S),  17  Beav.  60;  Somcnet 
Coal  Canal  Co.  v.  llarrourt  (1837),  24 
Beav.  571  ;  2  De  G.  &  J.  590  ;  Moldy. 
II '/leaf croft  (1859),  27  Beav.  510. 

(m)  Sec    also    Jinke   of   Deionnhire   v. 
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ureoiiiie 


F.titt  Indin  Co. 


[In  tlie  lFafercoiir.se  Case  {.r),  A.  diverted  a  watercourse,  wldcli  TTuu 
put  B.  to  great  expense  in  laying-  of  soughs,  &c.,  and  the  diver-  '""'• 
sion  being  a  nuisance  to  B.,  he  brought  an  action  ;  but  an  in- 
junction was  decreed  (//),  it  being  proved  tliat  B.  did  see  thr;  work 
wlien  it  was  carrying  on,  and  connived  at  it,  without  sliowing 
the  least  disagreement,  but  rather  the  contrary.  A  case  of  S/it/rf  v. 
T(i//lor,  before  Lord  Sonaers,  was  cited,  where  Taylor,  in  building 
liis  house,  laid  his  foundations  on  Sliort's  land,  he  standing  by  and 
encouraging  him,  and  an  injunction  was  granted  against  his 
proceeding  with  an  action  for  the  trespass. 

In  East  India  Co.  v.  Vincent  (c),  it  would  appear  that  tlie  agent 
of  the  company  and  the  defendant,  a  packer,  agreed  that  the  com-  v.  Vinceni. 
pany  should  be  at  liberty  to  build  on  the  defendant's  ground,  or 
with  windows  overlooking  his  ground,  and  that  they  should  employ 
him  during  the  term  of  his  estate  double  to  any  other  packer, 
pro\'ided  he  worked  at  the  same  rate  as  any  other  packer.  As  they 
did  not  employ  him  as  agreed,  he  built  a  wall  to  block  up  their 
light,  and  Lord  Hardwicke  held  that  he  ought  to  have  brought 
his  bill  to  establish  the  agreement,  and  decreed  that  the  wall  should 
be  pulled  down  and  that  the  company  should  perform  the  agree- 
ment to  employ.  "  There  are  several  instances  where  a  man  has 
suffered  another  to  go  on  with  building  upon  his  ground,  and  not 
set  up  a  right  till  afterwards,  when  he  was  all  the  time  conusant  of 
his  right,  and  the  person  building  had  no  notice  of  the  other's  right, 
in  which  the  Court  would  oblige  the  owner  of  the  ground  to  permit 
the  person  building  to  enjoy  it  quietly  and  without  disturbance. 
But  these  cases  have  never  been  extended  so  far  as  where  parties 
have  treated  upon  an  agreement  for  building,  and  the  owner  has 
not  come  to  an  absolute  agreement;  then,  if  persons  will  build 
notwithstanding,  they  must  take  the  consequence,  as  this  is  not 
such  an  acquiescence  on  the  part  of  the  owner  as  will  prevent  him 
from  insisting  on  his  right." 

CJaverinxfs  Case  was  cited  by  Lord  Loughborough  in  Jackson  y.  nmeritig'i 
Cator  {a).     He  says  :  "There  was  a  case  (I  do  not  know  whether 
it  came  to  a  decree)  against  Mr.  George  Clavering,  in  Avhich  some 
person  was  carrying  on  a  project  of  a  colliery,  and  hud  sunk  a  sliaft 


Cnsf. 


Fr/lin  (1851),   14  Beav.  530  ;    92  R.  R.  (-)  (1740),  2  Atk.  83. 

201-  (a)  (1800),  5  Ves.  690  ;  o  R.  R.   HI; 

(.<■)  (1709),  2Eq.  Cas.  Abr.  522,  pi.  3.  .}  >  \       J'          ,.„      .      .,     ,     .  ^. 

)  {   ,        '       ■   \   .1            ^-                 e  Cited  bv  James,  V.-C,   lu   Uankait  \. 

ill)  I.e.,   against   the   coiitinuance  or  '^'^^^^  "j   uc^lxx^^,     ^       , 

the  action  at  law  by  B.  Teiinaiit,  below,  p.  76. 
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ciaieritu/s  [at  a  considerable  expense.  Wx.  Clavering  saw  the  thing  going  on, 
^'"^-  and  in  the  execution  of  tliat  plan  it  was  very  clear  the  colliery  was 
not  worth  a  farthing  without  a  road  over  his  ground  ;  and,  when 
the  work  was  begun,  he  said  he  would  not  give  the  road.  The  end 
of  it  was  that  he  was  made  sensible — I  do  not  know  whether  by  a 
decree  or  not — that  he  was  to  give  the  road  at  a  fair  value." 
w.uiams  V.  WiUkuDfiY.  Eavl  of  Jo'sctj  {h)  was  a  suit  to  restrain  the  defendant 

oj  ettei/.  £j.Qjj^  suing  at  law  for  a  nuisance  caused  by  coj)per  works  erected  by 
the  plaintiff  at  a  great  expense ;  and  it  was  alleged  that,  during 
the  progress  of  the  works,  the  defendant  was  well  aware  that  they 
were  being  erected  and  were  for  the  smelting  of  copper ;  that, 
nevertheless,  he  allowed  tlie  ]ilaintifi  to  proceed  and  expend  large 
sums  of  money  thereon,  and  in  completing  and  finishing  the  same 
with  the  requisite  machinery  and  plant,  without  making  any  objec- 
tion, and  that  lie  acquiesced  in  and  encouraged  the  erection  and 
expenditm-e.  A  demurrer  to  tlie  bill  was  overruled. 
Ito-hdaie  In  HocJiddh'  Canal  Co.  v.  K'nuj  (e),  there  was  a  motion  to  restrain 

y-Kimj.  ^lie  defendants,  millowners,  from  drawing  water  from  the  canal  for 

any  purpose  other  than  for  condensing  steam  (which  was  allowed 
by  the  Canal  Act).  The  defendants,  by  their  answer,  stated  that, 
when  their  mill  was  erected,  notice  was  given  to  the  company  of 
the  intention  to  make  a  communication  with  the  canal,  not  only  for 
the  purpose  of  condensing  steam,  but  for  other  pm-poses  ;  tliat  the 
company  superintended  the  laying  of  the  pipes,  and  were  aware  of 
the  uses  to  which  they  were  to  be  applied,  and  made  no  objection, 
though  they  M'ere  cognizant  of  the  great  expense  incurred.  Lord 
Cranworth,  Y.-C,  said  :  "  If  this  be  true,  the  plaintiffs  can  liave  no 
relief  in  this  Court.  Such  conduct,  even  if  it  be  not  sufficient  to 
sustain  a  plea  of  leave  and  licence  in  bar  to  an  action,  certainly 
incapacitated  the  plaintiffs  from  obtaining  any  assistance  in  a  court 
of  equity.  It  is  not  necessary  to  go  further,  and  say  wliether  it 
Avould  not  entitle  the  defendants  to  restrain  them  from  proceeding 
at  law,  according  to  what  is  stated  by  Lord  Eldon  in  liarrett  v. 
Blafjrave  {d).  I  entirely  assent  to  the  argument,  very  ably  urged 
b}'  Mr.  Baily,  that  mere  acquiescence  (if  by  acquiescence  is  meant 
tlie  abstaining  from  legal  proceedings)  is  unimportant.  AVhero 
one    party  invades  the  right  of   another,  that  other   does  not  in 


{b)  (1841),  1  Cr.  k  Ph.  91  ;  r>i  R.  R.  (c)  (1851),  2  Sim.  N.  S.  78;  89  R.  R. 

219.  211. 

(rf)  (1801),  0  Vcs.  105. 
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[general  deprive  himself  of  the  right  of    seekiiif]^  redress  merely       /' 
because  lie  remains  passive,  unless,   indeed,  ho  continues  inactive      '"\,„., 

so  long  as  to  bring  the  case  within  the  purview  of  tlie  Statute  of  ~~ 

Limitations.  If,  therefore,  from  18'')0  to  1847,  when  the  disputes 
began,  the  plaintiffs  might  have  asserted  th(>  legal  right  on  whicli 
they  now  insist,  their  not  having  done  so  during  lliat  period 
would  not  preclude  them.  But  the  evid(>nce  of  long-continued 
use  of  the  water  for  all  purposes  by  the  adjacent  mill-owners  may 
be  very  important  as  tending  to  satisfy  this  Court  that,  wlien  the 
mill  of  tlie  defendants  was  erected,  the  plaintiffs  must  luive  known 
that  King,  who  was  building  it,  was  laying  out  his  money  in  tlio 
expectation  that  he  would  have  the  same  privilege  of  using  the 
water  as  was  enjoyed  by  all  his  neighbours." 

Subsequently,  Sir  John  Eomilly,  M.  11.,  refused  a  perpetual 
injunction  on  the  same  grounds,  notwitlistanding  some  fresli 
evidence  directed  to  the  point  that  the  company  had  made 
objection  before  the  erection  of  the  mill  {e). 

In  Lfiinl  v.  Birl-enltcad  Rail.  Co.  (/)  the  plaintiff,  under  a  Lair^i  v. 
treaty  with  the  defendants  for  a  communication  between  his  ship-  jiJ,i'^'co'' 
building  yard  and  their  station,  constructed  a  tunnel  and  laid 
down  rails  at  an  expense  of  £1,200,  and  was  allowed  by  the  com- 
pany to  use  it  for  two  and  a  half  years,  during  which  time  they 
received  from  him  tolls  for  the  use  of  the  way.  Because  they  did 
not  finally  agree  as  to  the  terms,  the  company  gave  him  three 
months'  notice  to  quit,  and  were  about  to  take  up  the  rails ;  but 
they  were  restrained  by  the  Vice-Chancellor,  who  held  that,  not- 
withstanding their  being  a  corporation,  they  were  as  much  bound 
by  their  acquiescence  as  an  individual,  and  were  bound  to  allow 
the  plaintiff  the  use  of  the  way  on  reasonable  terms,  i.e.,  on  the 
terms  which  had  existed  during  the  two  and  a  half  3-ears,  and  for 
a  reasonable  time,  which  he  considered  to  be  for  as  long  as  the 
plaintiff  continued  owner  of  the  yard. 

In  Banhni  v.  Houghton  (g)  the  plaintiff  sought  to  restrain  the  fi,i„knrt  v. 
defendant  from  enforcing  a  judgment  at  law  in  an  action  for  a     ""^  '""• 
nuisance  caused  by  copper  works,  on  the  ground  that  when  lie  took 
his  farm  he  was  aware  of  the  works,  and  his  lessor  had  seen  tliem 
while  in  course  of  erection,  and  took  no  steps  to  prevent  tlieir  erec- 
tion.   The  Master  of  the  EoUs  held  that  this  was  not  an  acquiescence 


(c)  16  Beav.  G30.  (/)  (18o9),  Joh.  oOO. 

ig)  (1859),  27  Beav.  425. 
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lintikart  v.     [wliii'li  conferred  on  tlie  i>l;iiiiii(V  \\w  rigid  to  eauso  noxious  I'llluvia 
L_  anil  vapour  to  issue  from  liis  furnaces  and  be  dcposittnl  on  tlio 


defendant's  lands,  ]Ie also  said:  "It  is  impossible  to  hold  that, 
becaupt^  a  man  lias  aecjuit^seed  in  certain  works  -wliieh  ])rodue»>  little 
or  no  injury,  he  is  ev(>r  afterwards  to  be  debarred  of  remedy  if,  by 
the  iucreaso  of  the  works,  Ik*  sustains  a  serious  injury." 

(Mn;,x.  j,^   Coh'hinq  V.  liam'ttih)  tlio  plaintilfs  were  lessees  of  No.  '.V' 

"Wood  Street,  and  tlie  defendants  owners  of  No.  o^?,  which,  until 
Afiehaelmas,  ISlil,  was  let  to  the  plaintilfs.  The  ]ilaint ill's,  being 
about  to  rtdtuild  No.  ;V2,  agr«>ed  with  the  defendants  tluit  they 
should  eoutinu(>  tcnnuts  of  No.  ''V'\  to  Liuly  I);iv,  ISt)".',  and  rebuild 
the  party-wall.  In  rebuildiuj;',  tliey  altcnnl  Ihe  Avindiws  and  made 
MiMitiou:il  windows,  and  submitted  ihcnr  ])lans  to  tli(>  defendants' 
surveyor,  and  llie  works  wi'n*  extuiiled  iukUm-  tlie  supei'intendenco 
of  tile  defendants'  surveyor,  who  nuule  no  objiH'tion  to  the  plans  or 
as  to  the  mode  in  wliich  the  works  W(M'e  bein<^'  carried  out.  After 
the  plaintilVs  had  conijth'liHl  their  luiilding,  llu>  di  lendanls  gave 
them  notii't>  of  their  intention  to  raise  the  })arfy-wall  in  a  manner 
greatly  to  intei  I'eic  with  the  plaintilfs'  lights.  The  Alaster  of  the 
Ivolls  restrained  them,  and  held  that  tlio  case  eamo  within  the 
principle  of  Ddiin  v.  iSpiirrin;  saying,  *'  If  the  defendant  intended 
to  (d)tain  an  advantage  not  then  possessed  by  him,  and  to  derive 
it  by  reason  of  the  acts  which  the  iilaintifTs  nn'ght  be  induced  to 
]terrorm,  it  was  incumbent  on  liiin  to  exjtlain  this  io  tht>  jilaintiifs 
in  sui^h  a  manner  that  it  could  not  b(>  misnndi^rstood." 

Hiiiiirhaiil  \.  J'/iiiir/idnl  V.  J)n'(/(/('K  (i)  was  a  case  at  law.     Then*  it   appeared 

that  the  predecessor  in  title  of  the  plaintilV  had  (>r(>ct(Ml  a  cottage 
on  his  land,  ha\ing  windows  which  ilerived  light  from  the  ad- 
joining property  of  his  vendor,  and  had  altcu'wards  thrown  the 
windows  forward  and  converted  tliem  into  bow  M'indows.  The 
owner  of  the  adjoining  property  was  often  on  the  spot  during  the 
progress  of  the  works,  and  had  a  general  knowledge  of  their 
natur(\  and  imide  no  objection;  but  it  appeared  that  the  adjoining 
land  had  been  from  time  to  time  advertised  for  sale  in  lots  for 
building,  and  that  the  owner  had  on  two  occasitnis,  in  treating 
with  the  jtlaintill's  j)rod(>cessor  in  title,  specilically  reserved  the 
right  to  build  up  to  the  boundary  of  the  ])laintifl"s  property.  The 
defendant,  having  subsequently  purchased  the  adjoining  property, 
erected  a  wall  which  interfered  with  the  light  coming  to  tlie  bow 

(/i)  (18G2),  :»2  Bciiv.  101.  (.)  (183r»),  4  A.  &  K.  170;  /53  R.  K.  'JOS. 
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I  wIiidowH ;  and  IJiiH  ii(!lioii  wms  Ilici-cCon.  Itron^dil   if)  nstaljlihli  llir-    /"- 
7-i-liilo  ili.MI-lif.  / 

Tlio  Coiirl,  of  K'i'ii^'h  IWmicIi,  on  u  caso  HJiifod,  juid  Imvin;^' 
Miitliorily  Jo  draw  uny  conclusion  wliidi  n,  jury  on^dil  io  Imvo 
drawn,  I'ol'iiHcd  lo  jin-snnK!  a,  }rvtn\i  of  llio  lin|,(  („i  Die  ^rniinid  of 
;i('|MioHccnc(( ;  anil  railcson,  .).,  wlio  delivered  llic  jii.|;^'nicnl  ol' 
II1C  Coiirl,  f;iid:  "Tlic  I'nllcst  knowlcid^-o,  willi  cnlirc  lint  incro 
ac(|uiM,sc(;ncc,  cannoi  Kind  a,  pfii'iy  wlio  IniH  7)';  means  (A'  re>iHfiuic«f. 
Tliern  may  a,p)>eiir  lo  1)0  Kf)nie  liardship  in  lioldin;^  lliat  flie  owner 
()['  a,  (!losi'  w]io  lias  f;food  I)}',  witlioiil,  nol.ico  or  r<'moii.sirance,  wliilc 
iiis  nei;^lil)oiir  lias  ineiirriMl  ^Ti-ai  exjxMiso  in  liiiildin^j  ii]ion  liin 
udioinin;^'  hind,  should  lie  id  lilj(!j'l-y  ])y  Hid)Heqnenl  erections  to 
darken  tla^  windows,  and  so  destroy  tlie  comfort  of  Kiidi  l»iiildiii;.'s. 
Yi'i  there  can  he  no  doidit,  of  his  I'i^^'ht,  i<)  do  so  ut  any  time  hefore 
the  expiration  (A'  iweiit,y  years  from  tJieir  erection:  and  this  with 
{^•()t)d  reason.  I^'or  it.  is  i'.ar  more  jiisl,  and  eon\ciiicnl  1  hat,  tin;  party 
who  KOekn  t,o  add  to  tJie  enjoyment  of  Iu'h  own  land  hy  anythin;^'  in 
th(!  nature  of  a,n  eas(!ment,  upon  his  n(!i;.^hhoiii''s  land  hIiouM  lirst 
seciii'e  the  ri^hi  to  it,  hy  some  iiiianil)Ic;uou8  and  will  nndcfrstood 
l^niwi  of  it,  from  the  owmn-  of  the  land,  wlu)  therehy  knowH  the 
iiatni'o  and  exiont  of  luH  grant,  and  has  a  power  to  withhoM  it  or 
to  grant  it  on  hucIi  t('rrnH  uh  he  may  think  lit  to  imjiose,  than  that 
such,  riglit  should  he  afjquired  gradually,  a,H  it,  were,  and  almost 
without  the  cogiii/a,nc(5  of  the  grant,oj',  in  so  un(;ertain  a  manner  as 
to  ci'eate  infinite  and  pu/zling  ((uestionH  ot'  fact  to  he  decided,  as 
we  dii.ily  see,  l)y  lit  iga,t  ion." 

Tliese  woi'dH  are  (pioted  lu'ie  at  h;ngth  hooauso  of  tlu«ir  lifiaring  K-nmrk- nn 
on  the  jirinciple  of  the  eipiitahle  (h-cisions  on  the  docti'ine  of  con-  y//„/y,i.' 
siructive  gi'aiit.  lint,  it  should  he  noted,  that  th(;y  (ixpros.s  the 
opinion,  not  of  a,  court  of  equity,  hut  of  a  (;ourt  of  law  ;  and  it  is 
(;on(!(Mved  t,hat  tlusy  are  oi)pos(;<l  to  tin;  prineijile  adopted  ]»y  the 
e(jiiital)l(!  c'Hirts,  when;  eniii'e  hut  ninrt!  jicfpiiosceiico,  coupled  with 
hnowledge  on  the  one  side  and  miHconceplion  on  the  other,  in 
Kullioient  to  })iiid  the  ])arty  acrpiioseing  (/•).  Jle  lias  no  meauH  of 
re.siHtanee  ;  ])iit,  he  mny  hy  indice  njmove  the  miHconceiition.  With 
respect  to  th(!  actual  (hjcisifMi,  then;  were  facts  in  the  case  which  to 
Komo  extent  negatived  (he  iiloa  of  niiHconce[)tion  on  tlm  part  of  (ho 
})uililing  owner;   and  it  is  remarkable  also  that  tlio  noquieHcence 


(/;)  Sue  tlio  ciiHoH  <|U'.t<il  ithovc,  p.  07,  Ji«tc  [h). 
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[was  the  acquiescence  not  of  the  defendant  but  of  a  prior  owner, 
and  there  was  no  evidence  of  express  notice  (/). 
Laviesx.  TIk*  case  of  Dav'es  v.  Sear  {/»),  which  is  quoted  below  {»)   as 

^'^"''-  illustrating  the  implied  grant  of   ways  of   necessity,  has  also  a 

bearing  on  the  doctrine  of  constructive  grant  by  acquiescence.  The 
evidence  in  this  case,  so  far  as  it  bore  upon  the  latter  point,  was  to 
the  effect  that  the  defendant,  who  owned  the  soil  of  a  passage 
leading  to  certain  mews  belonging  to  the  plaintiff,  allowed  tliG 
plaintiff  to  block  up  by  building  all  other  access  to  the  mews,  and 
then  obstructed  the  passage.  Lord  Eomilly,  M.  E.,  granted  an 
injunction,  partly  on  the  authority  of  Daiin  v.  Spurrier  (o)  and  the 
other  cases  of  acquiescence.  "  A  man  cannot,"  he  said,  "  stand 
quiet,  and  see  it  (the  adjoining  ground)  gradually  become  covered 
with  houses,  so  that  every  access  or  means  of  communication  with 
the  mews  is  shut  out  except  this  one,  which  he  had  always  known 
was  intended  to  be  used  as  a  means  of  access,  and  then  say  this 
easement  was  not  reserved." 
jianhartv.  In  Bdidarf  V.  Tonun^f  (p),  the  plaintifPs  had  erected  furnaces 

and  smelting  works  upon  the  banks  of  a  canal  belonging  to  the 
predecessor  in  title  of  the  defendant,  and  had  for  some  time  (while 
they  were  customers  of  the  canal-owners)  been  permitted  to  extract 
water  from  the  canal  for  the  use  of  their  works.  They  now  claimed 
a  right  to  the  water  under  the  authority  of  C/avering\s  Case ;  but 
the  claim  was  negatived  by  James,  V.-C,  on  the  ground  that  the 
water  was  not  essential,  nor  anything  like  essential,  to  the  enjoy- 
ment of  the  plaintiffs'  property.  He  added  that  it  was  impossible 
to  suppose  that  the  canal-owners  could  have  intended  to  part  with 
their  absolute  coutrol  over  the  canal,  or  with  their  power  of  letting  the 
water  off  or  keeping  the  canal  idle  ;  and  therefore  lie  did  not  think 
the  ])laintiffs  could  have  acted  upon  the  notionthat  they  whereto  get 
a  binding  agreement  with  respect  to  the  enjoyment  of  the  water.] 


TdDiaitt. 


(I)  See   above,  p.  69.    and    especially  {>^  Page  177. 

Iku  V.  Scckham   (1879),  L.  R.    11    Ch.  ,  .    -jg^.^,    ^  y^^^  2:n  ;  (J  R.  ] 

liv.  790.  \  I  \         1^ 

(m.)  (1869),  L.  R.  7  Eq.  4J7.  i,p)  (1870),  L.  R.  10  Eq.  HI. 
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Sect.  3. — Comtmction  of  the  Iiisfna/iciit. 

Easements  may  be  granted  separately  and  apart  from  any  con-  M.ido  of 
veyanco  of  the  dominant  tenement,  or  they  may  be  iuclud.'d  iu  u  s""""''"??- 
conveyance  of  it. 

But  few  cases  are  to  be  found  iu  tlic  books  of  a  <^raut  of  an 
easement  per  se ;  it  is  obvious,  however,  that,  in  all  instances  of 
this  kind,  the  precise  words  of  the  instrument  itself  must  doterraine 
the  extent  of  the  right  created  (7) . 

A  man  may  have  a  way  [or  other  easement]  by  grant  [at  tlie  Gr.mt  at 
common  law]  ;  as  if  A.  grants  that  B.  shall  have  a  way  through  <^*^"""""  ^*- 
his  close  (>•)  [or  grants  such  a  way  to  B.,  his  heirs  and  assigns  (.s). 

An  easement  could  not,  before  1882,  be  created  by  a  grant  Grant  under 
under  the  Statute  of  Uses;  "for  a  man  cannot  walk  over  ground  *^«^ ||^tatut«  of 
to  the  use  of  a  tliird  person,"  and  "  there  cannot  be  the  use  of  a 
thing  not  in  esse,  as  a  way,  common,  &c.,  newly  created  "  (0-  It 
followed  from  this  that  an  easement  could  not  bo  created  under  a 
power,  or  by  bargain  and  sale,  or  by  way  of  reservation  ;  and  further 
that,  as  a  reservation  of  an  easement  to  the  grantor,  contained  in 
a  conveyance  of  land,  could  only  operate  as  a  re-grant,  such  a 
conveyance  must  be  executed  by  the  grantee  of  the  land  («). 

But  now  the  Conveyancing  and  Law  of  Property  Act,  1881,  Conveyancing 
provides  as  follows  : —  ^^^:,  '****'» 

"  (1.)  A  conveyance  of  freehold  land  to  the  use  that  any  person 
may  have,  for  an  estate  or  interest  not  exceeding  in  duration  the 
estate  conveyed  in  the  land,  any  easement,  right,  liberty  or 
privilege  in,  or  over,  or  with  respect  to  that  land,  or  any  part 
thereof,  shall  operate  to  vest  in  possession  in  that  person  that 
easement,  right,  liberty,  or  privilege,  for  the  estate  or  interest 
expressed  to  be  limited  to  him  ;  and  he,  and  the  persons  deriving 
title  under  him,  shall  have,  use,  and  enjoy  the  same  accordingly. 


((?)  See  lSenh0u.1i!  V.  Christian  (1787),  devolution   of  a   ri.uht  so  granted,  sec 

1   T.  R.  5G0;   1   R.  R.  300;  Mitcalfe  \.  J)ynrvo)-   v.    Tcmiaxt    (1888),    L.    R.    13 

Wcstaway  (1864),    34  L.  J.  C.  P.  113;  A.  C.  279  ;  cf.  ifyw«- v.  J/c/Z^vy,  [18'J7] 

Ardlcij  V.   St.  Fancras  (1.S70),   39   L.  J.  1  Ch.  528. 

?h   V^,\J^fT    \  ^f^'':"''S!^  'f^f-  (t)  Bac.  Abr.  Uses,  F.,  citinp/^^WrA, 

and]     below      Part     IV.    Chap      III.,  ^.      ^,^^^^^.^^  ^    .^^^  ,^^  ^      The  section 

KYtent  and  mode  of  enjoynjeat.  "    ^.^  ^^  ^^^1^^^^  ^^1    ^^  ..estate.^." 

{)•)  Com.  Dig.  Chimin.  D.  (oi.  '^^ 

(«)  S'mhotifie  v.   (Jhnstian  (1787),   1    T.  (w)  Durham  and  Siindcrlatid  Rail.  Co. 

R.   560:    1   R.  R.    300;   cf.    Oerrard  v.  v.   /7  aM-«- (1842),  2  Q.  B.  940,  atp.  967  ; 

Cooke,  2  N.  R.  102,  2nd  ed.  109  ;  llohn-i  .57  R.  R.  St2.     But  see  May  v.  BellrnHr, 

V.  Seller  (1697),  3  Lev.  305  ;  aa  to  the  [1905]  2  Ch.  605. 
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CoTivejaD(ing       ["  ('2.)  This  sectiou  applies  only  to  conveyances  made  after  the 
\'.6-2.  '     commencement  of  this  Act"  (.r). 

It  is  conceived  that  this  section  is  intended  to  alter  the  mode  of 
conveyance  only,  and  does  not  authorize  the  creation  of  easements 
of  a  novel  kind,  such  as  easements  in  gross  or  not  connected  Avith 
tlie  enjoyment  of  a  tenement.  By  virtue  of  this  section,  an  ease- 
ment may  now  he  reserved,  or  may  he  granted  under  a  power. 
Construction  It  is  not  within  the  scope  of  this  work  to  discuss  the  rules 
■^  '  applicahle  to  the  construction  and  interpretation  of  deeds  and 
other  written  instruments  (//) .  It  may,  however,  he  shortly  stated 
that,  in  construing  the  grant  or  other  instrument  wherehy  the 
easement  is  created,  the  document  itself,  and  that  only,  can,  in 
the  first  instance,  be  looked  at  to  discover  the  extent  and  nature 
of  the  easement  and  the  other  terms  of  the  grant.  If  on  the  face 
of  the  document  no  douht  arises  that  the  words  are  used  in  their 
primary  sense,  and  if,  read  in  that  sense,  they  are  plain  and  un- 
ambiguous, the  matter  is  concluded.  No  further  evidence  of  any 
kind  can  be  admitted  to  show  that  the  document  does  not,  or  was 
not  intended  to,  create  the  easement  in  the  exact  terms  of  the 
primary  meaning  which  the  words  bear.  But  if,  on  the  face  of 
the  document,  it  appears  that  the  words  may  be  used  in  some 
sense  other  than  that  which  they  would  naturally  bear,  or  if  there 
is  some  ambiguity  or  omission  apparent  on  the  document  itself, 
then  the  circumstances  existing  at  the  time  when  the  instrument 
was  executed  may  properly  receive  attention.  Under  no  circum- 
stances can  evidence  of  the  iidnition  of  the  parties  when  cxecutiug 
the  instrument  be  gone  into. 

"  AVhere,  indeed,  words  have  a  clear,  definite  meaning,  no 
evidence  can  be  admitted  to  explain  or  control  them"  {(i). 

"  But  if  on  the  face  of  a  document,  when  applied  by  extrinsic 
evidence,  it  appears  that  words  are  used,  or  may  be  used,  in  a 
nior<^  extensive  or  a  different  signification  than  their  prinuuy,  it 
becomes  a  question  what  more  or  other  is  included  than  would  be 
included  in  the  words  in  their  primary  signification  "  {b). 

"  Parol  evidence  is  generally  admissible  to  apply  the  words  used 
in  a  deed,  and  to  identify  the  property  comprised  within  it.     You 


(z)  44  &  45  Vict.  c.  41,  h.  62.^  11.  L.  C.  G50,  per  Lord  Cranworth,  at 

(;/)  See,  upon  this  subject,  Norton  on  j).  680. 
Deeds.  (4)  Ibid.,  per  Bramwell,  B.,  p.  (iCl. 

(a)    WaicrpHih    v.    Fenm/l    (1859),     7 
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[cannot,  indeed,  show  that  the  words  were  inteinlvd  to  in(;ludo  a   ConHtruoti,,,. 
imrticular  piece  of  hmd,  but  you  may  prove  facts  from  wliich  you      "'  "■'"'"'■ 
may  collect  the  meaning  of  the  words  used,  so  as  to  include  or 
exclude  a  portion  of  land,  where  the  words  are  capable  of  cither 
construction"  (<?). 

"The  construction  of  a  deed  is  always  for  tlic  Court;  l)ut,  in 
order  to  apply  its  provisions,  evidence  is  in  every  case  admis-^ibl.- 
of  all  material  facts  existing  at  the  time  of  the  execution  of  tlic 
deed,  so  as  to  place  the  Court  in  the  situation  of  the  grantor.  In 
deeds,  as  well  as  wills,  the  state  of  the  subject  at  thf  time  of 
execution  may  always  bo  enquired  into;  and  us  with  respect  to 
ancient  deeds  the  state  of  the  subject  at  their  date  can  seldom,  if 
ever,  be  proved  by  direct  evidence,  modern  usage  and  enjoyment 
for  a  number  of  years  is  evidence  to  raise  a  presumption  tliat  the 
same  course  was  adopted  from  an  earlier  period,  and  so  to  prove 
contemporaneous  usage  and  enjoyment  at  the  date  of  the  deed. 
These  deeds  are  to  be  construed  by  evidence  of  the  manner  iu 
which  the  subject  has  been  possessed  or  used;  for,  as  Lord  Colce 
observes,  '  optimus  interpres  renon  usus.^  (2  Ins.  282  ;  IFc/d  v. 
Hornby,  7  East,  199 ;  Duke  of  Beaufort  v.  Swansea,  3  Exch.  41.'}.) 
Lord  Hardwicke,  with  reference  to  the  construction  of  ancient 
grants  and  deeds,  says, '  There  is  no  better  way  of  construing  them 
than  by  usage,  and  contemporanea  expositlo  is  tlie  best  way  to  go 
by.'  That  was  in  the  case  of  Aft. -Gen.  v.  Parker  (I  Ves.  43;  3 
Atk.  57G).  Lord  St.  Leonards  follows  in  At f. -Gen.  v.  Drumnwnd 
(1  Dru.  &  "War.  3G8),  and  says  one  of  the  most  settled  rules  of 
law  is  that  you  may  resort  to  contemporaneous  usage  for  tlie 
meaning  of  a  deed.  '  Tell  me  what  you  liave  done  under  sudi  a 
deed,  and  I  will  tell  you  what  the  deed  means.' 

"When  the  evidence  of  all  material  facts  is  exhausted,  and  tlicre 
is  still  ambiguity,  no  parol  evidence  of  the  grantor's  intention,  as 
distinguished  from  extrinsic  facts,  can  be  admissible,  except  in  the 
single  case  of  there  being  two  subjects,  or  two  objects,  to  whicli  tlir 
terms  of  the  instrument  are  equally  applicable  "  {(t). 

(Questions  of  construction  of  documents  dealing  with  casements 
have  arisen  chiefly  upon  the  grant  or  reservation  of  ways  and 
minerals,  and  the  cases  in  whicli  particular  documents  creating  or 


(c)  Ibid.,  per  Lord  Chelmsford,  p.  G78.       v.  Marine  Board  of  Table   Cap,,  [190C 
((/)  Ibid.,     per     Lord    Wensleydale,       A.  C.  92. 
p.  684.     And  see  Van  Biemen^s  LaiidCo. 


so 
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Form  of 
grant. 


Covenants 
running  with 
the  land. 


li'jvhoilam  V. 
Jl'ihon. 


[resendng  such  easements  have  been  construed  by  tlie  Court  are  dealt 
with  in  tlie  chapters  on  Eights  of  Way  and  Rights  to  Suppmt.] 

A  covenant,  or  other  instrument  under  seal,  clearly  evincing  tbe 
intention  of  the  parties,  may  operate  as  a  grant  (e)  ;  and  upon  a 
grant  or  covenant  conferring  an  easement,  the  successive  owners  of 
the  dominant  estate,  who,  in  the  case  of  an  ordinary  covenant, 
would,  at  common  law,  be  strangers  to  the  contract,  become  entitled 
to  the  benefit  of  the  rights  conferred,  and  may  sue  for  a  violation 
of  them. 

Easements,  in  general,  bear  a  strong  resemblance  to  covenants 
running  with  the  land,  both  express  and  implied ;  [and  the  better 
opinion  being  that  the  biu'den  of  covenants  does  not  run  with  the 
land  at  law  so  as  to  bind  an  assignee,  except  in  cases  between 
landlord  and  tenant  (/),  it  becomes  important  to  determine  in  each 
ease  whether  the  terms  of  the  covenant  are  such  as  to  create  a  grant 
of  an  easement,  in  which  case  the  effect  of  them  is  to  create  an 
incorporeal  hereditament,  giving  the  successive  owners  of  it  a  right 
as  against  all  the  succeeding  owners  of  the  land  affected  by  it, 
without  regard  to  any  question  as  to  the  burden  of  covenants 
running  with  land. 

In  Eoichotham  v.  Wilson  (g),  where  the  plaintiff  sued  the 
defendant  for  damage  done  to  land  and  houses,  by  tlie  defendant 
so  working  the  subjacent  minerals  as  to  let  down  the  surface,  much 
discussion  took  place  as  to  the  effect  of  a  covenant  by  the  owner  of 
land  that  the  owner  of  certain  minerals  under  it  shall  have  a  right 
to  work  the  minerals,  without  liability  for  letting  down  the  surface, 
the  defendant  relying,  amongst  other  points,  upon  the  effect  of 
such  a  covenant ;  and  Lord  AVensleydale  pointed  out  that  such  a 
covenant  would  operate  as  a  grant,  and  that  the  grantee  in  that 
way  would  obtain  the  right  to  work  the  minerals  in  the  manner 


{e)  Hohm  V.  Seller  (1697),  3  Lev. 
305.  [Sec  the  judgment  of  Lord  Wena- 
leydale  in  Jtoubotham  v.  Jf'i/sou  (1860), 
8'H.  L.  C.  p.  :}f<-J  ;  Ocklc;/  v.  Adamson 
(18a2),  8  Bing.  :5.')0  ;  I^'orthain  v.  JIuilti/ 
(18.iH),  1  E.  &  B.  665;  Low  v.  Iiiiien 
(1864),  10  Jur.  N.  S.  1037;  Miles  v. 
Tubni  (1867),  16  \V.  II.  465  ;  Conv.  Act, 
1881,  8.  49. 

In  his  opinion  given  to  the  House  of 
lyords  in  JJaltou  v.  Amjus,  Fry,  J.,  .'iaid 
that  a  negative  right  does  not  lie  in 
grant,  but  would  be  created  by  covenant 
(L.  K.  6  App.  Cas.  at  pp.  771,  773); 
and    ihe    opinion    of    Littledale,    J.,    in 


Monrev.  Hanson  (1824),  3  B.  &  C.  340; 
27  K.  R.  375,  supports  this  view.  But 
see  per  Lords  Selbome  and  Blackburn, 
L.  K.  6  App.  Cas.  at  pp.  794,  823.] 

(/}  See  lutes  to  iipnirer''s  Case, 
Smith's  L.  C.  vol.  i.  p.  55,  11th  ed. ;  and 
AiitOrhrrri/  v.  f'orporation  of  Oldham 
(1885;,  L.  R.  29  Ch.  Div.  750;  White 
V.  Soutlund  Hotel  Co.,  [1.S97]  1  Ch. 
767.  Morlaml  v.  Cool:  (^1868),  L.  R. 
6  Eq.  252,  wliich  might  appear  to  make 
again.st  the  proposition,  is  now  treated 
as  a  case  of  grant.  As  to  tlie  rule  in 
equitv,  see  below,  p.  81. 

(i?)'(1860),  8  H.  L.  C.  348,  .•;02. 
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[claimed.     His  Lordship  said:    "This  was  no  douht  ll,e  propor  Rou,M,am,, 

suhject  of  a  grant,  as  it  alfectod  tlie  land  of  the  grantor;  it  was  a       ^^"^ 

grant  of  a  right  to  distarh  tlie  soil  from  below  and  alter  th'e  position 

of  the  surface,  and  is  analogous  to  tlie  grant  of  right  to  damage  the 

surface  by  making  a  way  over  it.     No  particular  words  are  necessary 

for  such  a  grant ;  any  words  which  clearly  show  tlie  intention  to 

give  an  easement  which  is  by  law  grantable  are  sufheient  to  effect 

that  purpose.     If  the  words  used  could  only  be  read  as  amounting 

to  a  covenant,  it  must  be  admitted  that  such  a  covenant  would  not 

affect  the  lands  in  the  hands  of  the  assignee  of  the  covenantors,  but 

if  they  amount  to  a  grant  the  grant  would  be  unquestionably  good 

and  bind  tlie  subsequent  owners." 

Some  of  the  learned  Judges  in  the  Court  of  Exchequer  Cliamber, 
when  the  same  ease  was  before  that  Court,  appear  to  have  been  of 
opinion  that  a  covenant  by  the  owner  of  land,  that  the  owner  of 
the  minerals  under  it,  or  of  a  right  to  get  minerals,  might  work 
without  liability  for  damage  to  the  surface,  could  only  operate  as 
a  mere  covenant  not  to  sue,  and  therefore  would  not  bind  an 
assignee  of  the  land  ;  not  recognizing  the  analogy  pointed  out  by 
Lord  Wensleydale  between  such  a  right  and  the  right  to  damage 
the  surface  by  making  a  Avay  over  it. 

It  is  hardly  necessary  to  point  out  that  the  principle  involved  in 
the  judgment  of  Lord  Wensleydale  would  bo  equally  applicable  to 
a  grant  of  the  right  to  let  down  the  surface  by  working  under- 
neatli  made  "  per  se  "  to  a  person  already  the  owner  either  of  the 
whole  adjaeont  soil,  or  of  the  right  to  work  certain  minerals  in 
that  soil,  as  to  the  case  where  the  two  rights  are  conferred  by  tlie 
same  instrument,  as  in  liowhofham  v.  Wi/soii. 

In  all  such  cases  the  questions  would  appear  (without  regarding 
the  particular /orw,  of  words  used)  to  be:— L  Does  an  intention 
appear  to  confer  a  right  to  affect  the  land  of  the  grantor  or 
covenantor  ^  2.  Is  this  right  one  of  those  as  to  which,  either  from 
decided  cases  or  by  analogy,  it  can  be  said  that  it  is  a  right 
capable  of  being  made  the  subject  of  a  grant  as  an  easement? 
If  these  two  questions  be  answered  in  the  affirmative,  an  easement 
has  been  created,  and  the  grantee  and  his  assignees  have  tlie 
right,  as  against  the  grantor  or  his  assignees,  without  reference  to 
any  question  as  to  the  bui'den  of  covenants  running  with  the  laud 
so  as  to  bind  an  assignee. 

In  equity,  the  rule  is  different ;  and  any  covenant  entered  into  BurJcn  of 
by  the  owner  of  land  with  an  adjoining  owner,  that  lie  and  his  ^u^"^"**"* 
G.  G 
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Burdou  of 

covenauts  ir 

equity. 


Benefit  of 
covenant. 


[assigns  Avill  abstain  from  using  his  land  in  any  partionlar  way, 
binds  the  land  in  equity  without  regard  to  the  question  whether 
such  covenant  runs  with  the  laud  or  not ;  and  such  a  covenant  can 
be  enforced  against  any  subsequent  owner  of  the  land,  unless  the 
latter  is  in  a  position  to  set  up  the  defence  of  bond  fii/c  purchase 
for  value  without  notice,  and  has  the  legal  estate.  The  benefit  of 
such  a  restrictive  covenant  is  analogous  to  an  equitable  interest 
in  the  laud  affected  by  the  covenant,  and,  like  such  an  equitable 
interest,  is  liable  to  be  defeated,  by  the  legal  estate  being  obtained 
by  athii-d  party  without  notice  of  the  equity  (/<). 

But  the  principle  does  not  extend  to  affirmative  covenants,  or 
covenants  to  do  acts  or  spend  moneys  upon  the  land  (/). 

Covenants  of  this  kind,  whether  affirmative  or  negative,  cannot 
be  enforced  by  a  subsequent  purchaser  from  the  covenantee,  imless 
either  the  benefit  of  them  is  such  as  to  run  with  the  land  of  the 
covenantee,  or  the  covenantee  has  manifested  an  intention  of 
obtaining,  for  the  benefit  of  particular  property  owned  by  him,  or 
of  transferring  to  the  purchaser,  or  of  obtaining  for  his  benefit,  the 
covenants  in  question  (/.•).  Such  an  intention  is  a  question  of 
evidence  ;  and  where  the  Avhole  property  has  been  laid  out  as  a 
building  estate  under  a  general  scheme,  the  common  vendor  may 


(k)  In   re   XishH  and  Potts''    Contract. 

[1905]    1   Ch.   391  ;  atfd.,  [1900]    1    Ch. 

.■'.8G.     And  pee  Tullc  v.   Muxhin/  (1848), 

•J    Phill.   774  ;    78   R.    R.  289";  Jai,  v. 

liic/iardicn  (I8G2),   30   Beav.  i')G:]  ;    <'/rr/>/ 

V.  Hands  ri890),  L.  R.  44  Ch.  Div.  583"; 

Jlander   v.   Fa/c/cc,    [1891]    2    Ch.    5 J4  ; 

Jo/in  /Irot/urs,  ^r.  Bicuenj  Co.  v.  Holinct, 

"1900]    1    Ch.    1K8;   lioffcrs  v.  Hoseijood, 

1900J    2    Ch.    388;    kollouay  v.   'jlill, 

1902]    2    Ch.    G12;  Brigg   v.   Th<.,nt„n, 

1904]  1  Ch.  386.     As  to  what  i.s  con- 

btructive    notice    in    this    re.sp»;ct,    see 

Danulsv.   iJavuon  (1809),   16  Ves.  242: 

10  R.  R.  171,  and  Cuvunder  v.  Bidteil 
(1873),  L.  R.  9  Ch.  79  (notice  imputed 
for  orai88ion  to  inquire  as  to  teuants' 
interests);  Maj-field  v.  Burtun  (1873), 
L.  R.  17  Eq.  I.'),  and  Spcnarx.  Clarke 
(187«),  L.  R.  9  Ch.  D.  137  (omission  to 
inquire  as  to  intcrchts  of  holders  of  title- 
deeds)  ;  MUrs  V.  Tuhin  (1868),  IG  W.  R. 
46.5  ;  Morland  v.  Cook  (1808),  L.  R.  G  Eq. 
252  ;  Lavies  v.  Scar  (1869),  L.  R.  7  Eq. 
427,  and  Allen  v.  Seckhum  (1879),  L.  R. 

11  Ch.  L)iv.  790  (omission  to  inquire 
into  structural  peculiarities)  :  Carter  v. 
WilUaniK   ;i87<),,  L.   R.  9  Eq.  678   (as 


explained  in  Patman  v.  JFarland  (1881), 
L.  R.  17  Ch.  D.  353),  and  Kcttlruellx. 
n'atson  (1884),  L.  R.  26  Ch.  Div.  501 
(omission  to  look  into  vi-ndor's  title) ; 
n'lUon  V.  Hart  (18GG),  L.  R.  1  Ch.  463  ; 
Patman  v.  Harland  (1881),  L.  R.  17 
Ch.  D.  353,  and  In  re  Ntsbet  and  Potts' 
Contract,  ubi  sup.  (omission  to  look  into 
lessor's  title)  ;  Conv.  Act,  1882,  s.  3  ; 
Dart,  V.  &  P.,  ed.  7,  p.  775. 

\i)  llat/trood  v.  Branswick  Baildinq 
Society  (1881),  L.  R.  8  Q.  B.  Div.  403"; 
London  and  South  Western  I'ailivai/  v. 
Gonvn  (1881),  L.  R.  20  Ch.  Div.  662  ; 
Andrew  v.  Aitkin  (1882),  L.  R.  22  Ch.  D. 
218 ;  Anxtcrhcmi  v.  (Corporation  of  Oldham 
(1885),  L.  R.  29  Ch.  Div.  750;  Hall 
V.  Euin  (1887),  L.  R.  37  Ch.  Div.  74. 
In  Catt  V.  Toxrle  (18G9),  L.  R.  4  Ch. 
654,  a  covenant  in  terms  pcsitive  was 
held  to  1)0  in  sub.-tauce  negative,  and 
enforceable  against  the  land. 

(/.)  Keatcs  V.  Liion  (18(;!l),  L.  R.  4 
Ch.  218  ;  Jimah  v.  Cowliskaw  (1879), 
L.  R.  11  Ch.  Div.  866;  cf.  Master  v. 
Ifanmrd  {lS7C>j,  L.  R.  4  Ch.  Div.  718; 
A'int/  V.  JHckcKin  (1889),  L.  R.  40  Ch.  D. 
590. 
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[almost  always  be  held  to  be  a  trustee  of  the  oovenants  for  tlio  BoDdii  of 
benefit  of  the  estate  as  a  whole  aud  of  its  sevorul  parts  (7).  ^\'\\e\^  "'**'"*"*• 
such  intention  has  been  manifested,  aud  the  benefit  of  a  restrictive 
covenant  has  been  once  clearly  annexed  to  a  piece  of  land,  tliore  is 
a  presumption  tliat  it  passes  b}'  an  assig-nmont  of  that  land  ;  and 
in  such  a  case  the  covenant  may  be  said  to  run  with  the  land 
in  equity,  and  the  purchaser's  ignorance  of  the  existence  of  tlie 
covenant  does  not  defeat  the  presumption  (w). 

A  restrictive  covenant  may  cease  to  become  enforceable  by  reason  Ce.s.scr  of 
of  a  change  in  the  character  of  the  neighbourhood  (ii),  or  by  con-  '■°^""'"^- 
tinued  acquiescence  in  a  breach  (o).] 


Sect.  4. — jEJfed  of  a  Conveyance  of  the  Dominant  Tenement. 

(a.)  As  to  Rifjhts  legalh/  appurtenant  to  the  Tenement  conveyed. 

Where  the  dominant  tenement  itself  is  conveyed,  whether  in  fee  Tenements 
or  for  any  less  estate,  it  woidd  seem  that,  [even  independently  of  {hdr^lJ^n. 
recent  legislation,]  all  rights  which  the  conveying  part}^  enjoyed,  dant  ease- 
by  virtue  of  and  as  appendant  to  his  estate,  as  against  third  parties, 
pass  with  it  (^j). 

[The  Conveyancing  and  Law  of  Property  Act,  1881  (7),  provides  Conveyanciuy 
as  follows  :—  ^*'*'  i^^'- 

"  (1.)  A  conveyance  of  land  shall  be  deemed  to  include  and  shall 
by  virtue  of  this  Act  operate  to  convey  with  tlie  laud  all  buildiugs, 


[l)   irc.stcniy.Mdcdeniwti  [1866),  L.R.  ubi  sup.  ;  ci.  Formbij  \.  Barker,  [1903] 

2  Ch.   72  ;  Eastwood  v.  Lcn-r  (1864),  33  2  Ch.  539. 

L.  J.  Ch.  355;   12  W.  R.  195;  Notting-  („)  2>«/.^    of   Bedford    v.    Trusted^    of 

ham  Patent  Brick  ai/d  Tile  Co.  v.  Butler  ij,g  jjritish  Museum   (18S2),  2  M.   \-   K. 

(1886),  L.  R.  IG  Q.  B.  Div.  778;  Co/^iws  559 
V.   Castle  (1887),  L.  R.  36  Ch.  D.  243 ;  ''    „  .,  ,,  ,,ao,>      x      p 

Sheppard\.   GUmore    (1887),    57    L.   T.  J±^T''  ^c^-,     r''T    ^l  fkk^-^< 

M^Z      ri(         n     •  ri  4-  i'  28  Ch.  Div.  103;   Gaskxny.  Balls  \\XM'd), 

itep.     014;     JJaris    v.     Lvruoratwu     of  r      -r,     ■,.-,   m.    ■r\-      o.n       a i-..-.;*;. 

LeLter,    [1894]    2    Ch.     208;    Holford  ^-   ^-   \^  r^.'.n  9>.     .of  ^ 

V.    Acton   Urban    Couneil,    [1898]    2  Ch.  'S"'"«o«<^*,  [1J>96]  2  Ch.  294 
240  ;  cf.  Hudson  v.  Cripps,  [1896]  1  Ch.  {P)   ^  H.  6,  22,  pi.  19  ;  2  Rolle,  Abr. 

265 ;  Irving  v.  TarnhulL  [1900]  2  Q.  B.  C"^-  P^-  1  !  Bcaudely  v.  Brook  (1CU8),  Lro. 

129.  J  L         J       '^  j^^_  2g,j .    ^^j.^^^i  ^    Gknistcr  (1863),  7 

(w)  Rogers  v.  Hosegood,  [1900]  2  Ch.  I^-  T.,  N.  S.  826j. 
388;    In   re  Nisbet   and  Fotts'  Contract,  (q)  44  &  45  Vict.  c.  41,  s.  G. 
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Conveyancing  [erections,  fixtiu'es,   tommons,   hedges,   ditches,   fences,  ways  (r), 

'- L  waters,  watercourses  (.«),  liberties,  privileges,  easements,  riglits,  and 

advantages  whatsoever,  appertaining  or  reputed  to  appertain  to  the 
land  or  any  part  thereof,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with  or  reputed  or  known  as  part  or  parcel  of 
or  appurtenant  to  the  land  or  any  part  thereof. 

"  (2.)  A  conveyance  of  land  having  houses  or  otlier  buildings 
thereon  shall  be  deemed  to  include  and  shall  by  virtue  of  this  Act 
convey,  with  the  land,  houses,  or  other  buildings,  all  outhouses, 
erections,  fixtui-es,  cellars,  areas,  courts,  courtyards,  cisterns,  sewers, 
gutters,  drains,  ways,  passages,  lights  (0,  watercourses,  liberties, 
privileges,  easements,  rights,  and  advantages  whatsoever  appertain- 
ing or  reputed  to  appertain  to  the  land,  houses,  or  other  buildings 
conveyed  or  any  of  them  or  any  part  thereof,  or  at  the  time  of  con- 
veyance demised,  occupied,  or  enjoyed  with  or  reputed  or  known  as 
part  or  parcel  of  or  appurtenant  to  the  land,  houses,  or  other 
buildings  conveyed  or  any  of  them  or  any  "part  thereof. 

"  (3.)  A  conveyance  of  a  manor  shall  be  deemed  to  include  and 
shall  by  virtue  of  this  Act  operate  to  convey  with  the  manor  all 
pastures,  feedings,  wastes,  warrens,  commons,  mines,  minerals, 
quarries,  furzes,  trees,  woods,  underwoods,  coppices,  and  the  ground 
and  soil  thereof,  fishing,  fisheries,  fowlings,  coiu'ts-leet,  courts  baron, 
and  other  courts,  views  of  frankpledge  and  all  that  to  view  of  frank- 
pledge doth  belong,  mills,  mulctures,  customs,  tolls,  duties,  reliefs, 
heriots,  fines,  sums  of  money,  amerciaments,  waifs,  estrays,  chief- 
rents,  quit-rents,  rentscharge,  rents  seek,  rents  of  assize,  fee  farm 
rents,  services,  royalties,  jurisdictions,  franchises,  liberties,  privileges, 
easements,  profits,  advantages,  rights,  emoluments,  and  heredita- 
ments whatsoever,  to  the  manor  appertaining  or  reputed  to  apper- 
tain or  at  the  time  of  conveyance  demised,  occupied,  or  enjoyed 
with  the  same,  or  rojiuted  or  known  as  part,  parcel,  or  member 
thereof. 

"  (4.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  conveyance,  and  shall  have  effect 
subject  to  the  terms  of  the  conveyance  and  to  the  provisions  therein 
contained  (u). 

{r)  International  Tea  Storen  Co.  yf.Uobhn,  Horn    v.     Turner,    [1900]    2    Ch.    211; 

[1903]  2  Ch.  16o.  J'ollardv.  dare,  [1901]  1  Ch.  8.34  ;  God- 
is)  i^Mrrof/*  V.  Zff«7,  [1901]  2  Ch.  502.  tvin  v.  8ehwe]>pvs,  Ltd.,  [1902]  1  Ch. 
(0  Birminrjham,    jludlexj   and    District  926  ;   Quiche  v.  Chapman,   [1903]   1    Ch. 

Jiank   V.    Itoss    (18S,S,,    38    C.    D.    29;');  G69. 

y/ao«)/ffWv.  7r(7/i«j/(.<r,  [1897]  1  Ch.  C02  ;  [u)  The    more     description     of     land 
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["  {'").)  This  section  shall  not  bo  cOTistrued  as  giving  to  any  person  Couvcyancing 
a  better  title  to  any  property,  riglit,  or  tiling,  in  this  section  _^f^_^- _ 
mentioned,  than  the  title  which  the  conveyance  gives  to  him,  to 
the  land  or  manor  expressed  to  be  conveyed,  or  as  convoying  to 
him  any  propert}',  right,  or  thing,  in  this  section  mentioned,  further 
or  otherwise  than  as  the  same  could  have  been  convoyed  to  him  by 
the  conveying  parties. 

"  (G.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act." 

By  virtue  of  sect.  2  of  the  same  Act — 

"  Land,  unless  a  contrary  intention  appears,  includes  land  of  any 
tenure,  and  tenements  and  hereditaments,  corporeal  and  incorporeal, 
and  houses  or  other  buildings,  also  an  undivided  share  in  land  (x) ; 
conveyance,  unless  a  contrary  intention  appears,  includes  assign- 
ment, appointment,  lease,  settlement,  and  other  assurance,  and 
covenant  to  siuTonder,  made  by  deed,  on  a  sale,  mortgage,  demise, 
or  settlement  of  any  property,  or  on  any  other  dealing  with  or  for 
any  property  ;  and  convey,  unless  a  contrar}'  intention  appears,  has 
a  meaning  corresponding  with  that  of  conveyance"  (//). 

This  enactment  operates  to  pass,  with  the  land,  advantages 
enjoyed  with,  but  not  strictly  appm'tenant  to,  the  land ;  and  its 
effect  in  this  respect  may  be  gathered  from  the  following  sub- 
division of  this  section. 

In  a  case  (z)  where  a  school  board  having  compulsory  powers 
of  piu-chase  had  given  notice  to  treat  for  certain  lands  "  with  the 
appurtenances,"  and  the  purchase  money  had  been  ascertained  in 
pursuance  of  the  notice,  it  was  held  that  the  vendor  was  entitled 
to  have  inserted  in  his  conveyance  words  excluding  the  operation 
of  sect.  6,  except  as  to  rights  legally  appurtenant  to  the  land ;  and 
similarly,  in  a  case  where  the  general  words  of  the  section  would 
have  passed  a  right  of  way  not  in  the  contemplation  of  the 
contract,  words  defining  the  riglit  of  way  to  be  granted  and 
excluding  the  Act  were  inserted  in  the  conveyance  at  the  instance 
of  the  vendor  {a) . 

A  covenant  for  quiet  enjoyment,  whether  express  or  implied.  Covenant  fur 

quiet  oDJoy- 


ment. 


adjoining' the  house  convoyed  as  "  build-  (.')  Sub-sect.  2. 

ing   land"    does   not    show   a   contrary  ('/)  Sub -sect.  5.                               ci    ; 

intention,  so  as  to  exclude  the  grantee's  (:;)  In  re  Peck  and  The  London  School 

right  to  light.     Bromnficld  v.  JFU/unns,  Board,  [1893]  2  Ch.  315. 

[1807]  1  Ch.  602  ;  PoUardw.  Garc,  [1901]  («)  In  re  Hughes  and  Ashley  s  Contract, 

1  Ch.  834.  [1900]  2  Ch.  595. 
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Covenant      [extends  to  an  easement  parcel  of  the  demise  {b).     But  it  does  not 
enjoj^ent.    ^ii^arge  the  grant,  so  as  to  confer  an  easement  not  within   the 


grant  {c)  ;  nor  does  a  qualified  covenant  for  title  in  a  conveyance 
extend  to  an  easement  to  which  the  grantor  was  not  entitled  ((/).] 
Divisibility  of  If  a  severance  of  the  dominant  tenement  takes  place,  all  its 
easements  which  are  attached  to  the  tenement  and  not  to  the 
person  of  the  OA\Tier  will  attach  to  the  severed  portions  (e).  It  is 
obvious,  however,  that  by  such  severance  no  right  is  acquired  to 
impose  an  additional  burthen  on  the  servient  tenement.  However 
numerous  the  occupants  of  the  severed  tenement  may  be,  they  must 
still  confine  themselves  within  the  limits  of  the  right  existing  at  the 
time  of  severance. 

Merlin  (/)  expresses  his  opinion,  that  wherever  the  object  of  a 
servitude  is,  from  its  natui-e,  capable  of  a  division,  it  may  be 
divided.  A  right,  for  example,  of  drawing  water  from  a  well,  to 
the  extent  of  fifty  buckets  a  day,  may  be  divided,  if  the  house  is 
capable  of  division  ;  and,  if  the  house  is  divided  into  two  parts, 
there  is  nothing  to  prevent  each  of  the  divided  parts  (chacune  de 
ces  deux  maisons)  from  having  in  tliis  water  drawing  (puisage)  a 
right  equal  or  unequal  according  to  the  stipulations  of  the  instru- 
ment of  partition.  So  if  a  man  is  bound  by  a  servitude  not  to 
raise  his  wall  above  a  certain  height,  there  is  nothing  to  prevent 
his  being  liberated  from  this  burden  in  part,  and,  consequently, 
no  reason  why  it  sliould  not  be  considered  divisible. 

The  civil  law  distinctly  recognized  the  doctrine,  that  the  domi- 
nant tenement  continues  to  enjoy  its  servitudes,  notwithstanding 
a  severance  {g). 


(A)  Po»tfre(  V.  liicroft  (1669),  I  Saund.  164;  35  R.  R.  527  [(as  to  pews)  ;   Codling 

322  ;  Andrews  v.  Paradise  (1725),  8  Mod.  v.  Joh>ison  (1829),  9  B.  &  C.  934  ;  33  R.  R. 

319.      Cf.    Child  V.   Stenning  (1879),    11  375;   and   Xciccomcn   v.   Cotthon    (1877), 

Ch.  Div.  82.  L.  R.  5  Ch.  Div.  at  p.  141  (as  to  rights 

[c)  IHatchford  v.   Mayor   cf  Thjmouth  of   way).      Dist.    Midland  Hail.    Co.   v. 

(1837),    3    Biug.  N.    C.   091  ;    I'olts  v.  Grihbh;  [1895]   2   Ch.    827,  where  the 

Smith  (1868),  L.  R.  6  Eq.  311  ;  Booth  v.  way   was   erected    for   the    purpose    of 

Alrock  (1873),  L.  R.   8   Cli.   063  ;   Leech  affording    communication   between    tlie 

V.   Hchuedcr  (1874),  L.  R.   9   Ch.    463.  two  tenements  while  in  the  .^ame  hands. 

Cf.  Spoor  v.  Gretn  (1874),  L.  R.  9  Exch.  And  cf.  as  to  commons],   Ti/rrinqham'' s 

99;    Andn-son    v.    Oppciihcinicr    (1880),  Cfl*^  (1584),  4   Rep.  36  b ;    lYyat'inid's 

L.  R.  5  Q.  B.  Div.  002  ;  Sanderson  v.  Case  (1610),  8  Rep.  78  b. 

Mayor    of    Bcrwick-upon-Tuccd    (1884),  (/)  Repertoire  de  Jurisprudence,  tit. 

L.  R.   13  Q.  B.  Div.  547;  liobinnon  v.  Servitude,  p.  45  ;  and  see  below,  Part  IV. 

Kilvert  (1889;,  L.   R.   41   Ch.  Div.   88.  Chap.  III. 

Cf.  Harrison  v.  Muncastcr,  [1891]  2  Q.  B.  (y)  Si   stipulator    decesserit    pluribus 

680.  licredibus  relictis,  singuU  soUdam  viam 

((f)   Tliackerayv.  Wood  {n&b),  6  B.  &  petunt.— Dig.  8,  1,  17,  de  scrv.      [See 

S.  766.  Ibid.  11.] 

(<•)  ifarm  V.  I'rfur  (1831),  2  B.  &  Ad.  Si  pra;dium  tuum  mihi  serviat,  eive 
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(b.)   As  to  RiyJils  not  JcaaUij  ((pjntrlciifoit  to  tlir   Tnirmcii/  roiirri/it/. 

Questions  of  difficulty  ariso  wlicro  tliero  biis  been  u   unity  of  ExprcMgnint 
ownership  of  the  domiuant  and  servient  tenements,  and  where,  Iw.^u-ni-"' 
consequently,   all   easements   have   been   merged   in   the   general  ""'"t**- 
rights  of  property. 

Where  such  easements  are  in  their  nature  continuous  and 
apparent,  they  pass  upon  a  severance  of  tlio  tenements,  by  inipH- 
cation  of  law,  without  any  words  of  new  grant  or  con\eyance. 
Indeed,  properly  speaking,  such  easements  are  not  revived,  l)ut 
newly  created,  by  an  implied  grant.  This  subject  is  considered  in 
the  next  chapter. 

The  same  observation  applies  to  easements,  commonly  called 
"of  necessity  "  (//). 

Other  easements,  such  as  ordinary  rights  of  way,  will  not 
pass  upon  a  severance  of  the  tenements,  unless  the  owner  "  uses 
language  to  show  that  he  intended  to  create  the  easement  de 
novo"  (/). 

[This  rule  was  acted  upon  in  the  case  of  Worflihigtoii  v.  (iint- 
.soii  (/.•),  in  w^hich  Crompton,  J.,  cites  the  last  three  paragraphs  of 
the  text  from  the  words  "  where  such  easements  "  to  "  de  novo," 
and  assents  to  the  statement  of  the  law  contained  in  them  ;  and 
in  Pearson  v.  Spencer  (/),  Blackburn,  J.,  in  delivering  the  judg- 
ment of  the  Court,  says,  "  We  do  not  think  that  on  a  severance 
of  two  tenements,  any  right  to  use  ways  which,  during  the  imity 
of  ownership,  has  been  used  and  enjoyed  in  fact,  passes  to  the 
owner  of  the  dissevered  tenement,  unless  there  be  something  in  the 
conveyance  to  show  an  intention  to  create  a  right  de  novo.  We 
agree  with  what  was  said  in,  Worthingion  v.  Gimson  {m),  that  in 
this  respect  there  is  a  distinction  between  continuous  easements, 
such  as  drains,  &c.,  and  discontinuous  easements,  such  as  a  riglit  of 
way."] 

General  words,  such  as  "  appertaining,  belonging,"   &c.,  have  Whnt  woid* 
been  held  in  numerous  instances,  both  with  regard  to  rights  of  "" 


ego  partis  prsedii  tui  dominus  esse  cce-  pi.    1.').      But   a   riglit   of  way  over  ii 

pero,   sive   tu   mei,  per  partes  servitus  "visible  road"    nuiy  pass  by  implied 

retinetur,    licet    ab    initio    per    partes  grant ;  below,  Chap.  II.  Sect.  1  (b)]. 

adquiri  non  poterat.-Dig.  8,   1,   8,  de  {k)  (1860),  2  E.  .^  E.  618;  29  L.  J., 

eerv.  Q.  B.  116. 

{h)  Post,  Chap.  IV.  (0  (1861),  1  B.  &  S.  671  ;  in  error,  3 

(i)  Per    Bayley,    B.,    iu     Barloiv    v.  B.  &S.  761. 

Rhodes  (1833),  1  C.  &  M.  448  ;  38  R.  R.  (>»)  (I860),  2  E.  &  E.  618  :  29  L.  J., 

653;  [cf.Bro.  Abr.,  "Extinguishment,"  Q.  B.  116. 
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What  words 
sufficient. 


common  and  way,  to  be  insufficient  to  pass  the  right  upon  a 
severance  of  the  tenements  (ii)  ;  but  a  conveyance  containing 
the  words  "  used,  occupied,  and  enjoj-ed,"  has  been  hehl  to  be 
sufficient  (o). 

Indeed,  these  words  are  as  much  a  description  of  the  thing 
granted,  as  if  the  way  had  been  set  out  by  its  termini ;  in  eitlier 
case  it  would  be  a  matter  to  be  ascertained  by  parol  evidence,  what 
was  comprised  by  the  description  ( p) . 

[Such  few  authorities  as  are  inconsistent  with  the  rule  as  above 
stated  in  giving  to  the  words  "  appertaining  "  and  "  belonging  " 
the  same  extended  meaning  proper  to  the  words  "  used  and 
enjoyed,"  must  now  be  held  to  be  overruled  or  to  rest  on  their 
own  special  facts  (5) . 

In  Wardle  v.  Brocklehunt  (r)  the  Court  of  Exchequer  Chamber 
acted  upon  the  cases  in  which  it  has  been  held  that  the  words 
"  used,  occupied,  and  enjoyed  "  are  sufficient. 

In  that  case,  A.,  owner  of  two  farms,  the  Lower  Beach  Farm, 
situate  on  a  natural  stream,  and  the  Red  House  Farm,  not  so 
situate,  conveyed  the  Red  House  Farm  to  the  defendant,  and 
afterwards  conveyed  the  Lower  Beach  Farm  to  the  plaintiff. 

At  the  time  of  tlie  conveyance  of  the  Red  House  Farm  to  the 
defendant,  there  was  an  enjoyment  and  user  in  fact  of  water  from 


(11)  Saundeys  v.  Oliff  (1597),  Moore, 
467;  WhaUcijx.  Tompson  [1199),  1  Bos. 
A:  P.  371  ;  4  R.  R.  826  ;  Clements  v. 
Lambert  (1808),  I  Taunt.  205  ;  9  R.  R. 
749  ;  JJarlow  v.  Jifiodes  (1833),  1  C.  &  M. 
439 ;  38  R.  R.  653.  [Cf.  Ba,i„fl  v. 
AbingeUu,  [1892]  2  Ch.  374,  389,  where 
this  btatemcnt  of  the  law  was  quoted 
and  approved  by  the  Court  of  Appeal.] 

(o)  Bretd^hnw  v.  J'^ye  (1597),  Cro. 
Eliz.  570  ;  U'ordledg  v.  Kinejsticl  (1598), 
ibid.  794  ;  Gri/me-s  v.  I'leicock  (1610).  1 
Bulstrode,  17;  Kooystray.  Zucm  (IH'2'2), 
5  B.  A:  Aid.  830  ;  24  R.  R.  575  ;  Jamcn 
V.  Plant  (1836),  4  A.  &  E.  749  ;  43  R.  R. 
465  ;  [Key  v.  Neath  Itural  JJistrict  Council 
(1905),  t3  L.  T.  507  ;  affd.  95  L.  T. 
771  ;  the  cases  decided  under  sect.  6  of 
the  Conveyancing  Act,  1881,  cited  above, 
p.  84 ;  and  the  cases  cited  below, 
p.  91,  If.] 

(/>)  Phillips  and  Amos  on  Evidence, 
8th  ed.  732  ;  see  IlinchcUJTe  v.  Lord 
Kinnoul  (1838),  5  Bing.  N.  0.  25  ; 
50  R.  R.  579  ;  Baud  v.  Fortune  (1861), 
7  Jur.,  N.  S.  926.     It  must  be  remem- 


bered that  these  words  are  by  virtue  of 
the  6th  section  of  the  Convcyanting  and 
Law  of  Property  Act,  1881,  to  be  read 
into  every  conveyance  executed  since  the 
commencementof  the  Act  (below,  p.  103). 

{q)  In  Com.  Dig.  "Chimin,"  D.  3, 
the  word  "  ice."  may  perhaps  be  sup- 
posed to  denote  "  used  and  enjoyed," 
as  well  as  appertaining.  In  Hill  v. 
Grange  (1556),  1  Plow.  170,  there  were 
expressions  in  the  deed  which  excluded 
the  proper  interpretation.  Staple  v. 
lleydon  (1704),  6  Mod.  1,  and  Morrin  v. 
J'.dgmgton  (1810),  3  Taunt.  24  ;  12  R.  R. 
579,  were  in  tact  cases  of  ways  of 
necessity  :  see  per  Baylev,  B.,  in  Barlow 
V.  Ithodes  (1833),  1  C.  k'H.,  p.  445  ;  38 
R.  R.  653  ;  and  per  Denman,  C.  J.,  in 
riant  V.  James  (1836).  5  B.  &  Ad., 
p.  791  ;  S.  C,  4  A.  &  E.  749 ;  43  R.  R. 
465.  Thomait  v.  Owen  (1887),  L.  R.  20 
Q.  B.  Div.  225,  was  a  case  of  a  "  visible 
road  "  :  see  per  Lindley.  L.  J.,  in  Baring 
V.  Abingdon,  [1892]  2  Ch.  at  p.  390. 

(r)  (1859),  1  E.  &  E.  1058. 


Brcclilfhuttt. 
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[the  stream,  Ly  moans  of  au  artificial  culvert  passing  from  the    Whut  word- 
stream  at  a  point  above  Lower  Beach  Farm,  through  some  land     ""ffl^'ont- 
already  belonging  to  the  defendant], and  then  tlu-ougli  Kod  llonso    J''''''!'y- 
Farm,  and  from   that  culvert  at  the  point  wliere  it  crossed  lied 
House  Farm  the  water  was  conducted  by  a  pipe  to  the  farm  build- 
ings of  Eed  House  Farm,  while  the  rest  flowed  away  througli  the 
culvert  down  to  some  dye-works  belonging  to  the  defendant. 

The  conveyance  of  Red  House  Farm  to  the  defendant  contained 
the  Avords  "  with  all  waters  and  watercourses  used,  occupieil,  or 
enjoyed  with  the  premises." 

The  action  was  brought  by  the  plaintiff,  as  owner  of  the  Lower 
Beach  Farm,  for  the  abstraction  by  the  defendant  of  water  from 
the  natural  stream  by  means  of  the  culvert ;  and  it  was  attempted 
to  distinguish  the  case  from  the  authorities  above  referred  to,  on 
two  grounds  :  first  on  the  ground  that  tlie  user  and  enjoyment, 
prior  to  the  convej^ance  to  the  defendant,  being  dependent,  not 
merely  on  the  acquiescence  of  the  owner  of  Lower  Beach  Farm, 
but  upon  the  assent  of  the  owner  of  the  land  through  whicli  tlio 
culvert  had  to  pass  between  the  natural  stream  and  lied  House 
Farm,  "  a  thing  so  subject  to  capricious  interruption  could  not  at 
law  be  the  subject  of  a  conveyance."  Upon  this  point,  Williams, 
J.,  in  delivering  the  judgment  of  the  Court,  said  that  if  the  land 
between  the  brook  and  the  Eed  House  Farm  had  belonged  to  a 
third  person,  the  conveyance  to  the  defendant  being  by  the  owner 
both  of  Lower  Beach  Farm  and  of  the  Eed  House  Farm  would 
amount  to  a  statement  by  him  that,  in  as  far  as  in  him  lay,  lie 
granted  to  the  defendant  the  Eed  House  Farm,  together  with  the 
right  to  divert  the  water  from  the  brook,  depriving  himself  of  any 
right  to  complain  thereof  in  respect  of  being  the  proprietor  of 
Lower  Beach  Farm,  and  that  the  effect  was  the  same  as  a  grant 
by  the  owner  of  the  Lower  Beach  Farm  of  the  right  to  divert  the 
water.  To  perfect  that  right  it  would  be  necessary  to  have  a  grant 
from  the  owner  of  the  land  between  the  brook  and  the  Eed  House 
Farm ;  but  it  so  happened  that,  in  the  particular  case,  the 
defendant  himself  was  the  owner  of  the  intervening  land.  There- 
fore (.s)  the  right,  which  existed  only  as  an  enjoyment  before,  was, 
by  the  conveyance,  clothed  with  a  legal  character.     The  second 


(«)  See,  as  to  the  effect  of  the  sub-  judgment  of  Lord  Wensleydale  in  Row- 

sequent  acquisition  of  title  to  land,  by  bothain  v.   Wilson  (1860),  8  H.  L.  C.  364, 

a  person  who  had  made  or  received  a  and  cf.  North  British  Hail.  Co.  v.  I'ark 

grant  of  au  easement  affecting  it,  the  Yard  Co.  Ltd.,  [1898]  A.  C.  643. 
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What  words  [point  of  distinction  relied  upon  was  that  more  water  was  taken 
from  the  stream  by  the  culvert  than  was  used  for  the  Red  House 
Farm,  and  that  conveyance  only  passed  so  much  as  was  necessary 
to  be  enjoyed  and  used  for  the  Eed  House  Farm  (namely,  that 
which  passed  from  the  culvert  by  the  pipe  to  the  farm  buildings), 
Avhereas  the  defendant,  who  happened  also  to  be  the  owner  of  the 
lands  into  which  the  rest  of  the  water  in  the  culvert  passed  after 
it  left  Red  House  Fann,  was  enjoj'ing  the  water  for  the  use  of 
works  upon  those  other  lands  also.  Upon  this  the  judgment 
proceeds : — "  It  seems  at  first  a  strong  thing  to  say  that,  by  buying 
the  land  tlu'ough  which  the  pipe  passed,  i.e.,  the  Red  House  Farm, 
the  defendant  can  get  an  enjoyment  not  only  commensurate  with 
the  uses  of  the  farm,  but  sufficient  for  his  other  works  also.  The 
answer,  liowever,  seems  to  be,  that  by  purchasing  the  Red  House 
Farm  and  the  enjoyment  of  the  watercourse  going  tlirougli  it,  he 
has  acquired  a  right  to  the  watercourse  as  it  existed  at  the  time  of 
the  conveyance  to  him.  It  is  true  the  enjoyment  was  only  by 
means  of  the  pipe  from  the  culvert,  but  he  could  not  have  enjoyed 
that  without  the  existence  and  continuance  of  that  culvert.  The 
culvert  was  ancillary  to  the  right.  It  is  plain,  as  the  right  con- 
veyed was  to  have  the  water  enjoyed  by  the  o^Miers  of  the  Red 
House  Farm,  and  to  have  it  in  the  way  in  which  they  enjoyed  it, 
and  as  that  way  was  by  means  of  the  flow  through  the  culvert,  the 
defendant  was  entitled  to  the  continuance  of  that  flow.  The 
consequence  is,  that  after  it  has  passed  Red  House  Farm,  the 
defendant  gets  a  very  beneficial  enjoyment  of  it  below.  But  that 
result  does  not  deprive  him  of  the  right  to  have  the  flow  continued. 
If  he  were  not  entitled  to  such  continuance,  he  would  be  obliged 
to  put  up  some  works  to  provide  for  the  enjoyment  of  his  right  to 
the  water.     This  the  plaintiff  is  not  entitled  to  call  upon  him 

todo"(0. 

In  Tatton  v.  J[ammersley  {u),  the  effect  of  the  words  "used  and 
enjoyed"  was  held  to  be  destroyed  by  an  express  reservation  of 
the  close  over  which  the  way  was  claimed,  with  the  appurtenances ; 
but  it  may  be  doubted  whether  the  decision  would  now  be  upheld 


Effect  of  an 

express 

reserNutioD. 


(0  It  would  appear  from  the  aiitho- 
ritieti  quoted  in  the  mxt  chapter  tliat, 
evrii  without  the  special  words  referring 
to  watercourses  used  and  enjoyed  with 
the  premises,  the  easement  claimed 
would  have  passed  to  the  defendant  as 
"continuous  and  apparent."     And  the 


same  remarks  apply  to  Key  v.  Xcath 
Jtiiral  iJisfricC  Council  (1905),  93  L.  T. 
.007  ;  afi'd.  90  L.  T.  771  ;  and  to  cases 
of  continuous  and  apparent  easements 
decided  under  the  Conveyancing  Act, 
l.SSl,  s.  G,  as  to  which  see  below,  p.  103. 
(k)  (1849),  3  Exch.  279. 
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[on  this  ground.  It  may,  perliaps,  be  supporlod  hy  the  conpidom- 
tion  that  the  way  was  clannod  by  grant  under  tlio  Stutulc  .,f 
Uses  (x). 

It  was  for  some  time  much  debated  wliotlier  a  grant  of  eascnicnts  Wh. thcr 
"  used  and  enjoyed  "  witli  the  promises  conveyed,  passes  only  such  '"■':''"'"' 
privileges  as  have  at  some  tormer  time  been  used  therewith  as  of  ^  "^  ri^l.t 
right,  or  all  conveniences  in  fact  used  therewitli  at  the  date  of  bTIS/*' 
severance.     In  the  former  case  it  Avould  be  necessary  to  show  in 
every  case  t]iat  the  tenement  granted  had  at  some  time  been  hehl 
separately  from  tlio  tenement  retained,  Avitli  a  h'gal  right  to  the 
easement  claimed  in  respect  of  it. 

It  is  now  settled  haw  that  no  such  necessity  exists.  N„w  sc»ti«i 

But  the  cases  upon  this  point  are  important  as  iUustratinf?  llic  '^"^  I"^'v>oui. 
ditiieult  question,  what  amount  and  quality  of  user  during  the  unity  "'^t  iicictwary. 
of  possession  constitute  such  a  dependence  of  one  tenement  upon  tli(j 
other  as  will,  under  a  grant  of  the  dependent  tenement  with  ways, 
&c.  used  and  enjoyed  therewith,  ripen  into  an  easement. 

In  all  the  cases  decided  before  27/onhson  v.  Watcrloir  {//),  with  the  Early  ca«e« 
doubtful  exception  of  Kooystm  v.  Litem  {z),  such  a  previous  sever-  ""  ^''^P^'"'- 
ance  and  enjoyment  as  of  right  appears  to  have  existed,  though  in 
none  of  them  was  the  decision  put  upon  that  ground. 

In  Kooysim  v.  Li(cas{z),  the  defendant  had  demised  to  the  Kooy$ira\. 
plaintiff  two  tenements,  Nos.  69  and  70,  Oxford  Street,  with  a  ^■""'"■ 
piece  of  ground  immediately  behind  No.  70,  Avhicli  had  once 
formed  part  of  a  yard  known  as  Sprang's  Dairy ;  and  the  lease 
included  all  ways,  passages,  &e.  to  the  demised  premises  belong- 
ing or  therewith  or  with  any  part  thereof  used  and  enjoyed.  At 
the  time  of  granting  the  lease,  and  for  many  years  before,  the 
whole  of  the  yard  (including  the  part  now  demised)  had  been 
in  the  possession  of  one  person,  who  had  used  a  gateway  between 
Nos.  71  and  72  as  a  way  for  his  horses  and  cattle  to  every  part  of 
the  yard.  The  plaintiff  built  a  coach-house  and  some  stables  upon 
the  part  demised,  and  claimed  to  use  the  gateway  and  a  way  over 
some  part  of  the  yard  {a)  as  a  means  of  access  to  them ;  and  it 
was  held  that,  by  the  terms  of  his  lease,  he  was  entitled  to  do  so. 


[x)  See  above,  p.  77.  does    not    refer    to    this    latter    claim. 

{y)   (1868),  L.  E,.  6  Eq.  30.  which   appeiir.s   from   th.'   :^tat.iiu'Tit    of 

(;:)   (1822),  5  B.  &  Ad.  830  ;   24  R.  R.  facts.     So  fur  as  the  judLrment  and  the 

575.  reporter's  head-note  are  coiieenied.  the 

[a]  Kelly,  C.  B.,   in   commenting  on  case  might  simply  relate  to  the  que.-ti->n 

this  case  in  his  judgment  in  l(i)iql(>/  v.  of  the  divisibility  of  easement*,  disH^usvsxl 

Hammond  (1868),  L.  R.  3  Exch.  at  p.  ioO,  above  at  p.  86. 
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Whether  pre- 
vious enjov- 
nient  as  of 

right 
necessary. 

Kooyntra  v. 

Liicus. 


[It  does  not  appear  by  the  report  whether  the  part  demised  had 
been  held  separately  from  the  remainder  of  the  yard,  and  Avith  a 
legal  right  of  way  over  it ;  and,  though  it  may  fairly  be  inferred 
from  the  silence  of  the  reporter  that  there  Avas  no  evidence  of 
any  such  severance,  the  case  cannot  be  regarded  as  an  express 
authority  upon  the  point  discussed  in  Thomson  v.  Waterloo.  The 
report  does  not  show  how  far  the  part  demised  had  been  used  as 
dependent  on  the  part  retained,  nor  whether  there  was  any 
defined  or  usual  track  between  the  gateway  and  the  part  demised. 
Neither  does  it  appear  whether  there  was  any  practicable  approach 
to  the  plaintiff's  stables  except  through  the  gateway. 

In  Thomson  v.  Waterloic  {h),  it  appears  that  J.  and  E.  Fellowes, 
being  the  owners  of  closes  A.  and  B.,  had  made  a  road  leading 
from  a  common  adjacent  to  close  A.,  over  close  A.  to  close  B., 
and  had  used  it  for  their  personal  convenience  in  the  management 
of  their  property.  Close  B.  had  been  sold  to  the  plaintiff,  who 
was  the  owner  of  an  estate  lying  beyond  it,  and  had  been 
conveyed  to  him  with  all  ways.  &c.  therewith  occupied  or  enjoyed; 
close  A.  had  then  been  sold  and  conveyed  to  the  defendant.  The 
plaintiff  claimed  to  use  the  road  above  referred  to  as  appurtenant 
to  close  B.     Lord  Romilly,  M.  R.,  decided  against  this  claim. 

"  There  is,"  he  said,  "  it  appears  to  me,  a  distinction  between 
the  user  of  a  way  which  has  been  made  by  the  owner  of  adjoining 
closes,  and  a  right  of  way  which,  previously  to  such  unity  of 
possession,  existed  from  one  close  to  another,  and  which  has 
become  mer"-ed  by  the  fact  of  the  same  person  having  become  the 
owner  of  both  properties.  I  do  not  think  that  the  judges  in 
Plant  V.  James  (/•)  intended  to  lay  down  that  such  words  of 
conveyance  as  were  used  in  that  case,  and  in  tlie  present,  would 
constitute  the  grant  of  a  right  of  way  where  the  user  had  sprung 
solely  from  the  convenience  of  the  person  who  held  the  tenements, 
which  convenience  ceased  to  exist  when  the  severance  between  the 
closes  took  place. 

"  My  meaning  will  bo  better  explained  by  an  example :  Suppose 
the  proprietor  of  a  large  farmyard,  contiguous  to  and  opening  on 
a  high  road,  to  possess  six  fields  continuously  adjoining  each 
other  in  a  line  diverging  from  the  high  road,  and  that  for  the 
convenience  of  cidtivating  them  the  owner  has  been  in  the  habit 


(b)  (1868),  L.  R.  C  Eq.  3G. 

(f)  (1836),  5  B.  &  Ad.  7'Jl  ;  4  A.  &  E.  749 ;  43  R.  R.  405. 
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[of  carting-  manure  from  the  farmyard  on  to  tlie  most  distant  close,  Whetl.or  j.rt.. 
and  also  of  conveyino.  tlio  produce  of  this  field  throu-li  the  other  'i^t'.uljV 
fields  to  the  farmyard,  and  on  to  the  high  road.  rigJu  " 

"  If,  in  that  state  of  things,  the  proprietor  shovdd  sell  the  most  -  ""^^^IL^ 
distant  field  to  a  gentleman  who  made  it  a  part  of  his  park,  Avhich  ^irTZ'',!.' 
was  contiguous  to  it,  and  which  was  still  more  distant  from  tlie 
high  road,  does  the  case  of  Plant  v.  James  mean  to  lay  down 
that  in  such  a  case,  if  in  the  conveyance  the  \endor  uso<l  tli.' 
words  which  are  contained  in  this  deed,  the  purchaser  of  the  field 
would  thereby  acquire  a  right  of  way  from  his  park  through  the 
land  of  the  vendor  to  the  high  road,  and  through  liis  farmyard  ? 
I  think  nothing  less  than  express  words  describing  such  a  road 
would  bo  sufficient  for  sucli  a  purpose.  But  the  case  would  be 
very  different  if  the  owner  of  the  park  had  always  had  a 
right  of  way  from  the  park  through  the  six  closes  to  the  high 
road,  and  had  afterwards  become  the  purchaser  of  those  six  fields 
and  the  farmyard,  whereby  the  right  of  way  had  become  merged 
by  unity  of  possession,  and  if  he  had  afterwards  sold  the  park 
and  the  adjoining  six  fields  to  a  purchaser,  and  in  the  conveyance 
conveyed  to  that  purchaser  '  all  rights  of  way  now  or  heretofore 
used,  occupied,  or  enjoyed,'  then  these  words  would  point  expressly 
to  the  ways  formerly  used. 

"  In  the  case  before  me,  there  was  no  previous  right  of  way  to 
be  merged ;  how  then  can  imity  of  possession  create  in  one  case 
what  it  suspends  in  another  case  {d),  and  give  to  the  purchaser  of 
the  outlying  closes  all  the  same  inodes  of  access  over  the  rest 
of  the  adjoining  property  of  the  vendor  which  that  vendor  iised 
before  the  sale  ?  It  is  clear  that  it  cannot,  on  behalf  of  the  plaintiff, 
be  put  less  high  than  this,  for  why  should  the  purchaser  be  allowed 
to  select  one  out  of  half-a-dozen  ways  which  tho  vendor  was 
habitually  using  ? 

"  It  is  obvious,  therefore,  that  if  these  words  were  held  to  create 
a  new  right  of  way,  they  would  give  the  purchaser  of  the  outlying 
field  a  right  of  going  over  the  adjoining  property  of  the  Messrs. 
Fellowes  in  every  direction  in  which  they  had  been  accustomed  to 
go  from  or  to  the  land  in  question,  and  that  in  a  case  where  such 
access  is  not  necessary  for  the  convenient  use  and  occupation  of  the 


{'/)  It  seems  probable  that  there  is  but  the  express  <rrant  accompauyinfr 
some  mistake  here  iu  the  report.  Ob-  the  severauce,  whidi  is  said  to  create 
viously  it  is  not  the  unity  of  possession,       the  right  of  access. 
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vious  enjoy- 
ment as  of 

right 
necessary. 

Thomson  v. 
JFaUrlow. 


I.inghij  V. 
Hammond. 


Whether  pre-  [piece  of  land  SO  sold.  This  evidently  could  not  be  the  intention  of 
tlie  vendor.  The  question  depends  upon  the  construction  of  the 
deed  ;  and  it  is  clear  that  these  words  have  onl}'  a  natui'al  meaning 
belonging  to  the  circumstances  of  the  case,  and  not  a  technical 
meaning  extending  to  every  road  which  the  owner  may  have  made 
for  his  own  temporary  convenience.  I  do  not  think  the  words 
have  such  a  meaning  by  themselves.  I  do  not  think  the  vendors 
used  them  in  that  sense.  I  think  no  case  exists  which  compels  me 
to  give  them  a  meaning  contrary  to  that  which,  in  the  circumstances 
of  the  case,  they  will  properly  bear. 

"  The  case,  therefore,  must  depend  upon  this  circumstance, 
whether  there  was  a  road  used  before  the  vendors  held  the  property; 
in  other  words,  whether  it  was  an  old  road  which  became  merged 
by  the  unity  of  their  possession,  or  whether  it  was  simply  a  road 
used  for  their  own  convenience  in  managing  the  property.'' 

In  Langlcij  v.  Hammond  {c)  the  defendant  was  the  owner  of  a 
house  and  pleasure-ground,  and  was  the  lessor  of  a  farmyard,  with 
some  outbuildings  erected  upon  it,  which  adjoined  his  pleasure- 
ground  on  the  west.  The  entrance  to  the  farmyard  was  in  a  street 
to  the  north ;  and,  from  the  entrance  gate  straight  across  the  open 
yard  and  terminating  at  the  opposite  hedge  on  the  south  (in  which 
there  was  no  gateway  or  means  of  exit) ,  was  a  hard  gravelled  roadway, 
used  for  carting  the  farm  produce  into  the  yard,  and  for  the  more 
convenient  access  to  the  buildings  thereon,  and  not  fenced  in  on 
either  side.  In  18(JG  the  defendant,  wishing  to  regain  possession 
of  that  portion  of  the  farmyard  which  immediately  adjoined  his 
pleasure-ground  and  lay  between  the  boundary  of  his  grounds  and 
the  roadway  above  mentioned,  for  the  purpose  of  making  a  kitchen 
garden,  took  a  surrender  of  this  strip  of  land  and  the  outbuildings 
upon  it,  '•  together  with  all  ways  ....  therewith  now  used, 
occupied,  and  enjoyed,"  and  covenanted  to  make  and  keep  in  repair 
a  boundaiy  fence  between  the  strip  surrendered  and  the  remainder 
of  the  farmyard.  After  the  surrender  the  defendant  claimed  the 
right  to  have  a  gateway  in  the  boundary  fence,  and  to  use  the 
whole  length  of  the  roadway  as  an  access  to  the  strip  surrendered. 
She  had  no  other  means  of  getting  to  this  strij)  with  a  cart,  unless 
she  made  a  road  through  her  pleasure-ground.  At  the  trial  the 
judge  directed  the  verdict  to  be  entered  for  the  plaintiff ;  and  a 


[c)  (1868),  L.  K.  3Exch.  161. 
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[rule  nisi,  obtained  by  the  defendant,  to  enter  the  verdiit  for  licr,  ^^''""  ■ 
was  discharged  by  the  Court  of  Exchequer.  i,„.,.t  „, .  i 

Kt'llv,  C.  B.,  in  giving  iudginent,  said:  "I   do  not  enter  into         "'*''" 
the  question  of  how  far  this  was  a  defined  fixed  ro;nl.     Thou'-'li  it 
is  spoken  of  as  a  hard  gravelled  road,  it  seems  to  liave  Ijim-u  nion'      ll<ti,,moHd. 
properly  a  track  ;  but  at  any  rate  it  was  a  way  along  wliicli  persons 
occasionally  passed  from  West  Street  to  the  land  containing  tln' 
buildings.     The  question  is  this  :  tliere  never  having  been  a  time, 
previously  to  the  surrender  of  18G(J,  when  the  two  pieces  of  ground 
were  owned  and  used  by  different  persons,  so  as  to  make  it  possible 
for  a  right  of  way  in  a  strict  sense  to  exist,  but  the  Avay  liaving 
only  been  used  for  the  accommodation  and  at  the  pleasure  of  the 
owner  of  both  properties,  was  a  riglit  of  way,  upon  the  severance 
of  the  properties  by  the  conveyance  or  surrender  of  ISljfj,  created 
or  passed  by  law  by  virtue  of  general  words,  which  we  may  take  as 
being  the  largest  and  most  extensive  that  could  have  been  used ':' 
I  am  of  opinion  that  it  was  not.     The  law  resulting  from  the 
numerous  and  complicated  cases  to  which  we  liavc  been  referred  is 
simply  this  :  Wlieu  the  owner  of  a  piece  of  land  has  a  riglit  of 
way  over  adjacent  land,  so  that  he  may  maintain  at  any  time  an 
action  for  an  obstruction,  if  afterwards  by  inheritance  or  purchase 
both  pieces  of  land  come  to  one  and  the  same  owner,  the  right  is 
necessarily  at  an  end,  the  enjoyment  thenceforth  being  the  mere 
exercise  of  a  right  of  property  on  his  own  land.     But,  if  at  a  later 
period  the  properties  again  fall  into  the  ownership  and  possession 
of  different  persons,  and  in  the  conveyance  of  the  land  to  which 
the  right  of  way  was   formerly  attached,  the  words  are  found, 
'together  with  all  ways,  &c.  used  or  enjoyed  therewith,'  the  effect 
of  these  words  is  to  revive  the  right  that  formerly  existed,  and 
which  has  been,  not  extinguished,  but  only  suspended.     But  since 
it  does  not  appear  here  that  at  any  antecedent  time  there  existed  a 
right  over  one  of  these  pieces  of  land  attached  to  the  other  piece  of 
land,  the  effect  of  these  words  cannot  make  or  revive  a  right  of 
way  that  never  before  existed. 

"  I  need  not  examine  the  authorities  at  length ;  the  effect  of 
them  may  be  correctly  gathered  from  the  judgment  of  the  Master 
of  the  Rolls  in  Thomson  v.  Waferhir,  which  relieves  me  from  the 
necessity  of  considering  them  in  detail." 

Martin,  B.,  seems  also  to  have  considered  himself  bound  by  the 
judgment  of  the  Master  of  the  Rolls  in  Tlmimn  v.  Wafrrhnr  to 
decide  the  case  on  the  same  ground. 
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"Whether  pre-       [Bramwell,  B.,  gave  judgment  as  follows  : — "I  also  think  this 

ment  as  of     rule  must  be  discharged.     I  am  not  prepared  to  say,  and  I  do  not 

right        understand  the  Master  of  the  liolls  to  have  decided,  that  a  right 

necessary.  " 

— ^ — ■ —  of  Avay  could  not  pass  under  words  such  as  those  here  used,  even 

Jlainmoiid.  though  there  had  always  previously  been  unity  of  ownership  and 
possession.  And  should  the  case  arise,  I  should  Avish  for  time  to 
consider  before  I  consented  to  the  doctrine  supposed  to  have  been 
laid  down.  Suppose  a  house  to  stand  100  yards  from  a  highway, 
and  to  be  approached  by  a  road  running  along  the  side  of  a  field, 
used  for  no  other  purpose,  but  only  fenced  off  from  the  field,  which 
I  assume  to  be  the  property  of  the  owner  of  the  house,  I  should 
A\ish  for  time  to  consider  before  deciding  that  on  the  conveyance 
of  the  house  the  right  to  use  that  road,  not  being  a  way  of 
necessity,  would  not  pass  under  such  words  as  these.  The  ground 
on  which  I  think  this  rule  ought  to  be  discharged  is  that  there  is 
here  really  no  defined  road.  It  is  said  that  it  is  hard  and  gravelled, 
but  in  truth,  as  soon  as  you  turn  out  of  West  Street,  you  do  not 
come  into  what  is  a  road  and  nothing  else,  kept  for  no  other 
purpose,  but  into  a  rick-yard,  where  the  occupier  could,  and  no 
doubt  did,  go  in  any  particular  direction  he  desired.  But  this  is 
not  a  way  of  such  a  definite  kind  as  will  pass  under  general  words  ; 
it  is  no  more  a  way  (if  I  may  use  the  illustration)  than  the  short 
cut  a  man  may  take  across  his  room  from  the  piano  to  the  fireplace 
is  a  way.  In  one  sense,  no  doubt,  it  is  a  way  which  he  may  use ; 
but  he  only  uses  it  equally  with  ways  in  other  directions,  by  virtue 
of  his  right  of  possession,  not  because  there  is  any  road  made  there, 
but  because  it  is  the  shortest  cut  to  the  place  he  wishes  to  get  to. 

"  Another  ground  is  this,  that,  assuming  any  way  to  exist,  it 
would  be  merely  a  way  up  to  the  nearest  part  of  the  adjoining 
land ;  but  the  defendant  claims  to  go  through  the  whole  piece  to 
the  extreme  end.  As  these  gi'ounds  are  in  my  judgment  sufficient, 
I  will  not  entangle  the  case  by  a  consideration  of  the  other  questions 
raised." 

V'attnv.  Watt>i  V.  Ke/son{f),  a   case  of   watercourse,  was  decided   on 

another  point  and  without  reference  to  the  words  of  the  grant  of 
easements;  but,  in  the  course  of  the  argument  and  of  the  judg- 
ment, the  Lords  Justices  Jai/ics  and  Mell'mh  expressed  their  con- 
currence in  the  observ^ations  of  Baron  Bramwell  in  the  above  case 
of  Langlcy  v.  Hammond. 


KeUon . 


(/)  (1870),  L.  R.  G  Ch.  16G, 
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[The  point  was  well  raised  in  Kay  v.  Oxlnj  {<j).     The  aefendanL  Wh.ther  pr,.- 
had  conveyed  to  tlio  plaintilf  a  messuage,  with  a  cottagt*  and  slall.-    '.'.'.'.".'/'"i'.'iV 
belonging-  to  it,  called  "  Roseville,"  "together  with  all    ...    .         »-'K»'t 
Avays  and  rights  of  way  ....  with  the  same  or  any  of  thcui  now  -"'^'^^^-'  - 
or  heretofore  demised,  occupied,  or  enjoyed."     A  former  tenant  of  '"'^  ^'  ^'^'^' 
Eoseville  had,  by  permission,  built  a  loft  over  tlie  cottage,  witli 
apertures  opening  on  to  a  private  farm-road  passing  over  otiier 
land  of  the  defendant ;  and  he  and  his  under-tenants  had,  up  to 
the  time  of  the  sale  to  the  plaintiff,  used  the  defendant's  farm- 
road  to  got  hay  and  corn  to  the  loft.     It  was  held  that  the  plaintilf 
was  entitled  to  use  the  road  for  the  same  purposes. 

"  The  first  case,"  said  Blackburn,  J.,  "  relied  on  for  the  defendant 
is  Thoiufion  v.  Waterloir  {//)  before  the  late  Master  of  the  Rolls ; 
and  I  cannot  help  thinking  that  lie  must  have  been  misunderstood. 
He  is  reported  to  have  said :  '  There  is,  as  it  appears  to  me,  a 
distinction  between  the  user  of  a  way  which  has  been  made  by  the 
ow^ner  of  adjoining  closes,  and  a  light  of  way  which,  previously  to 
such  unity  of  possession,  existed  from  one  close  to  the  otlier,  and 
which  has  become  merged  by  the  fact  of  the  same  person  having 
become  the  owner  of  both  properties.'  I  quite  agree  that  there  is 
a  distinction.  The  way  which  had  existed  previously  to  the  unity 
of  possession,  and  which  still  continued  to  exist,  is  obviously  one 
to  be  used  and  enjoyed  as  appertaining  to  the  other  premises.  In 
the  case  of  the  other  way  it  would  require  to  be  seen  whether  it 
had  been  so  used  and  enjoyed.  Then  the  Master  of  the  Rolls 
continues:  'I  do  not  think  that  the  judges  in  James  v.  Plant  {i) 
intended  to  lay  down  that  such  words  of  conveyance  as  were  used 
in  that  case  and  in  the  present  would  constitute  the  grant  of  a 
right  of  way,  where  the  user  had  sprung  solely  from  the  conve- 
nience of  the  person  who  held  both  tenements,  which  convenience 
ceased  to  exist  when  the  severanc3  between  the  closes  took  place.' 
Taking  that  as  the  rule  to  be  applied  as  to  matter  of  fact,  I  think 
it  is  a  sound  one.  I  think,  whenever  it  appears  that  an  alleged 
right  of  way  had  been  used  for  the  conAenience  of  the  person  who 
held  both  tenements,  which  convenience  ceased  to  exist  when  a 
severance  took  place,  it  is  a  good  rule  to  adopt  to  say  that  the  way 
was  not  used  or  enjoyed  as  appurtenant  to  the  premises — it  was 
used  for  the  convenience  of  the  man  who  was  the  occupier  of  the 


{(,)  (187.5).  L.  R.  10  Q.  B.  360.  («)  (1836),  4  A.  &  E.  TiO;   13  R.  R. 

(h)  (1868;,  L.  R.  6  Eq.  36.  466. 
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"Wliether  pre-  [two;  and,  when  he  ceases  to  he  the  occupier  of  the  two,  I  think 

ment  as  of     it  is  uo  longer  appurtenant.    That,  I  think,  is  a  sound  rule.     And, 

^S^^        thouc'h  the  facts  of  the  case  before  the  late  Master  of  the  Rolls 

necessary.  '^  i  r    i.   i.u 

are  not  set  out,  I  presume  they  were  such  as  to  show  that  the 

right  of  way  said  to  pass  was  for  the  convenience  of  the  person  so 
long  as  he  was  the  occupier  of  the  whole  premises  to  which  and 
over  which  the  way  went.  Looking  at  it  in  that  view,  it  would 
seem  to  have  been  a  sound  enough  decision. 

"In  Langki/  v.  Hammond  (/.•)  the  Lord  Chief  Baron  is  reported 
to  have  laid  it  down  as  a  matter  of  law  :  '  Since  it  does  not  appear 
here  that  at  any  antecedent  time,'  that  is,  before  the  unity  of 
possession,  '  there  existed  a  right  over  one  of  these  pieces  of  land 
attached  to  the  other  piece  of  land,  the  effect  of  these  words,' 
(together  with  all  w^ays  used  or  enjoyed  therewith)  '  cannot  make 
or  re^■ive  a  right  of  way  that  never  before  existed.'  And  then  he 
goes  on  to  cite  what  I  have  read  from  the  judgment  of  the  Master 
of  the  Rolls  in  T/iomson  v.  Waterloic.  No  doubt  the  Lord  Chief 
Baron  so  lays  down  the  law ;  and,  if  that  had  been  the  decision  of 
the  Court  of  Exchequer,  we  should  have  been  bound  by  it,  and  we 
must  have  left  the  question  whether  it  was  right  or  no  for  the 
Court  of  Error.  But  I  cannot  agree  that,  upon  the  construction 
of  words  like  those  in  the  conveyance  here  in  question,  they  cannot 
as  a  matter  of  law  create  a  right  of  way  that  did  not  previously 
exist  as  a  right.  If  the  words,  as  my  brother  Lush  suggested  in 
the  course  of  the  argument,  had  been  '  together  w'ith  the  right  of 
■\vay  which  Green  (the  under-tenant  of  Roseville)  de  facto  has 
enjoyed  of  passing  over  the  private  farm-road,'  supposing  that  had 
been  a  right  of  way  never  enjoyed  as  of  right  but  merely  a  way 
de  facto  used,  still,  I  think  the  words  would  have  clearly  enough 
created  a  right  of  way.  I  quite  agree,  wdiere  there  is  a  track 
across  the  middle  of  a  stack-yard,  and  the  owner  sold  one  side  of 
the  stack-yard  to  enable  the  purchaser  to  throw  it  into  his  pleasure- 
grounds,  that  track  across  the  middle  of  the  stack-yard  would  not, 
to  use  the  words  of  the  Master  of  the  Rolls,  be  a  right  of  way 
appurtenant  to  every  portion  of  the  stack-yard,  but  a  right  of  way 
solely  for  the  convenience  of  the  person  who  held  the  whole  stack- 
yard, which  convenience  ceased  to  exist  when  he  severed  one  part 
of  the  stack-yard  from  the  other.  That  is  a  good  and  sound 
distinction  ;  and,  taking  it  in  that  way,  which  is  the  point  Martin, 

(A:)  (1868),  L.  R.  3  Exch.  at  p.  168. 


15 V  j:xrjii:,s.s  agkeejient.  <i!» 

[B.,  went  upon,  I  think  the  decision  is  perfectly  ^^ooJ  and  ri«,dit.  Whothcr  pre- 
As  to  the  Lord  Cliief  Laron's  dictum,  I  do  not  think  that  wliat  the    ""uZinl'lA 
Master  of  tlio  liolls  s.iid  amounted  to  so  mucli  ;  but,  if  it  did,  wo         "^^'^ 
have  the  dicta  of  the  Lords  Justices  James  and  ^Mellisli  in  J/7///j<    .""^"^^^ 
\.  Kel-^on  (/),  showing  that  they  do  not  agree  in  tlie  doctrine.     It    ^''^^'  ^'^' 
cannot  make  any  difference  in  hiw,  whetlier  the  right  of  way  was 
only  de  facto   used  and   enjoyed,   or  Avliether   it   Avas   originally 
created  before  the  unity  of  possession  and  then  ceased  to  exist  as 
a  matter  of  right,  so  that  in  the  one  ease  it  would  be  a  right 
created  de  novo,  in  the  other  merely  revived.  But  it  makes  a  great 
difference  as  matter  of  evidence  on  the  question  w^hether  the  wny 
was  used  and  enjoyed  as  appurtenant." 

The  judgment  of  Lush,  J.,  was  to  the  same  elfcct.  other ca^^Hon 

In  BarJ;shire  v.  Gruhh  {m),  the  main  question  was  raised  in  this  If'e^il^'.n".'"!*! 
way.  Two  brothers  and  two  sisters,  tenants  in  common  in  equal  us^iand 
shares  of  a  piece  of  ground  which,  had  never  been  divided,  verbally  ^j'.T.  •'.  .' 
agreed  that  the  land  should  be  partitioned  as  follows,  viz.,  that  amhL 
one  portion  (coloured  green  on  a  plan  afterwards  prepared,  and  so 
referred  to  in  the  case  as  the  green  portion)  should  be  conveyed 
to  the  elder  brother,  another  portion  (called  the  pink  portion)  to 
the  second  brother,  and  the  remainder  (called  the  blue  ^lortiou)  to 
the  elder  sister,  the  remaining  sister  receiving  oO/.  from  the 
brothers  for  her  share  of  the  land.  On  the  pink  and  blue  portions 
stood  a  double  cottage,  or  building  divided  into  two  cottages. 
This  building  stood  to  the  east  of  a  high  road,  from  which  it  was 
separated  by  part  of  the  pink  land.  The  eastern  cottage  (the  one 
farthest  from  the  high  road)  stood  on  the  blue  portion ;  the 
western  cottage  stood  on  the  pink  portion.  Access  from  the  high 
road  to  both  the  cottages  was  obtained  by  a  clearly  defined  gravel 
path,  which  had  been  constructed  during  the  unity  of  possession, 
and  passed  over  that  part  of  the  pink  portion  which  separated  the 
cottages  from  the  high  road.  The  deed  of  partition,  executed  in 
pursuance  of  the  agreement  above  set  out,  was  so  drawn  as  not  to 
divide  the  pink  portion  from  the  blue,  but  to  make  the  j'ounger 
brother  and  the  elder  sister  tenants  in  common  of  both ;  but  the 
brother  took  possession  of  the  pink  portion,  and  the  sister  of  the 
blue.  The  brother  having  stopped  up  the  path,  an  action  was 
brought  by  the  sister  for  partition  of  the  pink  and  blue  portions, 
or  for  rectification  of  the  deed  abeadj  executed. 

(0  (1870),  L.  R.  G  Ch.  at  pp.  172,  174.  (m)  (1881),  L.  R.  18  Ch.  D.  61G. 
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Easements 

used  aud 

enjoyed,  <S:c, 

Jiarkshire  v. 
Grubb. 


Judj 
Frv, 


fment  of 
J. 


[The  action  was  heard  bjFry,  J.,  who  hold  that  the  plaintiff  was 
entitled  to  have  the  deed  reformed,  so  as  io  give  her,  instead  of  an 
■  undivided  moiety  of  the  pink  and  blue  land,  the  blue  land  in 
severalty,  together  with  a  right  of  way  over  the  gravelled  path  for 
all  purposes  connected  with  the  blue  land,  and  ordered  the  brother 
to  restore  the  path. 

"  In  determining  how  the  conveyance  oui^ht  to  be  framed,  the 
Com-fc  could  not  exclude  from  its  consideration  the  fact  that  the 
gravelled  path  was  actually'  used  as  the  mode  of  access  from  tlie 
road  to  the  cottages,  l^urther,  I  must  observe  that  from  the 
evidence  it  appears  that  there  was  in  fact  at  this  time  no  other  path 
leading  from  the  high  road  to  the  cottages ;  and,  upon  the  scheme 
of  tlie  agreement,  there  was  no  other  which  could  well  be  used  for 
access  to  the  blue  land,  for  that  land  was  on  all  sides  surrounded 
either  by  the  pink  or  by  the  propcrt}'  of  strangers.  Therefore,  in 
my  opinion,  the  deed  to  carry  into  effect  the  agreement  ought  to 
have  contained  a  grant  of  a  right  of  way  to  the  plaintiif  over  the 
gravelled  path.  But  I  will  go  a  little  further,  and  will  suppose 
that  the  deed  executed  in  pursuance  of  the  agreement,  instead  of 
expressly  granting  the  way,  had  contained  only  the  ordinary 
general  words  ;  would  those  words  have  passed  this  right  of  way  ? 
I  think  that  among  the  general  words  would  have  been  found  a 
grant  of  'all  ways  now  used  or  enjoyed  with  '  the  blue  land  {n). 
Then  the  simple  inquiry  would  have  been,  was  the  way  in  question, 
at  the  time  of  the  execution  of  the  deed,  used  or  enjoyed  Avith  the 
blue  land  ?  If  it  was,  it  would  have  passed  with  the  deed  ;  if  it 
was  not,  it  would  not  have  passed  (o).  I  have  already  found  upon 
the  evidence  that  the  way  was  used  at  the  time  with  the  blue 
land ;  and,  therefore,  in  my  opinion,  it  would  have  passed  under 
those  general  words."  The  learned  Judge  then  reviewed  tlie 
authorities,  and  said  that  the  doubt,  introduced  by  the  cases  of 
ThoiiiHOti  V.  Watcrloic  [p)  and  Laiujleij  v.  Uaminoud  [g),  whether  the 


(«)  Sec,  however,  Bolioit  v.  Bolton 
(1879),  L.  R.  11  Ch.  U.  968.  Cf.  Xwholh 
V.  Nicholbi  (1900),  81  L.  T.  811.   " 

(o)  It  is  diftiuult  to  reconcile  with 
the  principles  here  stated  the  deci.siou 
of  V.-C.  Kinderslcy  in  JJauid  v.  Andrr- 
ton  (31  L.  J.,  Ch.  010;  8  Jnr.,  N.  S. 
328).  For,  it  the  w;iy  thert-  cliimed 
Wii.s  in  fact  used  wiili  No.  4,  Mincing 
Lane,  during  the  unity,  and  if  the 
plaint ilf  was  entitled  to  a  grant  of  all 


ways  used  with  the  propiTty,  he  was 
entitled  as  against  his  vendor  to  the 
way  in  question.  And,  as  the  defendant 
jinsuinably  had  notice  of  the  plaintiff's 
rights  (see  Fcimlcr  v.  I'urmr,  1 1  L.  J., 
N.  S.  Ch.,  per  Wigram,  V.-C,  at 
p.  163),  the  plaintiff  had  the  same 
rights  in  equity  as  against  him. 

{p)  (1868),  L.  R.  6Eq.  30. 

{'l)  (1808),  L.  R.  3  E.>cch.  IGI. 
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[above  words  would  bo  sufficient  to  pass  Avay.s  never  enjoyed  as  of     EusomoDU 
right  and  over  a  separate  property,  was  dispelled  by  the  dicta  in    c...juml!'4o. 

Waffs  v.  KekoH  (r)  and  the  decision  in  lun/  v.  (Irki/  U).     After  '„    '.  , • 

quoting  the  opinion  expressed  by  ]5aron  Bramwell  in  Latifjlei/  v.  Orubb. 
Ilaiiiinoiid  {f),  he  continued:  "I  adopt  that  view:  I  think  tliat, 
where  there  are  two  adjoining  closes,  and  there  exists  over  one  of 
them  a  formed  and  constructed  road,  which  is  in  fact  used  for  the 
purposes  of  the  other,  and  that  other  is  granted  with  the  general 
words  '  together  with  all  ways  now  used  or  enjoyed  therewith,'  a 
right  of  way  over  the  formed  road  will  pass  to  the  grantee,  even 
though  that  road  had  been  constructed  during  the  unity  of 
possession  of  the  two  closes,  and  had  not  existed  previously." 

The  point  arose  once  more  in  Bat/Iei/  v.  Great  WcHtcrn  Rail.  Ji"yi'-yv. 
Co.  (a),  and  the  law  as  laid  down  by  Frj^,  J.,  in  the  above  case  jtaii.  Co."'^'"'' 
yvas  athrmed  by  the  Court  of  Appeal.  In  this  case,  the  Great 
"Western  Eailway  Company  had  purchased  from  the  plaintiff, 
under  the  powers  of  their  Act,  a  piece  of  land  on  which  was  a 
stable ;  and  by  the  conveyance  to  the  company  the  laud  was 
granted  "  together  with  all  ...  .  rights,  members,  and  appur- 
tenances ....  deemed,  taken  or  known,  held,  occupied  or  en- 
joyed as  part,  parcel,  or  member  thereof."  Access  to  the  stable 
from  the  high  road  had  always  been  obtained  by  means  of  a 
private  road  passing  over  other  land  of  the  plaintiff,  and  con- 
structed during  the  unity  of  possession  of  such  other  land  Avitli  tlie 
land  conveyed ;  and  this  means  of  access  had  apparently  been 
granted  or  permitted  to  a  tenant  of  the  plaintiff  up  to  the  date  of 
the  conveyance.  It  was  held  by  Chitty,  J.,  and  by  the  Court  of 
Appeal,  that  the  company  had,  by  virtue  of  the  conveyance,  the 
right  to  use  this  private  road,  although  the  conveyance  affected 
to  grant,  not  "  ways  "  but  "  rights  "  enjoyed  with  the  stable,  and 
notwithstanding  that  the  stable  was  purchased  for  the  purpose  of 
the  defendants'  undertaking.  Chitty,  J.,  said  that,  in  this  nm- 
nection,  the  term  "rights"  must  be  used  in  some  secondary 
sense,  and  as  denoting  something  less  than  the  legal  right ;  and 
treated  ICa//  v.  Oxle//  (.^•)  and  Bar/c-s/iire  v.  Griifjb  (//)  as  settled  law. 
The  Lords  Justices  also  treated  this  point  as  decided  by  tliose 
cases,  and  chieflv  considered  the  distinction  attempted  to  be  made 


(r)  (1870),  L.  R.  6  Ch.  166.  («)  (1884),  L.  R.  26  Ch.  Div.  43J. 

(.»)  (1875),  L.  R.  10  Q.  B.  360.  (x)  (1876),  L.  R.  10  Q.  B.  3G0. 

{t)  Above,  p.  96.  (y)  (1881),  L.  R.  18  Ch.  D.  G\0. 
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Layley  v. 

Great   Western 

Hail.  Co. 

Besolt  of  the 
cases. 


Whether 
tnick  need 
be  Aisible. 


Whether 
closes  must 
be  divided. 


[between  a  railway  comjiaiiy  taking-  laud  under  compulsory  powers 
aud  an  individual  (~). 

Tlie  result  of  the  authorities  is  that,  so  far  as  the  cases  of 
T/wii/.soii  V.  Wdterloic  {(i)  and  Laiif/lc//  v.  JLnjin/oiid  (h)  rested  on 
the  distinction  between  ways  once  enjoyed  as  of  right  and  ways 
only  enjoyed  in  fact,  these  cases  may  be  taken  to  be  overruled. 
The  effect  to  be  given  to  the  words  "used  and  enjoyed"  is  thus 
simply  a  question  of  construction  (r),  to  be  determined  with  due 
regard  to  the  facts  existing  at  the  time  of  the  conveyance  (d). 

In  some  cases,  stress  is  apparcntl}^  laid  on  the  fact  that  the 
right  is  claimed  over  a  "  formed,"  "  made,"  or  "  hard  gravelled  " 
road,  i.(\,  a  road  physically  and  visibly  marked  out  as  such. 
No  doubt  this  marking  out  is  of  great  importance  as  evidence  of 
user;  for,  if  the  user  be  (as  to  support  the  grant  it  should  be) 
a  fixed  and  definite  user,  it  is  unlikely  that  no  visible  track 
should  have  remained.  But  the  visibility  is  not  itself  an 
essential  matter  for  the  purpose  now  under  discussion.  Tlie 
way  to  be  proved  is  an  incorporeal  user,  not  a  visible  or  bodily 
way,  nor  even  an  user  evidenced  by  a  '*  signe  apparent "  (c). 

Xeither  is  it  essential  that  tlie  close  over  which  a  Avay  is  claimed 
under  tliese  words,  should  have  been,  before  the  severance, 
physically  divided  off  and  distinguished  by  buildings  from  the 
close  in  respect  of  which  tlie  way  is  claimed.  They  may  have 
been  both  part  of  one  undivided  close.  But  here  again,  such  a 
physical  division  is  of  value  as  evidence  of  the  dependence 
of  one  close  upon  the  other,  or  of  the  user  of  one  close  as  quasi- 
dominant  over  the  other. 


(;)  Certain  obser^■ations  made  by 
Chitty,  J.,  and  by  Bowen  and  Fry, 
L.  JJ.,  lead  to  the  conclusion  that  they 
mi^rlit  have  held  the  way  to  have  passed 
even  withijut  an  express  grant  of  ways 
or  other  ri^rhts.  This  point  is  considered 
in  the  next  chapter. 

{(i)  L.  R.  6  Eq.  36. 

(b)  L.  R.  3  Exch.  IGl. 

(c)  See  per  Bowen,  L.  J.,  in  Jiaijlnj 
V.  Great  Jl'cxierii  JCailtruij  (1884),  L."  K. 
26  Ch.  Div.  at  p.  455  ;  and  per  Fry, 
L.  J.,  ibid.  p.  456. 

{(l)  IMlw. Byron  (1877),  L.  R.  4  Ch.D. 
C67,  a  case  of  common.  And  see  Hoc 
V.  Siddoim  (18SS),  L.  R.  22  Q.  B.  Div. 


224,  where  it  was  held  that  a  frrant 
of  hind,  with  all  ways  "  now  or  hereto- 
fore "  held  or  eujoyed  as  appurtenant 
tliereto,  did  not  create  a  right  of  way 
over  a  road  formerly  used  in  connection 
with  the  land  conveyed,  but  shut  off 
from  it  by  a  stone  wall  twenty  j-ears 
before  the  conveyance.  Cf.  Maif  v. 
IkUrMlc,  [1905]  2  Ch.  605.  The  word 
"  heretofore  "  is  not  contained  in  sect.  6 
of  the  Conveyancing  Act,  1881. 

(c)  The.se  observations  do  not,  of 
course,  apply  to  the  case  where  a  way 
is  claimed,  as  an  "  iipjijirent"  easement, 
under  a  grant  not  referring  to  use  and 
occupation.  This  case  is  con.sidered  in 
the  next  chapter. 


BY  EXPRESS  ACiKEEMEM'.  lOM 
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[It  should  be  noted  that  a  grant  of  ways,  &c.,  "  occujiiod  or  T 
enjoyed"  with  the  premises  conveyed,  is  prima  faeio  impHt-d  in 
every  conveyance  dated  after  the  year  1(S81  (/).  But  tin*  impli- 
cation is  subject  to  the  terms  of  tlie  conveyance  and  tlio  circum- 
stances under  which  it  was  executed;  and  the  fact  that  tlic  con- 
veyance expressly  includes  lights  "  appurtenant ' '  to  tlie  property 
is  an  argument  against  its  passing  other  privileges  not  so 
appurtenant. 

In  Boddhujton  v.  Atho  (g),  the  owner  of:  a  liouse  ami  a  plot  of  Btiidiugton  v. 
land  adjoining,  first  granted  a  lease  of  the  house,  then  contracted 
to  sell  the  land  to  the  defendant,  and  afterwards  contracted  to  sell 
the  house,  subject  to  the  lease,  to  a  person  through  whom  the 
plaintiff  claimed.  These  two  contracts  for  sale  were  in  fact  earned 
into  effect  by  conveyances  in  the  order  following,  namely,  the 
conveyance  to  the  plaintiff  was  executed  first  and  the  conveyance  to 
the  defendant  afterwards.  The  plaintiff  subsequently  determined 
the  lease  upon  a  breach  of  condition,  and  recovered  possession  of 
the  house. 

Upon  the  defendant  commencing  to  build  on  the  adjoining  land 
so  as  to  obstruct  the  lights  of  the  plaintiff's  house,  the  plaintii! 
instituted  proceedings,  claiming  an  easement  of  light  over  the 
adjoining  land,  on  the  grounds  {inier  a/ia)  of  an  express  grant, 
by  virtue  of  the  Conveyancing  Act,  1881,  s.  6.  The  convey- 
ance of  the  house  to  the  plaintiff  contained  the  words  "  together 
with  the  ways,  paths,  passages,  lights,  rights,  easements  and 
appurtenances." 

Chitty,  J.,  in  dealing  with  the  question  of  the  Conveyancing 
Act,  said  (/?)  :  "  Then  the  plaintiff  says  that,  inasmuch  as  these 
lights  were — and  he  is  quite  right  in  point  of  fact — actually 
enjoyed  at  the  time  of  the  conveyance,  therefore  there  is  an  express 
grant  to  him  of  the  lights.  No  doubt  these  words  do  carry  the 
plaintiff's  case  beyond  what  the  law  otherwise  would  have  done  (/), 
and  far  beyond  what  the  deed  itself  does.  Conveyancers  had,  pre- 
viously to  the  passing  of  this  Act,  invented  a  form  which  carried 
not  the  appurtenances  merely,  such  as  are  strictly  so  m  law,  Init 
carried  rights  which  were  usually  enjoyed  at  the  time  of  the  con- 
veyance, the  effect  of  which  was,  in  many  cases,  to  grant  de  noco  a 


(/)  Conveyancing    Act,    1881,    s.    6,  (A)  At  p.  331.  ,.  .         „     r,j 

above,  p.  83.  {^)  l^ut  see  Godwin  v.  hchweppc*,  Ltd., 

iff)  (1887),"  35  C.  D.  317.  wted  below,  p.  107. 
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Bedd'.ugton     [right.    I  aiii  bouiid,  then,  to  read  into  the  com  eyanee  tlie  w  ords  of 
■    ^'  sect.  0,  sub-sect.  2,  unless  the  4th  sub-section  applies.     The  4th  sub- 

section runs  tlius  :  '  This  section  applies  onh"  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  conveyance,  and  shall  have  effect 
subject  to  the  terms  of  the  conveyance,  and  to  the  provisions  there- 
in contained.'  The  question  is,  -whether  the  deed,  which  mentions 
the  appurtenances  thereto  belonging  in  such  a  form  as  to  show 
that  only  appurtenances  strictly  so  called  would  pass,  is  a  sufficient 
expression  of  a  contrary  intention  ....  There  is  not  an  expression 
of  a  contrary  intention  in  so  many  words.  What  there  is  in  the 
deed  is  an  expression  that  something  sliall  pass,  and  something  less 
than  would  pass  under  the  Act,  and  the  question  is,  whether  the 
maxim  fxprc-'<.sio  lou'iifi  cat  cxclnsio  ri/frn'Hs  is  strong  enough  to  apply  to 
such  a  case  as  is  before  me."  The  learned  judge  did  not  answer  this 
question,  deciding  against  the  claim  of  the  plaintiff,  on  the  ground 
that,  by  reason  of  the  prior  contract  for  sale  to  the  defendant  of 
the  adjoining  land,  the  common  vendor  was  not  in  a  position,  at 
the  date  of  the  plaintiff's  conveyance,  to  grant,  either  by  express  or 
implied  grant,  the  right  to  light  claimed  by  the  plaintiff. 
liinnbigham,  Jn  Birmingham,  DtuUcij  and  Did  rid  Banldnrj  Co.  v.  Rons  {k), 
Distrkt  Bank,  the  Corporation  of  Birmingham  granted  a  lease  to  the  predecessor 
^Ris'°  ^'  ^"^  ^^^^®  ^^  ^^®  plaintiffs  of  a  piece  of  land,  and  a  building  then 
recently  erected  thereon  by  the  lessee  under  a  building  agreement, 
"  with  the  rights,  members  and  appurtenants  to  the  said  premises 
belonging."  The  building  abutted  on  a  passage  twenty  feet  wide, 
which  the  Corporation  agreed  to  keep  open,  and  on  the  other  side 
of  the  passage  were  old  buildings  about  twenty-five  feet  high.  It 
was  held  that  the  plaintiffs  had  no  right  against  the  Corporation,  or 
against  persons  claiming  under  them,  either  under  the  general  words 
in  the  lease  or  the  grant  implied  by  the  Conveyancing  Act,  to 
prevent  the  erection,  on  the  site  of  the  old  buildings,  of  buildings 
eighty  feet  high  which  materially  interfered  with  the  light  to  the 
house  leased  to  the  plaintiff,  and  Cotton,  L.  J.,  after  referring  to 
sect.  6,  sub-sect.  2  of  the  Act  said  (/)  :  "  But  in  my  opinion,  even 
with  the  assistance  afforded  us  by  the  language  of  this  deed,  this 
could  not  be  said  to  be  a  light,  within  the  meaning  of  this  section, 
enjoyed  with  the  house.  The  house  had  only  recently  been 
erected,  and  at  the  time  when  this  lease  was  granted  it  was 
obvious  to  both  parties  that  this  was  a  large  tract  of  land  bought 

(A-)  (1888),  38  C.  D.  295.  (0  At  p.  307. 
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[by  the  Corporation  oi"  Birmiugliam  for  tlie  purpose  of  effecting  an  n>rmu,yh.„„, 
improvement,  and  for  the  purpose  of  the  land  being  hiid  out  so  as  i! "','"''! •,'.""'. 
to  have  buildings  upon  it,  and  at  the  time  wlieu  the  lease  was      ^"9  ''"■  «"• 

granted,  Corj)oration  Street  had  only  just  been  formal;  and  there  •^'  ' 

was  no  plan  of  the  buildings  upon  it,  but  it  was  the  duty  of  the 
Corporation,  as  of  course  it  would  be  their  interest,  to  lay  tliis  out 
in  such  a  way  as  to  make  it  available  for  recouping  the  expenses, 
and  also  to  be  an  improvement  to  this  portion  of  Birmin<diam. 
Therefore,  I  think  it  could  not  be  said  that  the  light  coniin<'-  over 
that  low  building  to  these  windows  could  be  considered  as  enjoyed 
with  it  within  the  meaning  of  this  section.  Tlie  light  did  in  fact 
at  that  time  come  over  that  buihling ;  but  it  came  over  it  under 
such  circumstances  as  to  show  that  there  could  be  no  expectation  of 
its  continuance.  It  had  not  been  cnjoj^ed  in  fact  for  any  long 
period,  and  in  my  opinion  it  was  enjoyed  under  such  circumstances, 
known  to  both  parties,  as  could  not  make  it  light  enjoyed  within 
the  meaning  of  that  section.  That  expression  must  mean,  not  light 
which  a  person  has  a  right  to  under  the  statute,  but  that  which  he 
has  enjoyed  under  circumstances  which  would  lead  to  an  expecta- 
tion that  the  enjoyment  of  that  light  would  be  continued,  and  tliat 
it  would  not  be  simply  precarious." 

Query  also  whether,  in  that  case,  the  express  agreement  to  keep 
open  the  passage  might  not  be  construed  as  negativing  any  further 
right  to  light,  and  therefore  showing  a  "  contrary  intention  "  within 
the  meaning  of  sub-sect.  4  of  the  section. 

In  Broo))ifickl  \.  WtUuniia  {di)  it  was  held  that  a  description  of  Broomfirid  \. 
land  retained  by  a  vendor  as  "  building  land  "  was  insufficient  to 
show  a  "  contrary  intention  "  within  sub-sect.  4  of  sect.  G  of  the 
Act,  and  that  the  purchaser  was,  under  sub-sect.  2  of  the  section, 
prima  facie  entitled  to  all  lights  enjoyed  with  a  recently-erected 
house  sold  to  him,  as  those  lights  were  enjoyed  at  the  date  of  the 
conveyance,  and  that  the  burden  of  setting  limits  to  the  right  lay 
on  the  vendor. 

In  Horn  v.  Turner  (n)  the  section  was  referred  to  and  treated  as  Jiom  v. 
passing  a  right  to  light  over  land  retained  by  tlie  vendor,"  on  a  sale 
by  him  of  the  property  in  respect  of  which  the  right  was  claimed. 

In  TiteJunarsh  v.  Roijdon  Water   Co.,  Ltd.  (o),  a  claim  was  put  rachmarfh  r. 
forward  under  the  general  words  contained  in  the  section  to  a  right  ^'-Jf '2",/. 


(;h)  [1897]  1  Ch.  602.  (o)  (1900),  81  L.  T.  G7J  ;    l.^   ^V.  K. 

[n)  [1900]  2  Ch.  211.  201. 
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Titcfi marsh  X.    ["of  ^yav  ovcr   a  road  runninti'  alono-side  of,  but  not  Lavinf!:  any 

Jioifxloii  Uater    ^  ■  .        .  T,  ^  i  -i       p  .i 

Co.,  Ltd.  means  of  communication  Avitli,  property  purchased  from  the 
plaintiff's  lessor  by  the  defendants.  The  ease  Avas  decided 
ad\ersely  to  the  claim,  so  far  as  the  point  now  under  consideration 
is  concerned,  upon  the  ground  that  the  road  never  was  enjoyed 
with,  or  reputed  to  belong  to,  the  defendants'  property. 

Brazier  y.  Jn  Brozior  V.  Gldsspool  {]))  the  defendant,  in  April,  1898,  agreed 

with  the  plaintiff  for  the  sale  to  him  of  a  piece  of  land  for  the 
purpose  of  getting  gravel  with  the  right  to  use  a  tramway  then 
about  to  be  constructed  for  the  purpose  of  hauling  the  plaintiff's 
gravel  to  a  railway.  In  August,  18!)8,  the  defendant  granted  a 
lease  of  his  property,  including  the  site  of  the  tramway,  to  a 
limited  company,  who  agreed  with  the  plaintiff  for  the  haulage  of 
his  gravel  over  the  tramway.  In  December,  1898,  the  defendant 
conveyed  to  the  jdaintiff  the  piece  of  land  agreed  to  be  sold  to  him 
in  April,  "  with  the  appurtenances."  It  appears  that  at  this  date 
the  tramway  had  been  constructed  and  was  being  actually  used,  and 
on  the  plan  to  the  plaintiff's  conveyance  it  was  shown  and  marked 
as  a  tramway.  In  August,  1900,  the  defendant  acquired  back  the 
leasehold  interest  of  the  company,  and  subsequently  disputed  the 
plaintiff's  right  to  use  the  tramway.  It  was  held,  upon  these  facts, 
that  by  virtue  of  sect.  6(1)  of  the  Conveyancing  Act,  1881,  there 
was  an  express  grant  of  the  use  of  the  tramway,  as  being  a  "right" 
within  the  terms  of  that  sub-section ;  and  the  learned  judge  ex- 
pressed his  opinion  that  this  right  might  have  been  exercised 
against  the  limited  company,  who  took  their  lease  with  notice  of 
the  agreement  between  the  plaintiff  and  the  defendant. 

Pollard  x.  In  Pollard  \.  Garc  (q),  a  landowner  contracted  to  grant  a  lease 

of  a  vacant  piece  of  land  when  a  house  of  a  specified  character  was 
built  thereon,  and,  after  the  erection  of  the  house,  granted  the 
lease,  retaining  adjoining  land ;  and  it  was  held  by  Kekewich,  J., 
that  the  lessee  was  entitled  to  an  injunction  restraining  the  owner 
of  the  adjoining  land,  who  claimed  under  the  lessor,  from  ob- 
structing the  access  of  light  to  the  house.  The  learned  judge 
dealt  with  the  case,  in  the  first  instance,  under  the  doctrine  that  a 
grantor  may  not  derogate  from  his  grant,  but  added  that  it  might 
also  be  treated  as  depending  on  the  (>th  section  of  the  Convey- 
ancing Act,  1881,  and,  following  Broomfield  v.  Williains  (r),  held 


ip)   '1901)  W.  N.  '237.  [q)  [1001]  1  Ch.  S34.  (r)  Ubi  sup. 


Gare 


lotct  V. 
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[that  the  fact  that  the  contract  for  tlie  lease  was  enterotl  into  hy      r»iUr^  v. 
reference  to  a  plan   showing  that  the  estate,  of  which  the  hind         '"'" 
leased  and  the  adjoining  land  retained  formed  part,  were  part  of 
a  building  estate,  did  not  denote  a  ''  contrary  intention  '"  under 
the  section. 

BiirroiiM  V.  Laixj  {s)  was  a  case  in  which  the  use  and  How  oi'  an  Jinm 
artificial  watercourse  was  claimed.  Farwell,  J.,  in  considering  the  ^''"'^' 
effect  of  the  Conveyancing  Act,  liSSl,  referred  to  the  passage  from 
the  judgment  of  Cotton,  L.  J.,  in  BirmingJunn  JJisfrirf  (iikI  Dmllri/ 
B(inl;iu<j  Co.  v.  7iV.s  (/)  above  rpioted,  and  after  considering  the 
circumstances  under  which  the  grant  of  the  property  in  respect  of 
which  the  easement  was  claimed  Avas  made  (which  circumstances 
the  learned  judge  held  that  he  ought  to  consider),  held  that  tlie 
enjoyment  of  the  watercourse  was  precarious,  and  that,  in  the 
circumstances,  it  could  not  have  been  the  intention  that  the 
general  words  of  the  section  should  pass  the  right  claimed. 

In  Godiciii  v.  Scliurppca,  Lf(L{ii),  the  grantee  of  a  liouse  with  Godwin  \. 
windows  had  notice  of  the  intention,  existing  at  the  date  of  tlie  'jj/'^''''**' 
grant,  to  erect  on  the  adjoining  land  of  the  grantor  buildings 
which  would  to  some  extent  interfere  with  th(i  access  of  light  to 
such  windows  ;  and  it  was  held  that  in  those  circumstances  he  was 
not  entitled,  by  virtue  of  sect.  G  of  the  Conveyancing  Act,  IbSl, 
to  an  absolute  and  unlimited  right  to  light. 

The  decision  in  Qiiicke  v.   Cliapimn  {//),  so  far  as  the  point  now  QuUkey. 
under  consideration  is  concerned,  was  that  a  person  having  only  a  "*"P"""'- 
right,  under  a  building  agreement,  to  enter  upon  land  adjoining 
property  conveyed  by  him  to  a  grantee,  is  not  in  a  position  to 
grant  a  right  to  light  over  such  adjoining  land,  eitlier  by  ex[  ross  " 
grant,  or  by  virtue  of  the  general  words  implied  by  sect.  (>  of  the 
Conveyancing  Act,   1881.     The  headnote  to  the  case,  so  far  as 
concerns  this  point,  is  as  follows :    "  The  provision  of  sect.  (1,  sub- 
sect.  2,  of  the  Conveyancing  Act,  1881,  that  a  conveyance  of  land 
with  houses  on  it  shall  operate  to  convey  with  the  land  {infer  alia) 
all  lights  appertaining  to  the  land  or  enjoyed  therewith,  applies 
only  to  such  lights  as  the  grantor  could  grant  by  express  words, 
and  does  not  operate  to  convey  an  easement  of  light  which  he  has 
no  power  to  grant  expressly."     In  that  case  the  facts  were  that 


(,s)  [1901]  2  ch.  502.  («)  \\m  \  c;^-  ^'^i;- 
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Chapman. 


InUrnational 
Tea  Stores  Co. 
v.  Uobh. 


Grounds  of 
above 
decisions. 
Grantor  may 
not  derogate 
from  his 
jrrant. 
Other  words. 


Reference  to 
occupation. 

Martyr  v. 
Lawrence. 


[the  tlofendant,  under  a  building  agreement,  was  entitled  to  enter 
upon  a  piece  of  land  and  erect  a  certain  number  of  houses  thereon, 
and  upon  the'completion  of  each  house  to  have  granted  to  him  a 
lease  thereof  for  5)9  years.  Having  completed  one  of  the  houses 
(Xo.  2S),  he  took  up  the  lease,  and  assigned  it  to  the  plaintiffs ;  he 
subsequently  entered  upon  the  adjoining  plot  of  land  (No.  30), 
and  erected  thereon  a  house  which  interfered  wdtli  the  access  of 
light  to  the  i^laintiffs'  said  house,  and  it  was  held  that,  for  the 
reasons  given  above,  he  could  not  be  prevented  from  doing  so. 

In  International  Tea  Stores  Co.  v.  Jlobbs  (z),  it  was  held  that,  by 
virtue  of  the  general  words  imported  into  a  conveyance  by  sect.  6 
of  the  Conveyancing  Act,  1881,  the  purchaser  of  property,  occupied 
by  him  underlease,  prior  to,  and  at  the  time  of  the  conveyance,  was 
entitled  to  a  right  of  way  over  adjoining  property  of  his  vendor, 
which  right  of  way  he  had  enjoyed  during  his  occupation  under  the 
lease,  although  such  enjoyment  was  had  only  by  permission  of  the 
vendor. 

Some  of  the  above  cases,  although  treated  as  depending  wholly 
on  the  Conveyancing  Act,  1881  (a),  might  have  been  disposed  of 
by  reference  to  the  maxim  that  a  grantor  may  not  derogate  from 
his  grant  (6),  and  without  reference  to  the  Act. 

There  are  cases  in  which  words  other  than  "  used  and  enjoyed  " 
have  been  construed,  or  attempted  to  be  construed,  as  a  grant  or 
reservation  of  an  easement. 

Among  these  is  a  reference  to  the  mode  of  occupation  of  the 
premises. 

In  Martyr  \.  Laurence  (c),  a  shop,  over  which  was  a  fiat  leaden 
roof,  was  demised  to  the  plaintiff  "  as  the  same  as  was  late  in  the 
occupation  of  Henry  Corke."  Henry  Corke,  the  former  lessee, 
had  re-granted  to  the  landlord,  during  his  tenancy,  the  right  to 
use  the  leaden  roof ;  and  this  right  was,  at  the  date  of  the  plantiff's 
lease,  let  to  another  tenant,  together  with  the  adjoining  cottage, 
•which  belonged  to  the  same  landlord.  The  defendant  subsequently 
took  this  cottage  from  the  landlord,  with  a  right  to  use  the  roof  of 
the  shop. 

It  was  held  by  V.-C.  Wood  that  the  defendant  had  no  right  to 


(2)  [1903]  2  Ch.  le.-i. 

(a)  JJirinuif/ham,  Dudley  and  JH.itrict 
Hanking  Co.  v.  Roks  ;  liroomjield  v. 
WilliamH ;   Born  v.    Turner;   rollard  v. 


Garc,  ubi  siip. 

(b)  Post,  pp.  1 1 1  et  seq. 

[c)  (1864),  2  De  G.  J.   &  S.  261  ; 
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[use  the  roof  against  the  plaiutilf;  and  this  decision  was  nffirmod  m 
by  Lord  Justice  Turner,  who  said  that  tlie  words  referring  to  ^ 
Corke's  occupation,  being  proper,  if  not  necessary,  for  tlio  purpose 
of  identification,  the  insertion  of  them  ought  to  be  attributed  to 
that  purpose  only.  AVhere  words  in  a  deed  or  instrument  are 
properly  adapted  to  one  purpose,  they  ought  not,  unless  the  effect 
of  them  be  clear,  or  the  construction  of  them  be  affected  1)V  the 
context  or  by  surrounding  circumstances,  to  bo  held  applicable 
to  another  and  a  different  purpose.  Lord  Justice  Knight 
Bruce  dissented,  being  of  opinion  that  the  words  referred  to 
ought  to  receive  the  full  construction  contended  for  by  tlie 
defendant. 

In  the  above  case,  the  words  referring  to  occupation  were  jui-nv. 
relied  on  as  amounting  to  a  reservation ;  in  Poldcn  v.  Jlnafdn/  (d)  J'"*'"'''- 
an  attempt  was  made  to  construe  them  as  a  grant.  There,  one 
Eachael  Polden  Bonnel  died  seised  of  two  adjoining  houses,  one 
of  which  she  occupied  up  to  the  time  of  her  death.  The  other 
was  in  the  occupation  of  one  Answood,  who  had  no  supply  of 
water  on  his  own  premises,  and  had  been  accustomed,  with  the 
permission  of  the  common  owner,  to  go  on  to  her  premises  and 
draw  water  for  the  use  of  his  house  from  a  pump  in  her  yard. 
E.  P.  Bonnel,  by  her  will,  devised  the  house  in  her  own 
occupation  to  the  plaintiff,  and  gave  the  other  house,  '•  as  now  in 
the  occupation  of  Thomas  Answood,"  to  another  person,  wlio 
conveyed  the  house  and  all  appurtenances  to  the  defendant. 
In  an  action  of  trespass,  for  breaking  and  entering  the  plaintiffs 
close  and  carrying  away  water,  the  defendant  pleaded  an  ea«ement 
to  do  so,  contending  that  the  words  above  given  amounted  to  an 
express  devise  of  such  an  easement,  and  that  in  any  case  sucli  an 
easement  would  pass  either  as  apparent  and  continuous,  or  as 
being  of  necessity,  without  express  words.  The  Com-t  of 
Queen's  Bench  negatived  both  contentions;  and  the  Exchecpier 
Chamber  {c)  affirmed  the  decision,  holding,  as  to  the  former,  tliat 
the  expression  quoted  could  not  be  construed  like  the  word 
"  enjoyed,"  but  was  simply  a  specific  description  of  the  properly 
devised.     "  I  would  add,"  said  Erie,  C.  J.,  "  with  regard  to  the 


(d)  (1863),  4    B.   &  S.   258  ;  L.  K.  1  W  Eric,  C.  J.,  rollock,  C.  B.,  Wi:.  . 
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Tohhn  V.       [jcase   of   BodcHham   v.  Prit chard  (./'),  that   the  devise  was  of   a 

'- —  mansion,   '  together  Avith  all  the  huildings  and  lands  thereunto 

belonging,  as  now  enjoyed  hy  me  '  ;  hut  there  are  no  such  words 
in  the  present  case.  If  the  language  of  this  will  had  been,  '  I 
devise  the  house  as  now  enjoyed  by  Answood,'  then  Bodenhain  v. 
Pritcliard  might  be  an  authority  for  the  defendant."] 


if)  (1823),  1  B.  k  C.  350;  25  R.  R.       but  rather  a  question  of  boumLii-ies  to 
405.     This  -vvas  not  the  case  of  an  ease-       property. 
meut  enjoyed  with  the  property  devised, 
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CHAPTER  II. 

ox    THE    ACQUISITION    OF    EASEMENTS    15Y    IMl'hlDU    GRANT. 

The  implication  of  tlie  grant  of  an  easomont  may  arise  in  two  lmplirati..n 
ways:  1st,  Upon  the  severance  of  an  heritage  hy  its  owner  into  "'"*-'^"'- 
two  or  more  parts  ;  2ndly,  by  prescription  {a) . 


Sect.  1. — Bii^position  of  the  Oiriicr  of  Tiro  Toionents.. 

Upon  the  severance  of  an  heritage  a  grant  will  he  implied  :  Severance  ..f 
1st,  of  all  those  continnons  and  apparent  easoni(>nts  (//)  wliicli  have 
in  fact  been  used  by  the  owner  during  the  unity,  though  tliey  liave 
had  no  legal  existence  as  easements ;  and,  2ndly,  of  all  those  ease- 
ments without  which  the  enjoyment  of  the  severed  portions  could 
not  be  had  at  all. 

The  latter  class  are  usually  termed  easements  of  necessity;  tlie 
former  mode  of  acquiring  a  right  it  is  proposed  to  call — Dis- 
position of  the  owner  of  two  tenements, — which  phrase  is  adopted 
as  expressing  the  same  origin  of  title  as  that  which  is  designated 
by  the  French  law  "  Destination  du  pere  de  famille,"  witli  the 
incidents  to  which,  as  defined  by  the  Code  Civil,  the  Englisli  law 
upon  this  subject  appears  to  agree. 

"  By  the  '  destination  du  pere  de  -famille '   is  understood  the  Destination 
disposition  or  arrangement  which  the  proprietor  ot  several  hen-  famiUe. 
tages  (fonds)  has  made  for  their  respective  use.     Sometimes  one 
heritage  receives  a  benefit  from  another,  without  being  in  return 
subjected  to  an  inconvenience  which  could  amount  to  a  species  of 
compensation ;    sometimes   this   service   is  reciprocal :    but  these 


(«)  [There  is   a  third  claws   of   cases       these  are  considered  above,  p.  6.).] 
where  such  a  grant  is  inferred  or  im-  {b)  [As    to    ways,    see    bolow,    sub- 

puted  on  account  of  acquiescence,  and      sect,  (b)  of  this  section.  J 


112 


ACQUISITION  OF  EASEMENTS. 


Destination 

du  pcre  do 

famille. 


Derogating 
from  the 
grant. 


differences  do  not  in  any  way  change  the  nature  or  effect  of  this 
distribution.  If  afterwards  those  heritages  slioukl  become  the 
property  of  different  owners,  whether  by  aUenation  or  division 
amongst  his  heirs,  the  service  which  the  one  derived  from  the 
other,  which  was  simple  '  destination  du  pere  de  famille,'  as  long 
as  the  heritages  belonged  to  the  same  owner,  becomes  a  servi- 
tude as  soon  as  they  pass  into  the  hands  of  the  different  pro- 
prietors "  ((•). 

Cases  of  this  nature,  which  have  come  under  the  consideration 
of  our  Courts,  liave  generally  been  treated  as  arising  from  the  appli- 
cation of  the  rule,  that  "  no  man  can  derogate  from  his  own  grant." 
This  maxim,  however,  although  consistent  with  the  doctrine  stated, 
[was  considered  by  the  author  to  be  insufficient  to  account  for  the 
jirinciple  advanced  by  him,  that  the  obligation  is  imposed  equally 
on  the  grantee  and  the  grantor  (d).  And  although,  having  regard 
to  recent  decisions,  this  princi2)le  is  no  longer  tenable,  the  maxim 
iu  question  may  still  be  thought  to  be  more  directh'  applicable 
to  those  cases  where]  there  is  no  "  apparent  sign  of  servitude,*' 
but,  unless  the  easement  be  presumed,  the  grantor  would  iu  fact 
derogate  from  his  own  grant.  [Such  are  the  cases  in  which  a  grant 
has  been  implied  from  the  abuttals  given  in  a  conveyance  (<'),  or 


(c)  Pardessus,  Traite  des  Servitudes, 
s.  -I-IS. 

{(i)  See  below,  sub- sect.  (c). 

[e]  In  Robots  v.  A'arr  (1S09),  1 
Taunt.  49o  ;  10  R.  R.  .Vj-1,  Pratt  had  re- 
leased to  Compiync  land  of  unequal 
width,  de.'-cTibiuj,'- as  abutting  (ast  on  a 
new  road  on  Pratt's  own  soil.  It  abutted 
in  the  widest  part  on  the  road  ;  but  in 
the  narrower  part  a  strip  of  the  grantor's 
land  (which  he  alleged  that  he  had 
intended  to  rest-rve)  intervened  between 
the  road  and  the  premises  granted.  It 
was  held  that,  even  admitting  that  Pratt 
had  intended  to  re.-ierve  the  land,  yet  he 
and  those  claiming  under  him  were  con- 
cluded by  the  description  in  Compigue's 
release  from  preventing  Compigne  or  his 
ansigus  from  coming  out  into  the  mad 
over  the  si  rip  of  laud.  "Is  it  not," 
asked  Lord  ilansfield,  C.  J.,  "asnllieicnt 
answer  to  say,  '  You  have  told  me  in 
your  lease,  this  land  abuts  on  the  road  ; 
you  cannot  now  be  allowed  to  say  that 
the  land  on  which  it  abuts  is  not  the 
road.'  " 

In  llarJaui  v.  Wih'.n  (1823),  2  B.  k 
C.  <JC  ;  3  D."&  R.  2.'57  ;  26  R.  R.  2.S7,  a 
lease  of  premises  to  one  IJolton  described 
them  as  abutting  on    "an  intended  vfny 


of  30  feet  wide,"  the  soil  on  that  side  of 
the  premises  demised  being  the  pr  )pcrty 
of  one  Sloane,  the  lessor.  The  defen- 
dant, as  tenant  of  the  adjoining  land 
under  a  subsequent  demise  from  Sl<iaiie, 
afterwards  built  to  within  27  ff-et  of  the 
land  demised  to  Bolton.  The  plaint ilf, 
an  nnderlessee  from  Bolton,  having 
brought  his  action  claiming  a  right  of 
way  over  the  whole  30  feet,  it  was  ad- 
mitted that  he  was  entitled  (indepen- 
dently, as  it  .seems,  of  the  description) 
to  a  convenient  way,  his  premisi's  not 
being  otherwise  accessible  from  the  higli 
road  ;  but  it  was  held  that  he  was  not 
entitled  to  more.  "Adverting,"  said 
Abbott,  (J.  J.,  '•  to  the  lease  from  Sloane 
to  Bolton,  the  furmer  dues  not  grant  a 
way  30  feet  wide,  but  onl}'-  described 
the  land  demised  as  bounded  by  an 
int(nded  \\ay  <>f  that  width.  There  is 
merely  aii  expression  and  declaration  of 
intention." 

The  ai'gument  was  somewhat  compli- 
cated by  tlu!  fact  that  the  plaintiff's 
underlease  did  not  specify  an}-  particular 
width  ;  but  this  was  held  to  be  iuima- 
terial.  This  case  does  not  seem  ti)  have 
received  very  much  (lonsideration. 

In    L'sph;/   V.     Jl'i//:ei    (IS72),    L.    R. 


BY  IMPLILD  GKANT. 
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[from   the  description  of   the  grantee  (./")   or  tlic  jnirposo  of  the     D" 
grant  {(j).  ^'■;;;'; 


7  Exch.  298,  the  defendant's  lease 
described  the  premises  demised  as 
"  bouuded  on  the  east  and  north  by 
newly-made  streets,"  and  the  new 
streets  were  shown  on  the  plan  en- 
dorsed. The  lessee  covenanted  to  kerb 
the  causeways  adjoining  the  laud 
demised.  The  way  to  the  east  was 
never  made  or  marked  out,  and  the  site 
was  subsequently  leased  by  the  same 
landlord  to  the  plaintiff.  It  was  held 
that  the  etfect  of  the  defendant's  lease 
was  to  give  him  a  private  right  of  way 
over  both  streets  ;  for  the  lessor  was  by 
his  own  description  estopped  from  deny- 
ing that  there  were  streets  which  were 
in  fact  ways. 

Kellj',  C.  B.,  relied  on  Harding  v. 
Wilson  as  an  authority  for  the  defen- 
dant, apparently  treating  that  decision, 
so  far  as  it  affirmed  the  plaintiff's  right 
to  a  convenient  way,  as  proceeding  on 
estoppel.  But  it  is  difficult  to  under- 
stand why,  if  the  lessor  in  tliat  case  was 
estopped  from  denying  that  the  plaintiff 
waw  entitled  to  some  way,  he  was  not 
equally  estopped  from  denying  that  the 
way  should  be  30  feet  wide.  It  is  con- 
ceived that  the  "convenient  way"  in 
Hording  V.   Wihon  was  a  way  necessary. 

The  above  cases  were  referred  to  by 
Cave  and  A.  L.  Smith.  JJ.,  in  Roe  v. 
Siddons  (1880),  L.  E.  22  Q.  B.  Div.  224; 
but  the  decision  ultimately  turned  on 
another  point.  See  also  Cooke  v.  Ingram 
(1893),  68  L.  T.  671. 

In  Mellor  v.  Wahnesley,  [1905]  2  Ch. 
164,  it  was  held  that,  in  a  conveyance  in 
which  the  land  granted  was  described  as 
bounded  "  on  the  west  by  the  seashore," 
the  word  "seashore"  meant  "fore- 
shore "  in  its  strict  legal  sense,  i.e.,  the 
land  situate  between  medium  high  and 
low  water-marks  ;  but  that  (applying 
Roberts  v.  Karr,  sup.)  the  gi'antor  was 
estopped  or  precluded  from  asserting 
that  the  land  to  the  west  of  the  plot  Avas 
not  seashore,  and  the  grantee  was  entitled 
to  unrestricted  access  to  the  sea  from  the 
western  boundary  of  his  property.  See 
also  International  Tea  Stores  Co.  v.  Hobbs, 
[1903]  2  Ch.  165,  173. 

In  an  American  case,  Lrnnig  v.  Ocean 
City  Association  (41  N.  J.  Eq.  606),  the 
defendants,  a  religious  camp-meeting 
association,  had  mapped  out  their  pro- 
perty in  lots,  reserving  certain  lots  as 
a  "camp-ground"  for  icligious  meet- 
ings, and  had  sold  to  the  plaintiff  by 
this  map  other  lots  fronting  on  the  lots 

G. 


so  reserved  ;  it  was  held  tliat  the  de- 
fendants could  not  let  the  reserved  loU 
for  building  purposes. 

(/')  See  J[(rz  v.  I'niMi  Jin n Ic  nf  London 
(1859),  2  Giff.  686.  wh.-re  the  I.-shih.. 
was  described  lus  a  diamond  minhant; 
HuU  v.  Lund  (1863j,  1  II.  &  C,  G70 
(quoted  below,  p.  124),  where  ho  waa 
described  as  a  bleacher. 

{g)  In  Robinson  v.  Grnve  (1873),  21 
W.  R.  223 ;  27  L.  T.  N.  S.  648  ;  Wickenn, 
V.-C,  said,  "  It  seems  to  me,  ujM)n 
general  principles,  that  a  grant  madf  ex- 
pressly for  the  purpose  of  the  grantee's 
building  a  house  creates  a  legal  eawe- 
ment  over  the  adjoinmg  land  ret  lined 
by  the  grantor,  to  such  an  extent  u« 
may  be  strictly  necessary  for  enabling 
the  gi-antee  to  build  the  house  and  enjoy 
it  when  built ;  and,  when  the  gnmt  does 
not  notice  the  intention  of  building, 
but  both  grantor  and  grantee  knew  that 
the  purpose  is  buikling.  an  equitable 
right  is  obtained  co-extensive  witli  the 
legal  right  which  would  have  been  ob- 
tained if  the  grant  had  noticed  the  in- 
tention of  building."  In  this  fiise  the 
houses  were  built  between  contract  luid 
conveyance.  Cf.  Siddons  v.  Short  (1877), 
L.  R."2  C.  P.  1).  572,  where  land  wa.H 
sold  for  an  iron-foundry,  and  the  grantee 
was  held  entitled  to  support;  and  Aldin 
V.  Latimer  Clark,  Muirhcad  ^-  Co.,  [1894] 
2  Ch.  437,  where  a  grantee,  having 
covenanted  to  carry  on  a  timber  trade, 
was  held  entitled  to  the  access  of  air  to 
his  timber- sheds. 

In  Frederick  Betia,  Ltd.  v.  I^ickfurdt, 
Ltd.,  [1906]  2  Ch.  87,  les.see.s,  under  a 
lease  which  contained  a  covenant  to 
build  a  wai  chouse  according  to  ap- 
proved plans,  which  showed  cert^dn 
windows,  were  held  entitled  by  iniplie-d 
grant,  as  agahist  the  lessors,  to  an  uu- 
qualitied  right  to  light  to  those  windows; 
and  the  lessors  having  connected  a  build- 
ing of  their  own,  erected  on  adjoining 
land,  with  the  warehouse,  and  the 
lessees  havhig,  on  that  account,  kfu 
called  upon,  under  the  provisions  of  the 
London  Building  Act,  1894,  to  block  up 
the  wuidows  in  question,  the  les.-iora 
were  ordered  to  ilisconnect  their  build- 
ing from  the  warehouse. 

The  pruiciple  of  the  ma.xim  that  a 
grantor  may  not  derogate  from  his 
grant,  has  been  exti-nded  so  as  to  render 
a  lessor  liable,  at  the  suit  of  his  I.^.xef, 
for  damages  caused  by  acts  of  nuisance 
committed  by  the  le*H>r  on  adjoining 
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[Mr.  Willes,  a  former  editor  of  this  treatise,  explained  the 
decisions  in  question  by  the  theory  of  what  he  called  "  qualified 
necessity."  The  easement,  he  said,  although  not  absolutely 
necessary  (as  in  the  case  of  a  laud-locked  tenement)  is  "  necessary 
for  the  use  of  the  tenement  in  the  state  it  is  in  when  severed," 
necessary,  that  is,  "  for  the  enjoyment  of  it  in  all  its  parts."  This 
explanation  of  the  doctrine  of  implied  grant  has  tlie  advantage  of 
accounting  natm-ally  for  the  eases  on  ways  noted  in  the  following 
sub-section.  It  was  explicitly  stated  by  the  Court  in  the  case  of 
Etcart  V.  Cochrane,  noted  below  ;  and  it  has  been  accepted  by  the 
judges  in  some  of  the  later  cases,  as  by  the  Master  of  tlie  Rolls 
in  Nuffield  \.  Broun  {/i),  and  by  Thesiger,  L.  J.,  in  Whechlon  v. 
Burrows  {i). 


property,  for  the  consequences  of  which 
acts  he  would  not,  or  might  not,  have 
been  liable,  had  the  relatiousldp  of  lessor 
and  lessee  not  existed  :  Grosvenor  Hotel 
Co.  V.  HamUton,  [1894]  2  Q.  B.  836. 

In  jniliams  v.  £«/■/  of  Jcrsei/  (1841), 
1  Craijr  &  Phill.  91  ;  .54  R.  E.  219,  a 
somewhat  similar  point  was  raised,  but 
not  determined. 

The  limits  of  the  doctrine  are  shown 
in  Popplewell  V .  Hodkin.son  (1869),  L.  R. 
4  Exch.  248  ;  and  Robinson  v.  Kiherl 
(1889),  L.  R.  41  Ch.  Div.  88,  where  the 
grantor  had  no  notice  at  the  date  of  the 
grant  that  the  grantee's  trade  of  a  paper- 
merchant  would  be  interfered  with  by 
an  ordinary  and  reasouable  use  of  the 
adjoinii)','-  property. 

The  implication  of  a  grant  is  subject 
to  the  terms  of  the  instrument  and  to 
the  circumstances  under  which  it  is 
executed.     See  below,  p.  134. 

The  doctrine  laid  down  in  these  cases 
applies  equally  where  the  conveyance  of 
the  property  requiring  the  easement  is 
taken  by  a  public  body,  as  by  a  railway 
or  canal  company,  under  its  compulsory 
powers  :  Caledonian  Itailuay  v.  iSprot,  2 
Macq.  449  ;  fia7ne  v.  Lord  Bclhavcn,  3 
Uacq.  o6 ;  Eliot  v.  North- Eastern  Hail- 
uay  (1803),  10  11.  L.  C.  333;  Serff  v. 
Acton  Local  hoard  (1886),  L.  R.  31  Ch.  D. 
679  ;  North  Ihilish  Itailuaij  v.  'Turners^ 
Ltd.,  (1905)  6  r.  900  (Ct.  of  Scss.), 
Mews'  Digest  (1905),  col.  256. 

And,  where  an  Act  of  Parliament  em- 
powers a  public  body,  without  taking  a 
onveyance,  to  carry  a  sewer  through 
private  property,  making  compensation 
for  damage,  the  legislature  means  to 
give  to  the  public  body  all  rights  with- 


out which  the  power  would  be  unavail- 
able, including  a  right  at  least  to 
vertical  support :  Midland  Itailuay  v. 
ChechUy  (1867),  L.  R.  4  Eq.  19  ;  Benfivld- 
side  Local  Boardw.  Consctt  Iron  Co.  (1877), 
L.  R.  3  Exch.  D.  54  ;  In  re  Corporation 
of  Dudley  (1881),  L.  R.  8  Q.  B.  Div. 
86  ;  Normauton  Gas  Co.  v.  I'ope  (1883), 
52  L.  J.,  Q.  B.  629  ;  London  and  North- 
western Rail.  Co.  V.  Evans,  [1893] 
1  Ch.  16  ;  Glamorganshire  Canal  Naviga- 
tion Co.  V.  Nixon'' s  Navigation  Co.,  JJd. 
(1901),  85  L.T.  53  ;  Clippens  Oil  Co.,  Ltd. 
V.  Edinburgh  and  District  Heater  Trustees, 
[1904]  A.  C.  04  ;  cf.  Jary  v.  Barnslei/ 
Corporation,  [1907]  2  Ch.  600.  See  the 
Waterworks  Clauses  Act.  1847,  ss.  18  to 
27,  and  the  Public  Health  Act.  1875 
(Support  of  Sewers',  Amendment  Act, 
1883  ;  and  below,  Part  III.  Chap.  IV. 
In  Jletropolitiiii  Board  of  ll'orks  v. 
Metropolitan  Rail.  Co.  (1869),  L.  R.  4 
C.  P.  192,  the  decision  was  against  the 
claim  to  lateral  support ;  but  there  the 
sewer  could  have  been  constructed  with- 
out the  suppoit  claimed,  and  no  right  to 
compensation  was  given  to  the  person 
from  whom  the  suppoit  was  claimed 
(L.  R.  5  Ch.  D.  332  ;  [1893]  1  Ch.  29, 
33). 

in  some  cases  the  legislature  hiia 
made  the  right  to  support  conditional  on 
the  performance  by  the  public  body  of 
a  duty,  as  the  repair  of  the  banks  of  a 
canal  {Staf/vrdihire  Canal  (,'o.  v.  Ilallen 
(18i7),  6  i?.  &  C.  317;  39  R.  R.  333),  or 
the  deposit  of  plans  (South  Stajfordshire 
Waterworks  Co.  v.  Mason  (1886),  56  L.  J., 
Q.  B.  255). 

(h)  (1863),  9  Jur.,  N.  S.  at  p.  1001. 

(J)  (1879),  L.  R.  12  Ch.  Div.  at  p.  49. 


BY  IMPLIED  GRANT.  1  1 :, 

[It  is  proposed,  first,  to  deal  wltli  tho  implication  of  a  grunt  oi'  or.i.r..f 
easements  which  are  undouhtodly  botli  continuous  and  apparent ;  ^'"'■•'""'^■"'• 
secondly,  to  consider  how  far  a  way  comes  within  tho  rule  ;  and 
thirdly,  to  ascertain  whether  the  doctrine  operates  in  favour  of  tlio 
grantor  as  well  as  of  the  grantee.] 

(a.)   Implied  Grcutt  of  continuous  and  apparent  Easements. 

An  easement  is  a  quality  superadded  to  the  usual  rights,  and  as  imj.ii,,!  ,.rai,t 
it  were  passing  the  ordinary  bounds  of  property;  and  with  the  "^'""''"'""^^ 
exception  of  those  easements,  the  enjoyment  of  wliich  depends  upon  cosumcuu, 
an  actual  interference  of  man  at  each  time  of  enjoyment,  as  oi  a 
right  of  way  (/.),  it  is  attended  with  a  permanent  alteration  of  tho 
two  heritages  affected  by  it,  showing  that  one  is  benefited  and  the 
other  biu'dened  by  the  easement  in  question.      This  permanent 
quality  affecting  the  two  heritages  is  sometimes  affixed  by  nature 
itself,  as  in  the  case  of  water,  "  which  holds  its  natural  com-se," 
and,  as  it  is    observed   by  Brudencll  in   12  H.   8,   "  natura  sua 
descendit "  (/)  ;  sometimes  it  is  artificially  affixed,  as  by  the  erection 
of  a  roof  or  the  placing  of  a  gutter  throwing  the  rain  water  on  tlie 
neighbour's  land. 

To  clothe  with  right  this  permanent  alteration  of  the  qualities  of 
two  heritages,  the  consent  of  the  owner  of  the  servient  tenement,  in 
the  manner  appointed  by  law,  is  necessary ;  but  where  the  land 
benefited  and  the  land  bui'thened  belong  to  the  same  owner,  he 
may  change  the  qualities  of  its  several  parts  at  his  will,  and  his 
express  volition  evidenced  by  his  acts  must  at  least  be  as  effectual 
to  impress  a  new  quality  upon  his  inheritance  as  the  implied 
consent  arising  from  long-continued  acquiescence. 

It  is  true  that,  strictly  speaking,  a  man  cannot  subject  one  part 
of  his  property  to  another  by  an  easement ;  for  no  man  can  have 
an  easement  in  his  own  property,  but  he  obtains  tlie  same  object 
by  the  exercise  of  another  right,  the  general  right  of  property. 
But  he  has  not  the  less  thereby  permanently  altered  the  quahty  of 
the  two  parts  of  his  heritage  ;  and  if,  after  tlie  annexation  of 
peculiar  qualities,  he  alien  one  part  of  his  heritage,  it  seems^  but 
reasonable,  if  the  alterations  thus  made  are  palpable  and  manifest, 
and  in  their  nature  permanent  changes  in  the  disposition  of  tlie 


{k)  [As  to  which,  see  the    next  sub-  (0  S«»7/ v.  P-^^  (1625),  Pophum,  1G9, 

section.]  per  Whitlocke,  C.  J. 

8  (2) 
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property,  so  that  one  part  thereby  becomes  depenclent  upon  anotlier, 
that  a  purchaser  sliould  take  the  hind  with  tlie  qualities  whicli  the 
previous  owner  had  undoubtedly  the  right  to  attach  to  it. 

This  reasoning  applies  to  those  easements  only  which  are 
attended  by  some  alteration  which  is  in  its  nature  obvious  and  per- 
manent.— or,  in  technical  language,  to  those  easements  only  which 
are  apparent  and  continuous  ;  understanding  b}^  apparent  signs  not 
only  those  which  must  necessarily  be  seen,  but  those  which  may  be 
seen  or  known  on  a  careful  inspection  by  a  person  ordinarily 
conversant  with  the  subject  (w). 

The  cases  in  which  it  has  been  held  that  casements  of  this  nature 
are  not  extingmshed  by  unity  of  ownership,  unless  the  party  has 
availed  himself  of  his  right  of  property  to  destroy  the  external 
mark  of  the  easement,  as  by  cutting  a  spout  or  removing  the  eaves 
of  a  house,  are  authorities  in  support  of  this  doctrine. 

The  easement  as  such  can  in  no  case  exist  during  the  unity  of 
ownership ;  and,  if  the  owner  might  at  any  moment  determine  the 
easement  by  altering  the  relative  disposition  of  the  parts  of  his 
tenement  inter  se,  what  difference  can  it  make  whether  he  has 
suffered  things  to  continue  as  they  were  previous  to  the  union,  or 
whether  he  has  made  one  portion  of  his  estate  subject  to  the  con- 
venience of  another  by  some  express  act  done  during  the  union  ? 
In  either  case  he  has  acted  by  virtue  of  his  general  rights  of 
property. 

Unless  it  can  be  said  that  it  makes  a  difference,  that  in  tlie  one 
case  previous  to  the  union  a  valid  easement  had  been  constituted, 
it  is  ditficult  to  see  on  what  ground  any  distinction  can  be  con- 
tended for  between  the  cases ;  but  in  a  case  on  the  subject,  the 
authority  of  which  has  been  frequently  recognized,  it  is  clear  that 
no  such  right  existed  before  the  union,  and  that  what  was  in  fact 
a  wrongful  act — a  nuisance — before  the  union,  ceased  to  be  so  and 
w^as  clothed  with  a  legal  title  upon  a  subsequent  separation  («). 

Tlie  earliest  case  directly  in  jioint  upon  this  subject,  and  one 
which  is  repeatedly  cited,  and  upon  which  great  reliance  is  placed 
in  subsequent  eases,  was  decided  in  the  11  II.  7  ;  and  although  an 
attempt  was  made  in  argument  in  some  of  the  later  cases  to  dis- 


(m)  [Accidental  non-user  at  the  time 
of  the  severance,  as  in  the  instance  of 
a  drain  not  running'  by  reason  of  the 
house  not  being  then  occupied,  appears 
immaterial.] 


(?i)  liobina  V.  Barnes  (1616),  Ilobart, 
131;  post,  p.  119;  [cf.,  on  a  similar  point, 
A'ai/  V.  Ox/ei/  (1875),  L.  K.  10  Q.  B. 
360,  quoted  above,  p.  97.] 
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tinn^nish  it  as  a  case  of  custom,  the  authority  attached  to  it  by  the    C.miu..  ,u. 
judges  shows  that  they  did  not  consider  its  ar.r.li'-ahiUlv  as  at  nil  *'"*  "Pl""^'"' 
restricted  on  that  ground: —  

One  William  Coppy  brought  an  action  on  tlie  case  against  G>m  r.  J.  d* 
J.  de  B.,  and  counted  that  according  to  the  custom  of  London,  '''••""•'• 
where  there  were  two  tenements  adjoining,  and  one  had  a  gutter 
running  over  the  tenement  of  the  other,  the  other  cannot  stop  it, 
though  it  be  on  his  own  land ;  and  counted  liow  lie  had  a  tene- 
ment and  the  defendant  another  tenement  adjoining.  The  defen- 
dant's counsel  said,  "  We  say  that  since  the  time  of  memory  ono 
A.  was  seised  of  both  tenements,  and  enfeoffed  the  plaintiff  of  the 
one  and  defendant  of  the  other."  To  which  it  was  replied, 
"This  is  not  a  good  plea,  for  the  defendant  seeks  to  defeat  ihe 
custom  by  reason  of  an  unity  of  possession  since  the  time  of 
memory;  and  that  he  cannot  do  in  this  ra?e,  for  such  a  custom, 
that  one  shall  have  a  gutter  running  in  another  man's  land  is  a 
custom  solemnly  binding  the  land,  and  this  is  not  extinct  by  unity 
of  possession  ;  as  if  the  lord  of  a  seigniory  purchase  lands  held  in 
gavelkind,  the  custom  is  not  thereby  extinguished,  but  both  his 
sons  shall  inherit  the  lands,  for  the  custom  solemnly  bindeth  the 
lands."  Toicnshend  said,  "If  a  man  purchase  land  of  which  he 
hath  the  rent,  the  rent  is  gone  by  the  unity  of  possession,  because 
a  man  cannot  have  a  rent  from  himself;  but  if  a  man  hath  a 
tenement  from  which  a  gutter  runnetli  into  the  tenement  of 
another,  even  though  he  purchase  the  other  tenement,  the  gutter 
remains,  and  is  as  necessary  as  it  was  before."  To  this  it  Avas 
objected  by  the  defendant's  counsel,  "  That  he  who  was  the  ownor 
of  the  two  tenements  might  have  destroyed  the  gutter;  and  that 
if  he  had  done  so,  and  then  made  several  feoffments  of  the  two 
tenements,  the  gutter  could  not  have  revived."  To  which  it  was 
replied,  "  If  that  were  so,  you  might  have  pleaded  such  destruction 
specially,  and  it  would  have  raised  a  good  issue."    11  H.  7, 25,  pi.  C). 

The  case  of  warren,  relied  upon  as  illustrating  tlie  argument  of  Ca«>  of 
the  existence  of  an  casement  notwithstanding  the  unity,  is  as  fi  >l](iws. 
35  Hen.  6,  bo,  pi.  1  : — 

An  action  of  trespass  was  brought  for  hunting  in  the  ])laintiir£j 
warren  and  carrj'ing  away  his  hares  and  rabbits.  Tlie  defi'udant 
pleaded  in  abatement,  that  the  place  where,  t^c.  was  the  manor 
of  D.,  in  which  manor  the  plaintiff  had  nothing,  except  as  joint 
tenant  with  two  others.  On  demurrer,  judgment  of  respondeat 
ouster  was  given.     The  objection  to  the  plea  was,  that  although 
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Continuous  tlie  plaintiff  was  but  a  joint  tenant  of  the  land,  he  might  still  ho 
easements,  sole  owner  of  the  warren ;  and  that,  as  it  did  not  appear  h}'  the 
plea  whether  he  was  so  or  not,  and  a  plea  in  abatement  to  be  good 
must  be  "  bon  a  cescun  eomon  entent,"  the  plea  was  bad.  A  man, 
it  is  there  said,  may  have  warren  either  by  grant  of  the  king  in  his 
own  land,  or  by  prescription  in  the  lands  of  another.  Common 
and  rent  are  not  like  a  warren,  for  if  one  has  a  certain  rent  issuing 
out  of  land,  and  he  purchase  the  land  the  rent  is  gone ;  and  the 
same  law  of  a  common,  for  a  man  cannot  pay  rent  to  himself  or 
have  common  on  his  own  land ;  but  one  may  have  wan-en  either 
in  the  land  of  another  man  or  his  own,  for  it  is  not  issuing  out  of 
the  land,  neither  is  it  payable ;  but  it  is,  as  has  been  said,  realty 
and  privilege  in  the  land,  and  nothing  else. 

[A  free  warren,  being  a  franchise,  which  (like  that  of  forest, 
chase  and  the  like)  subsists  as  a  distinct  and  separate  inheritance 
at  the  same  time  with  the  ownership  of  the  land  over  which  it 
extends  in  those  cases  where  it  happens  to  belong  to  the  owner 
of  that  land,  does  not  furnish  any  analogy.  Positive  easements, 
authorizing  acts  on  the  land  of  another,  which  the  ordinary  right 
of  property  enables  a  man  to  do  on  his  own  land,  necessarily 
merge  when  the  land  upon  which  they  are  exercisable  becomes 
vested  in  their  owner ;  but  the  franchise  of  fi'ee  warren  confers 
privileges,  the  right  to  which  could  not  be  claimed  on  a  man's  land 
by  virtue  of  his  ownership  of  the  land,  and  which  are  wholly 
unconnected  with  that  ownership.] 
Nicholas  V.  In  NicJwlas  Y.  C/iamberhi in  (o),  Vi'hich  was,  an.  action  of  trespass, 

"  it  was  held  by  all  the  Coui't  upon  demurrer  that  if  one  erects  a 
house  and  builds  a  conduit  thereto  in  another  part  of  his  land,  and 
conveys  water  by  pipes  to  the  house,  and  afterwards  sells  the  liouse 
with  the  appurtenances,  excepting  the  land,  or  sells  the  land  to 
another,  reserving  to  himself  the  house  (p),  the  conduit  and  pipes 
pass  with  the  house ;  because  it  is  necessary  and  quasi  appendant 
thereunto ;  and  he  shall  have  liberty  by  law  to  dig  in  the  land  for 
amending  the  pipes  or  making  them  new  as  the  case  requires.  So 
it  is  if  a  lessee  for  years  of  a  house  and  land  erect  a  conduit  upon 
the  land,  and  after  the  term  determines  the  lessor  occuj^ies  them 
together  for  a  time,  and  afterwards  sells  the  house  with  the  appur- 
tenances to  one  and  the  land  to  another,  the  vendee  shall  have  the 


(o)  (1607),  Cro.  Jac.  121. 

{p)  [As  to  the  second  case,  see  below,  sub-sect. 


Chamberhin. 
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conduit  and    the  pipes  and    liberty  to  amend    them.      But,  hy    G^ntinoou. 
Pnphan),  if  the  lessee  erects  such  a  conduit,  and  afterwards  the  """^  "''I'"''""' 
lessor,  during  the  lease,  sells  the  house  to  one,  and  the  land,  wherein  -^"""'"l. 
the  conduit   is,  to   another,  after  the   lease  determines   ho  who 
hath  the  land  wherein  tlie  conduit  is  may  disturb  the  other  in  the 
using  thereof,  and  may  break  it,  because  it  was  not  erected  by  one 
who  had  a  permanent  estate  or  inheritance,  nor  made  one  by  tlie 
occupation  or  usage  of  them  together  by  him  who  had  the  inherit- 
ance.    So  it  is  if  a  disseisor  of  a  house  and  land  erects  sucli  a 
conduit,  and  the  disseisee  re-enter,  not  taking  conusance  of  any 
such  erection  nor  using  it,  but  presently  after  his  re-entry  sells  the 
house  to  one  and  the  land  to  another,  he  who  hath  tlie  land  is  not 
compellable  to  suffer  the  other  to  enjoy  the  conduit ;  but  in  tlie 
principal  case,  by  reason  of  the  mispleading  therein,  there  was  not 
any  judgment  given." 

The  case  of  Robins  v.  Barnes  (q)  is  thus  reported  in  Eolle  :— "  It  A'vii»M  v. 
A.  is  seised  in  fee  of  a  house  which  hath  certain  windows  by  pre-  '"'"'""' 
seription,  and  B.  hath  another  house  close  adjoining  to  that,  and  B. 
tortiously  erects  a  structure  on  his  own  frank  tenement,  which 
overhangs  the  house  of  A.  and  thereby  stops  his  light,  and  after- 
wards B.  purchase  in  fee  the  house  of  A.,  and  afterwards  grant  by 
lease  to  C.  the  house  which  was  the  house  of  A. ;  C.  has  no  remedy 
to  abate  this  nuisance,  for  by  the  unity  of  possession  the  prescrip- 
tion for  the  windows  was  extinct ;  being  that  C.  ought  to  take  tliat 
in  such  jDlight  as  it  was  at  the  time  of  the  grant  made  to  him, /or 
f/ie  unity  purges  the  tort,  both  being  in  the  hand  of  one  person,  who 
might  deal  with  it  at  his  pleasure." 

"  So  it  is  if  B.  afterwards  pull  down  his  house  and  rebuild  it  in 
the  same  manner  as  it  was  before,  so  that  he  does  not  make  it  over- 
hang more  than  it  did  at  the  time  of  the  grant  to  C. ;  but  if  he 
causes  it  to  overhang  more  than  before,  an  action  lies  for  C.  to 
have  this  remedied,  for  it  is  a  new  tort." 

In  the  report  in  Hobart  the  Court  agreed :  "  That  though  one 
of  the  houses  had  been  built  overhanging  the  other  wrongfully 
before  they  came  into  one  hand,  yet  after,  when  they  came  both 
into  the  hand  of  Allen,  that  wrong  was  now  purged,  so  that  //"  the 
houses  came  afteru-ards  into  several  hands,  yet  neither  party  could 
complain  of  a  wrong  be/ore.''     It  is  to  be  observed,  that  in  this  case 


(q)  (1616),  Roll.  Abr.,  tit.  Extinguishment,  D.  9oO,  pi.  7;  S.  C,  Hoburt,   131; 
Vin.  Abr.  Extinguishment,  D.  pi.  7. 
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Continuous  the  action  was  brouglit  not  only  for  disturbing  the  easement  of 
easements,  ancient  light,  but  also  for  an  infringement  of  the  common  law 
jiobhis  V  rights  of  property,  by  making  a  roof  overhanging  the  plaintiff's 
■Bcnies.  soil ;  and  the  decision  is  not  only  an  authority  for  the  position, 
that  the  abstinence  of  the  owner  of  the  united  tenements  from 
removine:  the  obstruction  to  the  windows  was  an  extino-uishment  of 
the  prescriptive  right  to  the  light,  but  also  that  b}'  his  permitting 
the  overhanging  roof  to  continue,  and  severing  the  tenements  in 
that  condition,  the  encroachment  of  the  overhanging  roof,  though 
tortious  at  the  time  the  tenements  first  became  his  property,  was 
legalized. 
Sunjv.Tigjtt.  In  Sitr//  \.  Fi(/o ft  (r),  an  action  was  brought  for  obstructing  a 
stream  of  water  running  over  the  defendant's  land  to  a  pool  of 
the  plaintiff's,  situate  in  a  close  which  was  part  of  the  plaintiff's 
rectory.  The  defendant  pleaded  that  the  land  over  which  the 
water  ran,  and  the  plaintiff's  close,  were  both  part  and  parcel  of 
the  manor  of  Markham,  and  that  King  Henry  VIII.,  being  seised 
of  the  said  manor  in  his  demesne  as  of  fee,  granted  the  land  over 
which  the  water  ran  to  one  under  whom  the  defendant  claimed ; 
and  the  question  was,  whether  the  unity  of  ownership  in  the  king 
had  extinguished  the  easement. 

For  the  plaintiff  it  was  argued,  that  the  easement  was  not 
extinct  because  it  was  a  thing  of  necessity,  and  though  a  rent  and 
a  way  may  be  extinguished  by  unity,  the  easement  had  a  separate 
and  distinct  existence  ;  and  it  was  likened  to  the  case  of  warren,  or 
a  right  to  drive  beasts  to  pasture  in  a  forest,  which  rights  are  not 
extinguished  by  unity.  So  also  of  a  gutter,  which,  like  a  water- 
course, has  a  separate  existence. 

On  the  other  side  it  was  argued,  that  it  was  extinct  by  unity, 
because  it  was  a  charge  on  the  soil  of  another,  as  a  right  of  way  or 
enclosure,  both  of  which  have  been  held  to  be  extinguished  by 
unity ;  and  although  the  custom  of  gavelkind  is  not  extinguished 
by  purchase  of  the  seigniory,  yet  it  is  otherwise  of  a  prescription, 
which  follows  the  estate  in  the  land  and  the  person. 

It  was  resolved  by  the  whole  Court  that  the  watercourse  Avas  not 
extinguished,  but  Dodderidge,  J.,  said,  ''  That  a  way,  if  it  were  of 
convenience  (voy   de   ease),  is   extinguished,  but   not   a   way  of 

(rj  (1625),  Palmer,  444  ;  S.  C,  Pop-  ment,  but  one  of  natural  right  (above, 

ham,  166 ;   3  Bulstrode,  339  ;  Noy,  84  ;  p.  5) ;   but  the  Judges'  dicta  relate   to 

Latch,  153  ;  W.  .Jones,  145.      [This  is  easements.] 
not,  properly  speaking,  a  case  of  ease- 
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necossitj."  And  so  it  was  the  opinion  of  Topliuni,  C.  J.,  in  the  ''  ' 
Lady  Brown's  caso,  "  If  a  man  hath  a  stream  of  water  wliidi 
runneth  in  a  leaden  pipe,  and  he  buys  the  land  wliere  the  pipe  is,  ~" 
and  cuts  the  pipe  and  destroys  it,  the  watercourse  is  extinct,  '"^**'' 
because  he  thereby  declares  his  intention  and  purpose  that  ho  does 
not  wish  to  enjoy  them  together,  viz.,  the  watercourse  and  th<! 
land."  Dodderidge,  J.,  argued  that  u  fence  should  be  extinguished 
by  unity,  because  it  is  not  of  necessity,  and  put  tliis  case  :  "  A  man 
having  a  mill  and  a  watercourse  over  liis  land,  soils  a  portion  of  tho 
land  over  which  the  watercourse  runs  ;  in  sucli  a  case  by  nocessity 
the  watercourse  remaineth  to  tlie  vendor,  and  the  vendee  cannot 
stop  it."  Whitlocke,  C.  J.  (.s),  said,  "  A  way  or  common  sliall  bo 
extinguished,  because  they  are  part  of  the  profits  of  the  land,  and 
the  same  law  is  of  fishings  also ;  but  in  our  case  the  watercourse 
doth  not  begin  by  consent  of  parties  nor  by  prescription,  but  ex 
jure  natura?,  and  therefore  shall  not  be  extinguislied  by  unity.  A 
warren  is  not  extinguished  hy  unity,  because  a  mau  may  have  a 
warren  in  his  own  laud;  and  in  the  case  11  H.  7,  the  gutter  was 
not  extinguished  only  by  the  unity  of  possession,  but  there  also 
appeareth  in  the  case  that  the  pipes  were  destroyed,  whorebv  it 
could  not  be  revived." 

In  Cox  V.  Matthcira  (/),  which  was  an  astion  for  stopping  lights,  ('ox\. 
an  exception  was  taken  to  the  declaration,  because  it  did  not  state  '  ""  '''^'' 
the  plaintiff's  house  to  be  ancient.  Hulo  said,  *'  That  if  a  man 
builds  a  house  upon  his  own  ground,  he  that  hath  the  contiguous 
ground  may  build  upon  it  also,  though  he  doth  thereby  stop  tho 
lights  of  the  other  house  ;  for  cujus  est  solum  ejus  est  usque  ad 
coelum,  and  this  holds  unless  there  be  a  custom  to  the  contrary,  as 
in  London.  But  in  an  action  for  stopping  of  his  light,  a  man  need 
not  declare  of  an  ancient  house  ;  for  if  a  man  should  build  a  liouso 
on  his  own  ground,  and  then  grant  tho  house  to  A.,  and  grant 
certain  land  adjoining  to  B.,  B.  could  not  build  to  the  stopping  of 
its  lights  in  that  case." 

Jxi  Palmer  \.  Fletcher  [u),  \;\i\(\\  was  an  action  on  tho  case  for  raiomw 
stopping  lights,  it  appeared  that  a  man  erected  a  house  on  his  own     '''  "^" 
land,  and  afterwards  sold  tho  house  to  one  and  the  land  adjoining 
to  another,  who  obstructed  the  lights  of  the  house ;  and  it  was 


(s)  Popham,  170.  [u)   (1675),  1  Leviiiz,  122:   1  Siderfin. 

(4   (1684),  1  Ventris,  237,  2o9  ;  S.  C,  1G7,    227,    nom.    ralmcr  v.   Flenhrrt ;    1 

3  Keble,  133,  as  to  a  point  of  pleading  Kcble,   553,   625,    704,  mm.  rnlmer  v. 

only.  Fkssicr. 
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resolved,  "  tliat  though  it  was  a  now  passage,  yet  no  person  who 
claimed  the  land,  by  purchase,  under  the  builder,  could  obstruct  the 
lights  an}^  more  than  the  builder  himself  could,  who  could  not 
derogate  from  his  own  grant,  for  the  windows  were  a  necessary  and 
essential  part  of  the  house."  Kelynge,  J.,  said,  suppose  the  land 
had  been  sold  first,  and  the  house  after,  the  vendee  of  the  land 
might  stop  the  lights.  Twysden,  J.,  to  the  contrary,  said,  whether 
the  land  be  sold  first  or  afterwards,  the  vendee  of  the  land  cannot 
stop  the  lights  of  the  house  in  the  hands  of  the  vendor  or  his 
assignees,  and  cited  a  case  to  be  so  adjudged  ;  but  all  agreed  that  a 
stranger,  having  lands  adjoining  to  a  messuage,  newly  erected,  may 
stop  the  lights,  for  the  building  of  any  man  on  his  lands  cannot 
hinder  his  neighbour  from  doing  what  he  will  with  his  own  lands  ; 
otherwise,  if  the  messuage  be  ancient,  so  that  he  has  gained  a  right 
to  the  lights  by  prescription.  And,  afterwards,  a  like  judgment 
was  given  between  the  same  parties,  for  erecting  a  building  on 
another  part  of  the  lands  purchased,  whereby  the  lights  of  another 
new  messuage  were  obstructed. 

In  Peyton  v.  Mni/or  of  London  (.r),  which  was  an  action  for 
withdrawing  support  by  pulling  down  an  adjoining  house,  the 
declaration  contained  no  allegation  of  any  right  to  support,  or  of 
any  fact  from  which  that  right  might  be  inferred  in  law ;  it  there- 
fore was  unnecessary  to  decide  what  the  result  would  have  been 
had  the  two  houses  originally  belonged  to  the  same  owner.  Lord 
Tentorden,  in  delivering  judgment,  alludes  to  such  a  state  of  facts, 
apparently  inclining  to  favour  the  existence  of  such  a  right,  if 
there  had  been  at  some  former  time  a  unity  of  the  ownership  of  the 
two  houses.  [And  the  judgment  of  the  Court  of  Exchequer  in 
Richards  v.  Rose  (//)  is  an  authority  to  show,  that  upon  the  sever- 
ance of  ownership  of  two  or  more  houses,  obviously  and  necessarily 
requiring  mutual  support,  there  is,  by  an  implied  grant  or 
reservation,  as  the  case  may  be,  the  right  to  support ;  and  that 
such  "  right  equally  subsists,  whether  the  owner  parts  first  with 
one  and  then  with  the  other,  or  with  two  together,  the  last  being 
afterwards  divided."  This  case  was  treated  by  the  Court  as  one  of 
absolute  necessity.] 


{x)  (1829),  9  B.  &  C.  736  ;  33  R.  R. 
311. 

(y)  (1853),  9  Exch.  220.  See,  in  sup- 
port of  this  case,  the  observations  of 
Lord  Weetbury    in    Sfjicld    v.   Broun 


(18GJ),  4  D.  J.  &  S.  at  p.  198,  and 
those  of  Thesiger,  L.  J.,  in  Whccldon  v. 
Jiiirrous  (1879),  L.  R.  12  Ch.  L)iv.  at 
p.  .  59 ;  and  see  below,  Part  III. 
Chap.  IV.  Sect.  3. 
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In  Caiiham  v.  Fid-e  (z),  the  plaintiff  purchased  a  garden,  tlirougli  • 
which  ran  a  stream  of  water,  from  a  person  wlio  was  also  the  ". 
owner  of  an  adjoining  field,  in  which  the  spring  supplying  the  ,. 
stream  took  its  rise;  the  defendant,  having  bouglit  tlio  field,  /'.X/' 
diverted  the  stream,  after  the  plaintiff  had  used  the  water  for 
about  nineteen  years.  At  the  trial,  the  learned  Judge  was  of 
opinion,  that  as,  at  the  time  of  the  plaintiff's  purc']ia«o,  tlio  two 
closes  were  the  property  of  the  same  owner,  the  unity  of  owner- 
ship destroyed  the  prescriptive  right,  and  consequently  nonsuited 
the  plaintiff.  The  Coui't  of  Exchequer  granted  a  new  trial. 
Lord  Lyndhurst  observed,  "  The  plaintiff  bought  the  land  with 
the  water  upon  it ;  and  if  the  conveyance  were  silent  as  to  the 
Avater,  still  the  water  would  pass  by  the  grant  of  the  land.  If  tho 
conveyance  had  been  produced,  and  had  been  silent  as  to  the 
water,  still  the  conveyance  would  have  passed  the  water  whicli 
flowed  over  the  land.  Are  we  to  assume  that  the  water  was 
excepted  out  of  the  conveyance  merel}^  because  the  convej'ance  was 
not  produced  ?  "  And  Bayley,  B.,  added,  "  If  I  build  a  house, 
and,  having  land  surrounding  it,  sell  the  house,  I  cannot  after- 
wards stop  the  lights  of  that  house.  By  selling  the  house  I  sell 
the  easement.  The  land  is  purchased  with  the  water  running 
upon  it,  and  the  conveyance  passes  the  land  with  the  easements 
existing  at  the  time." 

[In  Blancliard  v.  JBru/tjes  {a),  the  rule  was  again  cited.  But  juanehardv. 
there  the  windows  in  question  had  been  altered  after  the  date  of  ^''*<^9"- 
the  conveyance  from  which  the  implication  of  a  grant  arose  ;  and 
the  Court  said  that  the  implication  must  have  reference  to  the 
state  of  things  at  the  time  of  the  conveyance.  The  question  of  the 
effect  upon  a  grant  of  light  of  an  alteration  of  tlie  windows  had 
not  then  been  fully  considered  (h). 

In  EicaH  v.  Cochrane  {c),  the  respondent  claimed  the  right  to  Etrartx. 
send  the  refuse  of  his  tan-yard  through  a  drain  into  a  cesspool  in    ^ 
the  appellant's  garden.     Both   tenements   had  belonged  to   one 
Murray,   who   had   conveyed  the  tan-yard  to  the    respondent's 
predecessor,   '*  and  that  as  the  whole  said  subjects  are  previousl}' 
possessed  by  us,"  but  without  alluding  to  the  drain  ;  he  afterwards 


(=)  (1831),  2  C.  &  J.   12G;   37  R.  R.  208. 

655  ;  Preface  VIII.     [The  right  in  this  .^.  g^^  ^^j^^    p^^^  V.  Chap.  II. 

case  appears  to  have   been  an  ordinary  ^  ' 

right  of  property,  and  not  an  easement.]  [c)  (1861),  7  Jur.,  X.  S.  925  ;  4  Macq. 

[a)  (1835),  4  A.  &  E.  176;   53  R.  R.  S.  A.  117. 
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Continuous     [conveyed  the  garden  to  the  appoHant,  who  stopped  the  drain.    The 
easements,     lloiise  of  Lords  decided  in  favour  of  the  respondent. 
2;,<.a,.;  y_  The  observations  made  in  this  case  by  Lord  Campbell,  C,  would 

Cochrane,  carry  the  law  a  good  deal  further  than  it  has  yet  been  carried. 
"  I  consider  the  law  of  Scotland/'  he  said,  *'  as  well  as  the  law  of 
England,  to  be  that,  when  two  properties  are  possessed  by  the 
same  owner,  and  there  has  been  a  severance  made  of  part  from  the 
other,  anything  which  was  held  and  was  necessary  for  the  comfort- 
able enjoyment  of  that  part  of  the  property  which  is  granted,  shall 
be  considered  to  follow  from  the  grant,  if  there  be  the  usual  words 
in  the  conveyance.  I  do  not  know  whether  the  usual  words  are 
essentially  necessary ;  but  where  there  are  the  usual  words,  I 
cannot  doubt  that  that  is  the  law."  The  reference  to  "comfort- 
able enjoyment "  appears  to  set  up  a  somewhat  vague  test  of  the 
qualified  necessity  {d)  ;  and  Lord  Campbell's  observations,  as 
reported,  make  no  distinction  between  continuous  and  apparent 
easements,  which  will  pass  without  words  of  grant,  and  other 
conveniences  (such  as  "  non-apparent  "  ways),  which  will  not  pass 
without  a  grant  of  ways,  &c.  "  used  and  enjoyed "  with  the 
premises.  Lord  Chelmsford  treated  the  easement  as  absolutely 
necessary  for  the  enjoyment  of  the  tan-yard. 
EallY.  Lund.  In  HaU  \.  Lund  (c),  the  owner  of  two  mills  had  leased  one  to 
tlie  defendant.  In  the  lease  he  was  described  as  a  bleacher,  and 
the  premises  leased  as  lately  occupied  by  Pullan.  Pullan  had 
formerly  carried  on  the  business  of  a  bleacher  in  this  mill,  and  had 
drained  his  refuse  into  a  watercourse  which  supplied  the  other  mill. 
The  lessor  afterwards  sold  the  mills  to  the  plaintiff,  who  sued  the 
defendant  for  polluting  the  watercourse  with  the  drainage  from  his 
bleaching  works,  to  the  injury  of  the  other  mill.  The  action 
failed,  on  the  ground  that  the  defendant's  lease  contained  an 
implied  grant  of  the  right  to  use  the  watercourse  for  carrying  on 
the  business  of  a  bleacher ;  and,  on  a  rule  obtained,  the  Court  up- 
held the  verdict.  Three  of  the  judges  (/)  considered  the  easement 
claimed  by  the  defendant  to  be  apparent  and  continuous  within 
the  principle  of  the  above  cases;  and,  independently  of  this,  they 
considered  that,  the  lessor  having  demised  the  premises  for  the 
purpose  of  bleaching,  neither  he  nor  those  claiming  under  him 
could  derogate  from  his  grant  {g).     The  remaining  judge  {h)  based 


(d)  Above,  p.  114.  Wilde,  B. 

\e)  (1863),  1  H.  &  C.  fi76.  (//)  See  above,  p.  113,  note  (ff). 

{/)  Pollofk,  C.  B.,  Channell,  B.,  and  (h)  Martin,  B. 
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[his   concurrence   on  the   dictum  in    /■J/rar/  v.  Cur/irdiir,  wliich 
commented  ou  above. 

It  should  be  noted  that  in  both  thcfC  cases  the  rij^ht  chiimed 
was,  not  merely  to  use  water,  but  to  pollute  it. 

In  Darics  v.  Mars/tall  {i),  the  plaintiff's  lease  contained  an  Jj.infx. 
express  grant  of  "  ancient  lights " ;  but  this  was  held  not  to  ^'""'"'"• 
negative  the  implied  grant  of  the  new  lights. 

In  Folden  v.  Bastard  [k),  a  case  relating  to  a  non-continmtus  y-././.  »i  v. 
easement,  Erie,  C.  J.,  said  :— "  There  is  a  distinction  between  ease-  ^ '*'""'• 
ments  sucli  as  a  right  of  way  or  easements  used  from  time  to  time, 
and  easements  of  necessity  or  continuous  easements.  Tlie  cases 
recognize  this  distinction ;  and  it  is  clear  law  that,  upon  a  sever- 
ance of  tenements,  easements  used  as  of  necessity,  or  in  tlicir 
nature  continuous,  will  pass  by  implication  of  law,  without  any 
words  of  grant ;  but,  with  regard  to  easements  Avhich  are  used 
from  time  to  time  only,  they  do  not  pass,  unless  the  owner,  by 
appropriate  language,  shows  an  intention  that  they  should  pass." 

In  fFatt-'i  V.  Kc'hon  (/),  the  owner  of  two  closes,  having  made  an  Waiuy. 
artificial  watercourse  for  the  supply  of  cattle-sheds,  conveyed  first 
the  cattle-sheds  to  tbe  plaintiff  (/>/),  and  afterwards  the  close 
through  which  the  watercourse  ran  to  the  defendant.  It  was  held, 
on  appeal  from  Eomilly,  M.  K.,  that  the  plaintiff  was  entitled  to 
have  the  enjoyment  of  the  watercourse  in  the  same  manner  as  it 
was  enjoyed  during  the  unity  of  possession.  Mellish,  L.  J., 
delivered  the  judgment  of  the  Court;  and,  after  citing  the  judg- 
ment in  Pohlen  v.  Bantanl  {n),  above  referred  to,  continued :—"  We 
are  clearly  of  opinion  that  the  easement  in  the  present  case  was  in 
its  nature  continuous.  There  was  an  actual  construction  on  the 
servient  tenement,  extending  to  the  dominant  tenement,  by  which 
water  was  continuously  brought  through  the  servient  tenement  to 
the  dominant  tenement  for  the  use  of  the  occupier  of  thf  dominant 
tenement."  He  referred  to  Nicholmv.  Chdi/i  her/a  in  {o)  and  Jfard/e 
V.  Brocldclinrd  {])). 

Since   the  decision  in    JFafh  v.   Kckoii,  the   principle    of   the  Other  cases, 
implied  grant  of   continuous  and  apparent  easements  in  a  case 


(i)  (1861),  7  Jur.,  N.  S.  720,  1247  ;  9  ("')  The   conveyance   fjrrantc-d  wntcr- 

W  R   368  86C  •  4  L  T  ,  N  S.  lOo,  581.  courses  used  and  enjoyed  with  the  tenc- 

Ct  Jj'rownx.  Alabaster  (1887),  L.  R.  37  meut   conveyed,    but    the  decision   did 

Ch.    D.    490  ;    T/wmas   v.    Ouch   (1887),  not  turn  ou  this. 
L.  R.  20  Q.  B.  Div.  225.  {»)  (1863),  L.  R.  I  Q.  B.  loO. 

(k)  (1863),  4  B.  &  S.  253;  L.   R.   1  (o)  Above,  p.  118. 

Q.  B.  156  ;  above,  p.  109.  {p)  Above,  p.  8S. 

{I)  (1870),  L.  K.  6  Ch.  166. 
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Continuous 

and  apparent 

easements. 


Dominant  or 
servient  teue- 
meijt  iu  lease. 


Coutts  V. 
Gorliam. 


[wliere  the  quasi-dominant  tenement  is  first  conveyed  away,  has 
been  treated  as  settled  law  {q)  ;  and  the  Courts  have  been  occupied 
mainly  with  the  subsidiary  questions  now  to  be  mentioned,  or  with 
the  doctrine  of  implied  reservation  treated  iu  a  later  section. 

In  the  first  place,  it  seems  that,  in  the  absence  of  any  special 
circumstances,  the  rule  holds  notwithstanding  tliat  the  dominant 
or  tlie  servient  tenement  is  in  lease  at  the  date  of  the  grant.  The 
implied  grant  cannot,  of  course,  operate  for  or  against  the  lessee, 
but  it  takes  effect  immediately  on  the  determination  of  his 
interest.] 

In  Couff-s  V.  Gorlnnn  (/•),  wliieh  was  an  action  for  obstructing 
lights,  it  appeared  that  one  Hall  was  the  owner  of  two  adjoining 
houses,  each  of  which  had  certain  ancient  windows.  In  1800,  he 
made  a  lease  of  one  of  these  houses  for  twenty-one  yeai's,  determin- 
able on  lives,  of  which  lease  the  defendant  was  assignee ;  and  in 
November,  1809,  the  defendant  took  a  new  lease  of  the  same  house 
for  twenty-one  years.  The  windows  of  the  other  house  had  been 
altered,  and  placed  in  a  different  situation  at  a  period  (as  it  appeared) 
within  twenty  years  before  the  obstruction  complained  of ;  but  the 
jur}'  found  the  alteration  to  have  taken  place  previous  to  the  lease 
to  the  plaintiff,  which  was  granted  in  May,  1809.     Tindal,  C.  J., 


{{j)  See,  c.q..  Ruh'imoH  v.  Grave  (1873), 
21  W.  R.  2-23;  27  L.  T.,  N.  S.  648 
(where  the  lights  were  opened  tetween 
contract  a:id  couvevance)  ;  Bayhy  v 
Great  WcsUru  Jtailua,/  (1881),  L.  R.  26 
Ch.  Div.  434  (per  Chitty,  J.,  at  p.  438) ; 
Ml/em  V.  Cattrrxon  (18f-9),  L.  R.  43 
Ch.  D.  470  (where  the  vendors  were  a 
railway  companx )  ;  Jluilcy  v.  like  (1891), 
C4  L.  T.  78*)  (where  the  building  was 
contemplated  hut  not  erected  at  the  date 
of  the  conveyance);  I'hiUipn  v.  Loic, 
[1892]  1  Ch.  47  (a  case  of  devise)  : 
Vorhttl  V.  JomiK,  [1892]  3  Ch.  137 
(where  a  claim  by  imi^lied  grant  to  an 
extraordinarj'  am-nmt  of  light  was  nega- 
tived) ;  Broomfitid  v.  Wdliamx,  [1897] 
1  Ch.  C02  (where  a  grant  of  light  was 
implied  although  the  land  retained  was 
dewTibed  on  the  plan  as  "building 
land");  J'ollard  v.  Garc,  [1901]  1  Ch. 
83 J  (where  the  land  was  described  by 
reference  to  a  plan  in  which  the  estate 
was  marked  out  in  building  plots)  ; 
Burroux  v.  Lanrj,  [1901]  2  Ch.  502 
(where  the  rule  was  held  not  to  apply  to 
a  watercourse  constructed  for  a  special 
temporary  purpose)  ;  Ktij  v.  Xiath 
liural  Jihtrict  Council,  [1905]  93  L.  T. 
607  ;    affd.    95   L.  T.  771    (where  the 


implication  of  a  grant  was  assisted  by 
general  words  in  the  conveyance)  ; 
Bells,  Ltd.  V.  Pickfords,  Ltd.,  [1906]  2 
Ch.  87,  cited  above,  p.  113,  note  («;), 
(where  the  lease  to  the  plaintiffs  con- 
tained a  covenant  to  erect  a  warehouse 
according  to  approved  plans).  The  rule 
applies  although  there  is  land  inter- 
vening between  the  house  sold  and  the 
land  retained  {Birmingham,  Ditdlei/,  and 
District  Bank  v.  lloiis  (1883),  L.  R.  38 
Ch.  Div.  295),  and  although  the  vendor 
is  only  equitably  entitled  (Bcddington  v, 
Alice  (1887),  L.  R.  35  Ch.  D.  at  p.  322  ; 
IVihonx.  (iuctn's  (Jlub,  [1891]  3  Ch.  522). 
But  not  where  the  vendor  has  at  the 
date  of  the  conveyance  an  interest  in  the 
property  retained  insufficient  to  enable 
liim  to  make  an  exi)ress  grant  of  tho 
easement  claimed,  although  he  sub- 
sequently acquires  an  interest  sufficient 
for  the  purpose  {(^uicke  v.  Vhapman, 
[1903]  1  Ch.  G.j9).  A  merely  equit- 
able grant  may  be  defeated  by  a  legal 
conveyance  of  the  servient  property  to  a 
purchaser  for  value  without  notice 
[Briimcp  v.  Belyravia  EUatc,  Ltd.,  W.  N. 
(1890)  p.  39). 
(r)  (1829),  Moo.  &  Malkin,  396. 
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said,  "  If  llie  windows  were  in  existence  at  tlio  time  of  tlio  lonso  to  ' '" 
the  plaintiif,  lie  is  entitled  to  recover.  Hall,  who  executed  tlio  . 
lease  when  the  windows  were  there,  could  not  himself  obstruct 
them  afterwards  ;  and  if  so,  he  could  not  convey  to  any  other  j)os-  '"'  ■ '  ■ 
sessor  a  right  to  do  so." — "It  is  true  tliat  the  defendant  had  an 
existing  term  at  the  time,  and  his  interest  in  tliai  Icnu  would  not 
be  affected  by  Hall's  lease ;  but  he  surrendered  that  term  by 
operation  of  law,  when  he  accepted  a  new  lease  from  Hall." — 
"  The  defendant's  new  lease  was  derived  out  of  Ilall's  reversion  ; 
and  Hall's  reversion  was  subject  to  the  right  already  granted  by 
him  to  the  plaintiff.  Assuming,  then,  that  the  windows  were 
made  within  twenty  years,  but  before  the  lease  made  to  Coutts, 
Gorham's  present  interest  is  derived  from  the  same  lessor  at  a 
subsequent  period,  and  is  therefore  subject  to  the  rights  which 
Coutts  already  had  against  his  lessor,  and  consequently,  to  that  of 
his  having  the  windows  in  question  free  from  any  obstruction  "  (.s). 

[To  the  same  effect  is  Davies  v.  Marshall  {t),  vihere  the  quasi-  l)atif»v. 
ser^■ient  tenement  was  in  lease  at  the  date  of  the  conveyance  of  the 
quasi-dominant  tenement ;  but  the  tenant  of  the  former,  having 
afterwards    surrendered    his    lease,   and    taken    a    new   one,  was 
restrained  from  obstructing  the  windows  of  the  latter. 

In  Barnes  \.  Loach  {ii),  where  the  dominant  or  quasi-dominant  nanus  v. 
property  was  let  at  the  date  of  the  severance,  Cockburu,  C.  J.,  and 
Lopes,  J.,  declined  to  hold  that  this  excluded  the  principle  of  the 
disposition  of  the  owner. 

The  rule  also  applies  where  the  quasi-dominant  tenement  and  Dominant  on-l 
the    quasi-servient   tenement,    having    been    both   included   in   a  ^gntTa 
mortgage,  the  mortgagee  bona  fide  sells  the  quasi-dominant  tene-  mort^'ugc. 
ment  under  his  statutory  powder  of  sale  (.r).     In  such  a  case  the 
mortgagee  is,  in  effect,  agent  for  the  mortgagor  for  the  puri)Ose 
of  the  maxim  that  a  grantor  may  not  derogate  from  his  grant. 

But  the  duration  of  the  implied  grant  is  limited  by  the  estate  Duration  of 
which  the  vendor  had  in  the  quasi-servient  tenement  at  the  time  of  ""^^'*-  *^"' 


(*•)  But  compare  Thomas  v.  Owen,  {t)  (1861),  /  Jur.,  ^.  S.  '^^J-^/'.: 
cited  post,  p.  169,  on  the  reasoning  in  9  W.  K  368  866  ;  4  L.  T  N  .s  lOo. 
which  a  reservation  by  Hall  might  have  581.  Cf.  Cablr  v.  Bri/unt  (1900,  >>  •  ■^i■ 
been  implied,  out  of  the  lease  to  Coutts,  238.  .  T  -r.  .  ,^  Tl  TA  .ni  T 
of  the  rights  already  granted  to  Gorha.n,  («)  (1879),  L.  R.  4  Q.  B  D^  404  In 
not  only  for  the  term  which  Gorham  had  JFhcaton  v.  Maple  c^  Co,  Ll^-'-^J/.  *-:^ 
under  his  lease  of  1800,  but  for  the  48,  it  does  not  appear  that  the  plamtitf 
whole  of  the  term  granted  to  Coutts  by  claimed  by  implied  gra"t 
the  lease  of  May,  1809.  (•')  l^orn  v.  Tunier,  [1900]  2  Ch.  211. 
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Continuous    ftlie  Severance;  and,  if  he  subsequently  acquires  a  larg-er  estate, 

andapparent    ■-     ,        ^   ^         .,  '       ^,      ,  -,  ■,         ^  "  •       ^         s. 

easements,     sucli  estate  wiii  not  be  bound  by  the  servitude  (.r). 

And,  following  out  this  principle,  it  has  been  held  that,  where  the 
grantor  has  at  the  date  of  the  conveyance  of  the  quasi-dominant 
tenement,  contracted  to  sell  the  quasi-servient  without  reserving 
the  easement,  the  servitude  does  not  pass.  For,  in  such  a  case, 
the  common  vendor  is,  by  virtue  of  his  contract,  a  trustee  of  the 
quasi-servient  tenement  for  tlie  purcliaser  of  that  tenement ;  and 
the  Court  will  not  imply  a  grant  which  would  be  an  alienation  of 
the  property  of  another.  The  rule  assumes  that  the  grantor  is  the 
common  owner  of  both  tenements ;  and  both  the  purchaser  and  the 
Court  are  "  thrown  upon  inquiry "  whether  this  is  so.  If  the 
quasi-servient  tenement  is  sold,  the  assumption  fails ;  a  stranger  is 
the  owner,  and  there  is  no  implication  (//). 

"  In  order  to  see  whether  a  grant  of  light  over  the  adjacent  land 
is  to  be  implied,  you  must  inquire  ....  into  the  title  to  that 
adjacent  land,  to  see  whether  the  grantor  has  such  an  estate  or 
interest  in  it  as  will  support  an  implied  grant  by  him  of  the  right 
to  the  access  of  light  over  it "  (z). 
Simultaneous  lu  the  next  place,  it  has  been  decided  that  the  general  rule 
holds  good  even  where  the  quasi-dominant  and  quasi-servient 
tenements  are  sold  or  conveyed  at  one  and  the  same  time. 
Comp(o)i  T.  Tlie  first  case  which  bears  upon  this  question  is]    Compfon  v. 

liicharchs  [a),  which  differs  from  many  of  the  authorities  already 
cited  by  reason  of  the  easement,  for  the  disturbance  of  which  the 
action  was  brought,  not  being  in  existence  at  the  time  of  executing 
the  instrument  under  which  the  right  was  held  to  arise. 

The  house  in  question  was  one  of  a  range  of  buildings,  called 
the  Royal  York  Crescent,  at  Clifton.  The  Crescent  had  been  com- 
menced in  1791,  but,  in  consequence  of  the  failure  of  the  original 
owner,  passed  into  various  hands,  and  a  part,  comj)rising  the 
houses  of  the  plaintiff  and  defendant,  was  put  up  for  auction  in 
1810.  Both  houses  were  sold :  the  defendant  purchased  No.  14; 
the  plaintiff,  in  1812,  took  a  lease  of  No.  r>  from  the  party  who 
purchased  it  at  the  sale.     By  one  of    the  conditions  of  sale,  the 


Richards. 


[x]  Booth  V,  Alcock   (1873),   L.  R.   8  (y)  Sec  the  judgment  of  Chitty,  J., 

Ch.  66.J.     Of  course,  if  the  servitude  is  in  JUdduigton  v.  Alice  (1887),  L.  R.  35 

exprcxshj  griinted  for  a  term  exceeding  Ch.  D.  317. 

the   original   interest,    the    grant    may  (;)   Qidcke  v.  Chapman,   [1903]    1   Ch. 

have  ettect ;    llt/imr  v.  Mcliroy,  [18'J7]  051*,  per  liomer,  L.  J.,  at  p.  67o. 

1  Ch.  528.  («)  (1814),  1  Price,  27  ;  15  R.  R.  682. 
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buildings,  according  to  a  plan   of  the  Crescent  produced  at  iV.e     Continu,.!,. 
sale,  were  to  be  completed  within  two  years  from  tliat  time,  whidi  ""IJ",',! 
period  had  elapsed  previous  to  the  granting  tlio  lease  of  No.  Vi  to  simuit .. 
the  plaintiff.     After  the  expiration  of  the  two  years  the  defendant  '""^'^  ■ 
erected  an  additional  room  at  the  back  of  his  liouso,  one  side  of 
the  room  being  formed  by  elevating  the  wall  which  separated  tin- 
gardens  of  Nos.  13  and  14,  the  effect  of  which  was  to  diminish 
the  quantity  of  light  previously  admitted  through  the  plaintiff's 
windows.     It  appeared  that,  at  the  time  of  the  sale,  although  the 
houses  were  unfinished,  yet  the  spaces  intended  for  the  windows  in 
question  were  actually  opened  in  the  walls :  the  plan  produced  at 
the  sale  showed  the  situation  and  number  of  the  windows  intended 
for  each  house.     There  was  no  stipidation  as  to  the  height  to  which 
the  garden  walls  might  be  raised ;    but  other  buildings,  in  the 
same  direction,  were  expressly  limited  to  the  heiglit  of  20  feet. 

At  the  trial,  before  Graham,  B.,  the  learned  Judge  nonsuited 
the  plaintiff,  giving  him  leave  to  move  to  enter  a  verdict. 

A  rule  having  been  obtained,  which  the  Court  made  absolute, 
it  was  argued  in  support  of  it,  that  the  rights  of  both  parties  were 
clearly  pointed  out  at  the  time  of  the  sale  by  the  common  vendor, 
which  was  admitted  by  Thompson,  C.  B.,  to  be  tantamount  to  an 
express  agreement  that  such  rights  should  not  be  obstructed. 
The  spaces  too,  it  was  further  argued,  intended  for  the  windows, 
being  actually  opened,  the  purchaser  was  fully  aware  what  he  was 
going  to  buy,  as  the  exterior  sufficiently  exhibited  to  him  wliat  ho 
would  be  entitled  to  enjoy. 

Thompson,  C.  B.,  in  delivering  judgment,  said  :  "  This  purchase 
must  be  taken  to  have  been  subject  to  certain  conditions  at  the 
time  of  sale,  and  as  thcuc  unfinkhed  houses  ircrc  at  that  time  so  far 
Ijuilt  as  that  the  opeiiiiujs,  which  were  intended  to  be  supplied  with 
windows,  were  sufficiently  visible  as  they  then  stood,  we  must 
recognize  an  implied  condition,  that  nothing  would  afterwards 
be  done  by  which  those  windows  might  be  obstructed ;  and  the 
purchasers  must  have  taken  subject  to  what  then  appeared.  The 
case  of  Palmer  v.  Fktcher  {!>)  is  strong  and  clear,  and  has  been 
often  quoted ;  and  the  effect  of  that  case  is  that  whore  a  man  sells 
a  house,  he  shall  not  afterwards  be  permitted  to  disturb  the  rights 
which  appertain  to    it;    and   the  windows   of   this   house,  being 


(//)   (1G75),  I  Lcvinz,  r22  ;  above  p.  I'Jl. 
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opened  at  the  time,  necessarily  imported  their  non-obstruction. 
....  It  is  sufficient  for  the  purpose  of  maintaining  this  action, 
if  the  erection  of  any  building  on  the  wall  be  the  doing  of  an  act 
■whereby  the  plaintiff  has  sustained  a  derogation  of  any  right 
"vvhich  he  acquired  by  his  piirchase.  If  so,  it  is  what  the  original 
owner  could  not  have  done ;  and  all  lessees  claiming  imder  him 
are  equally  bound  by  the  transfer." 

"Wood,  B.,  said :  "  I  consider  Dr.  Compton  claiming  here  a 
right  by  grant,  and  when  this  house  was  granted  to  Auriol  (the 
plaintiff's  lessor)  he  became  grantee  of  everything  necessary  to 
its  enjoyment,  as  much  as  if  it  had  been  said  at  the  time,  that  no 
one  should  obstruct  the  light  which  it  then  enjoyed." 

In  Sn-amhoroiifjh  v.  Coirnfri/  (c),  the  plaintiff  and  defendant 
purchased  adjoining  [tenements  from  the  same  vendor  and  at  the 
same  auction.  The  lot  purchased  by  the  plaintiff  contained  an 
ancient  dwelling-house,  with  windows  in  every  floor,  looking  into 
the  property  purchased  by  the  defendant ;  the  windows  on  the 
first  and  upper  floors  had  never  been  interrupted,  but  those  on 
the  ground  floor  had  for  a  long  time  been  obstructed  by  a  one- 
story  building  on  the  defendant's  lot,  which  was  pulled  down 
shortly  before  the  sale.  The  plaintiff's  tenement  was  conveyed  to 
him  as  bounded  on  the  east  by  a  piece  of  ground,  described  in 
the  particulars  of  sale  as  a  piece  of  freehold  huihUtuj  ground  con- 
stituting lot  11  at  the  aforesaid  sale,  purchased  by  the  defendant. 
The  defendant  having  obstructed  the  plaintiff's  windows,  the 
plaintiff  obtained  damages  as  to  the  windows  above  the  ground 
floor ;  and,  on  a  rule  being  obtained,  the  Court  of  Common  Pleas 
affirmed  this  decision.] 

"It  is  well  established  by  the  decided  cases,"  said  Tindal,  C.  J., 
"that,  where  the  same  person  possesses  a  house  having  the 
actual  use  and  enjoyment  of  certain  lights,  and  also  possesses  the 
adjoining  land,  and  sells  the  house  to  another  person,  although 
the  lights  be  new,  he  cannot,  nor  can  anyone  who  claims  under 
him,  build  upon  the  adjoining  land  so  as  to  obstruct  or  interrupt 

the  enjoyment  of  those  lights And,  in  the  present  case, 

the  sales  to  the  plaintiff  and  the  defendant  being  sales  by  the 
same  vendor,  and  taking  place  at  one  and  the  same  time,  we 
think  the  rights  of  the  parties  come  within  the  application  of  this 
general  rule  of  law." 


(c)  (1832),  9  Bing.  305 ;  2  M.  &  Scott,  362 ;  35  R.  R.  GCO. 
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[Of  oourso,  if  tlicro  had  beon  nothing  si.ocial  in  tho  caso,  tho    O.ntinuon. 
general   rule  would   liave    operated   to  protect  tlie  ground    floor  ""'' "I'l""';;;*' 
windows  also  ;  for  the  defendant's  land  was  vacant  at  tlio  date  oi 
the   sale.     But   tho   Court   thouglit   that   the   description  in  tho  oouvc^wwc., 
plaintiff's    conveyance    of   the    adjoining   property  as   "  building 
ground"  showed  that  the  implied  grant  was  intended  to  be  in 
some  manner  qualified  ;  and,  as  there  had  been  a  building  on  the 
ground  in  question,  established  for  a  very  long  period  of  time  and 
but  recently  demolished,  which  extended  only  to  the  height  of  tho 
first  floor  of  the  plaintiff's  house,  they  held  that  this  gave  the  limit 
and  extent  intended  by  the  terms  in  the  description,  "  so  as  at  once 
to  satisfy  those  terms,  and  at  the  same  time  to  prevent  the  vendor 
from  frustrating  his  own  grant"  {d). 

Again,  in  A^len  v.  Ta>//or  {e),  one  Edward  Allen,  being  seis^'d  .f//«»v. 
of  a  piece  of  land  with  two  dwelling-houses  thereon,  and  also  of  ^"y'*""- 
an  adjoining  piece  of  land,  devised  his  real  estate  to  three  trustees 
(including  his  two  sons)  upon  trust  for  sale,  giving  his  two  sons  an 
option  of  purchasing,  either  together  or  separately,  any  part  of  liis 
real  estate  at  a  valuation.  Both  sons  exercised  the  option,  one  of 
them  taking  a  conveyance  of  the  houses,  with  all  lights,  Sn-., 
the  other,  by  a  contemporaneous  conveyance,  taking  the  adjoining 
land.  It  was  held  by  Jessel,  M.  R.,  that  the  purchaser  of  the  land 
was  not  entitled  to  block  up  the  windows  of  the  houses. 

"  There  can  be  no  doubt,"  said  he,  "  that  the  law  as  laid  down 
by  Palmer  v.  Fletcher  (/),  is  the  law  of  the  present  day  ;  that  is, 
that,  where  a  man  grants  a  house  in  which  there  are  windows, 
neither   he   nor  anybody  claiming   under   him  can   stop  up  the 

windows  or  destroy  the  lights I  take  it  also  that  it  is 

equally  settled  law  that,  if  a  man  who  has  a  house  and  land  grants 
the  land  first,  reserving  the  house,  the  purcliascr  of  the  land  can 
block  up  the  windows  of  tho  house  {g).  Then  tliere  comes  a  third 
case.  Supposing  the  owner  of  the  land  and  the  house  sells  the 
house  and  laud  at  the  same  moment.  And  supposing  he  expressly 
sells  the  house  with  the  lights ;  can  it  be  said  tliat  tlie  purchaser  of 
the  land  is  entitled  to  block  up  the  lights, — the  vendor  being  tho 
same  in  each  case,  and  both  purchasers  being  aware  of  the 
simultaneous  conveyance  ?  I  should  have  said  certainly  not.  In 
equity  it  is  one  transaction.     The  purchaser  of  the  land  knows  that 


{d)  This  latter  point   is  refeiTed  to  (/)  (1676),  1  Lev.  122  ;  above,  p.  121. 

below,  p.  134.  {g)  Sec  below,  p.  15G. 

{e)  (1880),  L.  R.  IG  Ch.  Div.  355. 
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[tlie  vendor  is  at  the  same  moment  selling  the  house  with  the  lights, 
and  as  part  of  the  transaction  he  takes  the  land ;  he  cannot  take 
away  the  lights  from  the  house."  His  Lordship  proceeded  to  quote 
Swan.'shoroiKjh  v.  Covcntnj  {/t),  Conipfoiiv.  liicl/ards  (/),and  WhecMon 
V.  Bun'oica  {k),  and  concluded  by  remarking  upon  the  cii'cumstance 
that,  in  this  case,  both  the  purchasers  were  also  vendors  (/). 

In  Fcicsfcr  v.  Turner  {in),  the  question  v/as  raised  before  con- 
veyance. There,  property  belonging  to  the  defendant  had  been 
put  up  for  sale  in  several  lots,  lot  I  being  llie  Acorn  Inn  ;  and  the 
plan  circulated  at  the  auction  showed  a  well  on  lot  4,  a  reservoir 
connected  with  the  well  on  lot  2,  and  a  leaden  pipe  conveying 
water  from  the  reservoir  to  the  kitchen  of  the  inn  on  lot  1.  The 
plaintiff  became  the  purchaser  of  the  inn,  and,  after  lot  4  had  been 
conveyed  away  to  another  purchaser  without  any  express  reserva- 
tion to  the  owner  of  lot  1  of  the  right  of  water  from  the  well, 
claimed  specific  performance  of  his  purchase,  with  compensation 
for  the  loss  of  the  water.  Wigram,  V.-C,  held  that  he  had  no 
right  to  compensation. 

"  Where  the  sale  plan  accurately  represents  the  propertj-,  Avhich 
in  this  case  it  does,  can  the  sale  plan  carry  the  case  further  than  a 
view  of  tlie  property  itself  would  ?  I  am  only,  therefore,  called 
upon  to  assume  that  which  the  plalutilT  lias  clearlj^  a  right  to  have 
assumed,  that  the  property  was  advertised  to  be  sold  to  him  as  it 
stood  at  the  time.  The  question  is,  then,  assuming  the  plaintiff 
went  to  the  property  and  viewed  it,  and  saw  the  pipe,  &c.,  would 
he  in  that  case  be  entitled  to  the  reservation  he  claims  ?  .  .  .  All 
the  vendor  undertook  was  to  sell  the  property,  but  with  notice 
that  the  rest  of  the  property  would  no  longer  remain  in  his  hands. 
Suppose  this  altogether  a  natural  flow  of  water.  A  person  tlien 
agrees  to  sell  property,  and  sells  it  witli  the  running  Avater 
there,  but  makes  no  stipulation  that  lie  will  enter  into  a 
covenant  that  the  other  purchasers  shall  not  disturb  the  natural 
flow  of  the  water.  The  plaintiff,  purchasing  the  property  with 
such  natiu-al  flow  of  water,  is  left  to  assert  liis  right  against  the 
other   purchasers,    if   the    flow    of   water  is   an   easement  to  the 


{},)  (1832),  9  Bing.  30.5;  3o  R.  R. 
660  ;  above,  p.  i;iO. 

(j)  (1814),  1  rricc,  27  ;  lo  R.  R.  CS2 ; 
above,  p.  128 

(A)  (1879),  L.  R.  12  Ch.  Div.  31 
(below,  p.  1C4),  per  Thesiger,  L.  J.,  at 


p.  59. 

(0  Cf.  Cotton,  L.  J.,  in  Eusse/l  v. 
TTatfs  (18831,  L.  R.  25  Ch.  Div.  at 
p.  573  ;  and  per  Fry,  L.  J.,  at  p.  581. 

(;«)  (1842).  11  L.  J.,  Ch.  161  ;  0  Jur. 
144. 
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[property   (;/).     TTo\\-   does  tlie    ease  difTcr   if    il    is   an   arlific-iul    CmUnaou. 

stream  ?     Tlio  vendor  says,  '  I  soil  you  the  propeity  as  it  is ;  other  "["l"^'^"^^ 

persons  will    hold  one   part,   and  you  the  other:'   the   plaintiff 

must  l.o  left  to  assert  his  rif,'ht  ag'uinst  the  other  purchasers,     li 

is  not  for  the  vendor  himself  to  take  any  other  ]>recaution  than 

that  of  conveying  to  the  purchaser  that  which  he  contracts  to 

sell.     I  have  less  hesitation  in  coming  to  this  conclusion  because, 

if  the    effect  of  the  contract  really  is  to  give  tlie  plaintiff  the 

right  he  claims,  the  other  purchasers  who  have  purchased  on  the 

footing  of  the  sale  plan  will  have  purchased  with  notice  of  tlie 

plaintiff's  contract,  and  are  as  much   liable  to  the  purchaser  as 

the  vendor  himself,  if  he  had  remained  owner  of  the  other  lots ; 

for,  in  point  of  fact,  they  all  purchased  upon  the  same  footing, 

and  with  full  notice  of  the  stipulations." 

With  regard  to  this  case,  it  should  bo  noted  that  the  Vice- 
Chancellor  did  not  decide  that  the  plaintiff  was  not  entitled  to 
the  easement  which  he  desired  to  have.  On  the  contrary,  it 
would  seem  to  have  been  his  opinion  that  the  plaintiff  was 
entitled  to  such  an  easement  as  against  the  vendor ;  and  that 
the  purchaser  of  lot  4,  although  he  had  obtained  his  conveyance 
without  any  legal  reservation  to  the  vendor  or  to  the  plaintiff, 
had  notice  of  the  plaintiff's  rights  and  would  be  bound  in  equity. 
The  plaintiff,  therefore,  on  taking  his  conveyance,  would  have  an 
equitable  right  to  the  easement  in  question,  and  had  no  claim  to 
compensation  (o). 

In  Russell  V.  Harford  (p),  the  defendant  had  sold  two  pro-  inuultr. 
perties  at  the  same  auction.  Property  A.  was  bought  by  the  '"'•^""'  * 
plaintiff,  the  tenant  in  possession ;  property  B.  by  one  Mackrell, 
the  tenant  of  that  property.  During  the  unity  of  ownership, 
property  B.  had  been  supplied  with  water  by  means  of  a  pipe 
communicating  with  a  well  on  property  A.  The  defend-uit 
claimed  to  insert,  in  the  conveyance  of  property  A.  to  the 
plaintiff,  an  express  reservation  of  the  flow  of  water  thi-ough  this 
pipe  and  the  right  to  enter  and  repair  it;  relying  on  a  condition 


(w)  Or  rather  if  the  natural  right  to  that  the  pun  1...- i  ■■.   ..<t  1  should  have 

the  flow  of   water   is  not  restricted  by  jjower  to  enter  upon  the  other  property 

an  easement  attached  to  the    adjoinin,^'  and  pump  water  for  liiinself.     But  thi.i 

property  :   see  bek)W,  Part  III.  Chap.  I.  opinion  appears   to   be  difficult   to   re- 

(o)  The  Vice-Chancellor    did   indeed  concilc  with  some  early  cases,  or  with 

express   an   opinion   that    it   would   be  the  course  of  the  judijmeut  in  Foldrn  v. 

extravagant  to  suppose  that,  when  the  y^/.v/fl/v/ (above,  p.  12o).^ 
vendor  sold  the  property,  he  intended  [p)  (I86G),  L.  R.  2  Eq.  -507. 


134  ACQUISITION  OF  EASEMENTS. 

Continuous     [of  sale,  wliicli  provided  that  each  lot  was  sold  subject  to   all 

^easements!    I'ights  of  Way  and  water  and  other  easements  subsisting  thereon. 

Simultaueous        ^^^^  defendant's  contention  was  negatived  by  V.-C.  Kindersley, 

conveyances.    \\']io  was  of  opinion  that  the  condition  referred,  not  to  any  rights 

which  were  to  subsist  between  the  jiurchasers  of  the  several  lots, 

but  to  rights  belonging  to  third  persons.     He  might  perhaps  have 

added  that  the  reservation  was  unnecessary,  as,  the  sale  being 

contemporaneous,    the    right    would    pass    to    Mackrell    without 

exj^ress  reservation. 

The  implication  applies  to  devises  by  will  as  well  as  to  con- 
temporaneous grants  by  deed  («/). 
Implication  The  case  of  Sicansborough  v.    Coventry,  referred  to  above  (r), 

su^'ttj^to  ^     illustrates  the   further  point    that    the    implied    grant   may   be 
the  contract     neffatived   or   modified  either  by  the  terms   of   the   contract   or 

and  surround-        "  , 

in^oircum-      conveyance  (v),  or  by  reference  to  the  circumstances  existing  at 

stances.  ^^^  ^^^^  ^^  ^^^^  ^^^^^^ 

The  maxim  that  a  grantor  shall  not  derogate  does  not  entitle  a 
grantee  of  a  house  to  claim  an  easement  of  light  to  an  extent 
inconsistent  with  the  intention  to  be  implied  from  the  circumstances 
existing  at  the  time  of  the  grant  and  knoAvn  to  the  grantee  {t). 

"  You  are  also  entitled  to  inquire  into  the  surrounding  circum- 
stances which  are  relevant  to  such  a  question — the  circumstances 
affecting  the  two  pieces  of  land.  In  order  that  the  circumstances 
may  be  relevant  they  must,  in  my  opinion,  have  been  known  to 
both  the  parties.  But  if  they  are  known  to  both,  those  circum- 
stances must  also  bo  considered  in  order  to  see  whether  there  is  or 
is  not  an  implied  grant  of  the  right  to  light  over  the  adjacent 
land"  00 . 

In  Sican thorough  v.  Coventri/  the  implication  was  lield  not  to  be 
affected  (except  as  regards  the  ground-floor  windows)  by  the  fact 
that  the  land  conveyed  was  described  in  the  conveyance  as  bounded 
by  "biiilding  land";  and  Brooi/ijic/d  v.  Willi atns  {x)  and  Pollard 
V.  Gave  {y)  are  to  the  like  effect. 


{q)  I'hUlipn  V.  Low,  [1892]   1   Ch.  47  ;  {t)  Jiirmuigham,    Dudley,  and  Dinhict 

and  cf.  Miliicr\-<   Safe  Co.,  Ltd.  v.  Gnat  Buulcing  Co.  v.  Itoss  (1888;,  38  Ch.  Div. 

Northern  and  Cit;/  Rail.  Co.,  [1907]  1  Ch.  29-5. 

208;  and  Ntcholln  \.  NichoUs  (1900),  81  (tt)   Quiche  y.   Chapman,   [1903]   1   Ch. 

L.  T.  811  (both  cases  of  rij^ht  of  way).  6.59,  per  Romer.  L.  J.,  at  p.  671  ;   and 

Dist.  TawHy.  Know  leu,  [1891]  2  Q.B.  5li4.  see  Burrous  v.  Laiiy,  [1901]  2  Ch.  502  ; 

(>•)  Page  130.  Godwin  v.  Schweppes,  LAd.,  [1902]   I  Ch. 

[h)  Salaman  v.  Glovtrr  (1875),  L.  R.  20  926. 

Eq.  444;  cf.  llnynex  v.  Kiny,  [1S93]  3  {x)  [1897]  1  Ch.  602. 

Ch.  439.  (//)  L1901J  1  Ch.  834. 
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[But  in  Murchie  v.  Black  {z),  land  was  put  up  for  Palo  \n  lots,     ' 
upon  condition  tliat  the  purcha.sor  of  each  lot  should  build  on  it   "! 
according  (o   a  specified  elevation.     The  plainliff  purchased  one  'j,, 
lot,   on   which   stood    a    wall,   the   defendant   the   adjoining   lot.    w  ""i^j'-^-i  t" 
Before  the  lots  wore  convoyed,  tlie  defendant,  in  excavating  the  j/M^rT^  y'*' ' 
land  bought  by  him  in  order  to  build  according  to  the  conditions,  ■'^'''<'^- 
deprived  the  wall  of  its  lateral  support,  and  it  fell;  but,  upon 
action  brought,  it  was  held  that  the  plaintiff  had  no  remedy. 
"If,"  said  Erie,  C.  J.,  "there  had  been  a  simple  conveyance  to 
the  defendant  of  lot  G,  lot  7  would  have  been  entitled  to  support 
as  well  at  law  as  in  equity,  according  to  the  series  of  authorities 
cited  by  Mr.  James.     But  the  question  is,  whether  there  is  not 
in  the  conveyance  of   18G0  that  which  justifies  what  otherwise 
would  have  been  an  actionable  wrong  on  the  part  of  the  defendant. 
If  the  defendant  had  simply  dug  so  near  the  plaintiff's  land  as  to 
deprive  it  of  the  lateral  support  it  was  entitled  to,  he  would,  no 
doubt,  have  been  liable  to  an  action.     But  here  the  vendor,  beinsr 
the  owner  of  both  lots,  sells  lot  6  to  the  defendant ;  and  according 
to  the  terms  of  the  contract  by  which  it  is  conveyed  to  him,  ho 
makes  it  obligatory  on  him  to  do,  or  at  all  events  within  the  pro- 
visions of  that  contract  he  was  only  doing  his  duty  to  his  vendor 
when  he  did,  the  act  which  brought  down  the  plaintiff's  house." 

It  appears  that  the  plaintiff  had  added  to  his  wall ;  but  the  case 
found  that,  even  if  he  had  not  done  so,  the  defendant's  excavations 
would  have  brought  it  down.  Some  of  the  judges,  however, 
founded  their  decision  on  this  fact  {a). 

In  Rirjhy  v.  Bennett  [h)  the  same  principle  was  appealed  to  ;  Rki^'H  v. 
but  the  circumstances  were  different.  In  July,  1868,  property 
was  put  up  for  sale  by  auction  in  lots,  under  conditions  which 
bound  each  purchaser  to  build  on  the  property  purchased  by  him 
to  the  satisfaction  of  the  vendors.  None  of  the  lots  were  knocked 
down  at  the  auction ;  but  the  plaintiff  shortly  afterwards  agreed 
to  purchase  one  lot  under  the  auction  conditions,  and  proceeded  to 
erect  a  building  upon  it.  The  foundation  of  his  building  was  not 
carried  to  the  stipulated  depth ;  but  tliis  variation  was  made  with 
the  consent  of  the  vendors.  In  August,  1869,  the  plaintiff's  house 
having  been  already  carried  up  to  the  joists  of  the  first  floor,  the 


[z]   (186-J),  19  n.  P,.,  N.  S.  IDO.  domiuaiit  tenement." 

[a)  c;ee  Part  V.  Chap.  IV.,   "  Extiii-  [b]  (1882),  L.  R.  'Jl  Ch.  Div.  559. 

guishmeiit  of  easement  by  alteration  of 
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Continuous  [defenJaut  agreed  to  buy  tlie  adjoining  lot,  also  under  the  con- 
easements,  ditions  prescribed  at  the  auction.  In  October,  1809,  the  plaintiff, 
Implication  having  almost  completed  his  building,  took  a  conveyance  (which, 
is  subject  to  under  the  conditions,  took  the  form  of  a  lease)  of  his  lot.  The 
defendant  obtained  his  lease  in  October,  1872,  but  did  not  com- 
mence building  until  1881.  The  defendant's  operations  having 
endangered  the  foundations  of  the  plaintiff's  house,  the  action  was 
brought  to  have  it  determined  whether  the  plaintiff  was  entitled 
to  support,  and  who  was  liable  to  pay  for  the  necessary  under- 
pinning. It  was  held  by  Bristowe,  V.-C,  that  the  defendant  was 
liable,  and  his  decision  was  affirmed  on  appeal.  The  Court  de- 
clined to  treat  the  contracts  as  simultaneous,  the  interval  of 
thirteen  months  being  too  great  to  permit  of  it.  It  followed, 
therefore,  that  the  general  rule  applied,  and  the  plaintiff  was,  by 
virtue  of  his  contract  and  lease,  entitled  to  support.  It  was  not 
expressly  decided  what  amount  of  support  he  could  claim. 

It  may  be  noted  that  Jessel,  M.  11.,  hinted  that,  if  a  house  and 
land  were  sold  together,  and  the  land  were  sold  for  building,  the 
general  rule  might  not  apply  ;  and  that  Cotton,  L.  J.,  declined  to 
consider  "  what  would  be  the  consequence  if  the  grantee  knew 
that  the  grantor  intended  to  use  the  adjoining  land  for  a  particular 
purpose  and  the  right  claimed  b}'  the  grantee  was  inconsistent 
with  that  purpose." 
Birmingham  In  Jiii'miiif/Itaiii,   Dudlvij,  find  DixtHct  Bankl}Hj  Co.   v.  Ross{c), 

Jiosf""^  ^  ^^^^  point  so  reserved  came  up  for  decision.  There,  the  Corpora- 
tion of  Birmingham  had  made  a  scheme  for  the  improvement 
of  an  unhealthy  area  within  the  borough ;  and  the  maps  aecom- 
panjang  the  scheme  shoAved  some  intended  new  streets.  One 
Daniell  agreed  to  take  a  lease  of  a  piece  of  land  comprised  in  the 
scheme,  and  abutting  on  one  side  on  a  new  street  to  be  called 
Warwick  Passage,  and  to  build  upon  the  land.  Daniell  knew 
that  the  Corporation  intended  to  build  on  the  ground  on  the  other 
side  of  Warwick  Passage ;  and  it  was  stipulated  in  the  agreement 
that  tlie  passage  should  be  twenty  feet  in  width.  Daniell  built 
and  took  his  lease  of  the  land  and  the  new  buildings  thereon, 
liglits  not  being  mentioned  in  the  lease,  and  subsequentl}'  assigned 
the  lease  to  the  plaintiffs.  The  defendant,  by  agreement  with  the 
Corporation,  erected  on  the  other  side  of  Warwick  Passage  a 
building  which  obstructed  the  plaintiffs'  lights,  and  it  was  held 

(c)  (1888),  L.  R.  38  Cli.  Div.  29'). 
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[that  lie  was  entitled  to  do  so.     Danifll  know  tliat  llic  Corporation     ' 

intended  to  build  on  tlie  other  side  of  tlio  passaf^c,  and  hargained     , 

for  and  obtained   special  protection  against  obstruction  by  moans  "t     , 

'■'-'->  J  ini\>\i-  .1'  I'll 

of  tlie  stipulation  as  to  the  width  of  tlie  passage  ;  and  it  was  held    '•*  "ui-j"  1 1" 
that  he  was  entitled  to  no  more. 

In  3I//ers  \.  Cnffersoii  {d),  a  railway  company  had  sold  a  house  Myenv. 
with  lights,  and  the  conveyance  recited  that  the  adjoining  land  ^''"'"'**"'- 
belonging  to  the  company  would  be  required  for  the  construction 
of  their  railway.  It  was  assumed  that  the  company  could  build 
on  such  adjoining  land  for  the  purpose  of  such  construction  ;  but 
it  was  decided  that  they  eoidd  not  for  any  other  purpose  build  so 
as  to  obstruct  the  lights. 

It  would  seem  that  the  onus  of  showing  the  state  of  the  Omwof  proof, 
tenements  at  the  date  of  severance  is  on  the  party  claiming  the 
easement.  For,  even  when  an  "  apparent  sign "  of  dependence 
and  a  previous  unity  of  possession  were  shown,  the  Court  declined 
to  presume  that  the  "  apparent  sign "  had  its  origin  during  the 
unity  (r).] 

(b.)  Implied  Grant  of  W(i>/-s. 

Where  the  easement  is  of  such  a  nature  as  to  ha^■e  no  separate  EawmenU 
and  distinct  existence  during  the  unity  of  ownership,  thou,  upon  "pp„rent  and 
the  severance,  no  grant  will  be  implied.     The  doctrine  of  imiilied  coutinuouii. 
grant,  like  the  destination  du  pere  de  famille,  confers  a  title  only 
to  easements  which  are  apparent  and  continuous  (/). 

"  It  is  obvious,"  says  Pardessus,  "  that  this  disposition  (etat 
des  lieux),  which,  from  a  simple  destination  du  pere  de  famille, 
thus  changes  itself  into  a  servitude,  must  not  be  a  momentary 
change  for  the  sake  of  some  temporary  convenience ;  it  is  scarcely 
possible  to  suppose,  in  the  absence  of  express  agreement,  that  a 
party  would  have  desired  to  preserve  a  right  which  served  only 
for  purposes  purely  personal,  or  mere  pleasure.  The  parties  are 
presumed  to  have  been  desirous  of  preserving  those  servitudes 
only  which  are  evidently  necessary"  {tj). 

[And  that  the  doctrine  is  confined  to  easements  which  are  in 


{d)  (18S9),  L.  R.  43  Ch.  Div.  473  :  cf.       Cli.  D.  261. 
Wilaon  V.    Queen's   Club,   [1891]   3    Ch.  /-x  Code  Civil,  arts.  092,  O'.' I. 

{e)  Moody  V.  Stcggles  (1879),  L.  R.   VI  (p)  Pardessus,  ubi  supra. 
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of  ways. 


JfeiuiiDg  of 
"  con- 
tinuous." 


Mr.  Willes' 
opinion. 


of'waf""*^  [somo  sense  "  apparent  and  continuous  "  is  evident  from  tlio  judg- 
-  ments  in  all  the  principal  authorities  (//). 

Taken  literally,  this  phrase  would  exclude  altogether  from  the 
rule  of  implied  grants  the  easement  of  a  way.  A  way  is  not  in 
the  ordinary  sense  a  continuous  easement.  But,  wlien  the  cases 
referred  to  are  examined,  it  seems  possible  to  understand  the 
word  "  continuous"  to  refer  in  this  connection,  not  to  continuity 
of  enjoyment,  but  to  permanence  in  the  adaptation  of  the 
tenement ;  and,  so  understood,  the  rule  becomes  both  more 
in  accordance  with  the  principles  of  non-derogation  and  qualified 
necessity  by  which  it  is  generally  explained  (/),  and  more  easy  to 
reconcile  with  all  the  authorities,  including  those  now  to  be 
quoted. 

"The  judgment  of  Bramwell,  B.,"  wrote  Mr.  Willes,  "in 
Ghive  V.  JIaydin(j  (/:),  explains  the  principle  upon  wliioli  it  is  to  be 
determined  whether  the  doctrine  discussed  in  this  section  of  the 
text  applies  to  any  jiarticular  ease.  He  said,  '  AVith  regard  to 
the  right  of  way  ....  the  plaintiff's  title  was  derived  from  the 
lease ;  and,  unless  the  lease  granted  the  right  of  way,  it  did  not 
exist.  It  did  not  grant  the  right  in  terms ;  and  the  only  way  in 
which  it  could  grant  it  was,  that  the  condition  of  the  premises  at 
the  time  the  lease  was  granted  showed  that  it  was  intended  that 
the  riglit  of  way  should  be  exercised,  upon  the  principle  of  law 
that,  by  the  devolution  of  two  tenements  originally  held  in  one 
ownership,  a  right  of  way  to  a  particular  close  or  gate  would, 
as  an  .apparent  and  continuous  easement,  pass  to  tlie  owner  and 
occupier  of  botli  of  them.  But  I  think  that  the  way  in  question 
was  not  a  continuous  and  apparent  easement  witliin  the  principle 
of  law ;  and,  therefore,  I  arrive  at  the  conclusion  that  there  Avas 
no  evidence  of  the  right  of  way  alleged  in  this  case.  I  found  my 
opinion  upon  the  condition  of  the  premises  at  the  time  the  lease 
was  granted,  ....  there  being  then  only  excavations  for 
foundations,  with  openings  which  were  wholly  of  an  uncertain 
character  and  would  have  been  equally  appropriate  for  a  door,  a 


(//)  U'orthington  v.  Gimson  (1860),  2 
E.  &  E.  (il8;  JciDien  v.  Thint  (1836),  4 
A.  &  K.  749  ;  i-i  K.  R.  40.5  ;  Pearson  v. 
Spcticer  (18G2).  3  B.  &  S.  761 ;  Bollon 
V.  Bolton  (1879),  L.  R.  11  Ch.  D.  968  ; 
Toldev  V.  Bastard  (186.)),  L.  R.  1    Q.  B. 


\r-,%  ;  Wheeldon  v.  Burrows  (1878),  L.  R. 
12  Ch.  Div.  31  ;  cf.  Daniel  v.  Anderson 
(1862),  31  L.  J.  Ch.  610. 

(i)  Above,  pp.  112,  114. 

(/■)  (18o8),  27  L.  J.  Exch.  292. 


.Mr.  WilhV 
opiuiuD. 


15Y  l.MI'l.IKl)  (JKANT.  l^fl 

[Avmdow,  or  any  other  of  the  purposes  to  wbiuh  suuli  an  opL-nin;^  I1111.I1..1 -raiit 
might  possibly  be  applied' (/).  .   "  *"'" 

"The  reasoning  of  the  learned  Baron  may  Boem  to  bi'  inc  in- 
sistent with  the  authorities  already  referred  to  (iti),  which  conlirni 
the  opinions  expressed  by  the  author  in  the  second  edition  <il"  tliis 
work,  that  upon  the  severance  of  a  tenement  there  is  no  ini]ilifd 
grant  of  such  easements  as  ordinary  ways.  But  the  inconsistency 
is  only  apparent,  it  being  obvious  that  there  are  some  cases 
of  ways  where  the  nece>iii(irtj  and  perjinnient  dependence  of  a  house 
upon  an  adjoining  tenement  is  exhibited  by  some  permanent  sign, 
/.('.,  '  part  of  the  structure,'  for  the  enjoyment  of  which  a  way  is 
necessary ;  as,  for  instance,  in  the  case  of  two  adjoining  houses, 
where  the  coal  shoot  used  for  filling  the  cellar  of  one  opens  in  the 
yard  of  the  other;  or  in  the  case  of  two  adjoining  houses 
standing  in  a  garden,  the  hall  doors  of  the  houses  opening  into 
the  garden,  and  there  being  ways  from  the  hall  doors  to  tlie  high 
road.  If  in  the  first  case  the  owner  conveys  one  house  to  a  j)ur- 
chaser,  or  if  in  the  latter  case  the  owner  of  the  houses  and  garden 
conveys  one  house  to  a  purchaser,  it  is  presumed  that  he  could  not 
in  the  first  case  prevent  the  purchaser  from  filling  his  cellar  thnnigh 
the  shoot,  nor  in  the  second  from  getting  into  the  highway  from 
his  hall  door  through  the  garden,  because  in  the  first  the  coals 
might  be  brought  through  the  door,  or  in  the  second  because  there 
happened  to  be  a  back  entrance  through  a  stable  yard  from  a  mews 
in  the  rear,  so  as  to  prevent  a  way  of  absolute  necessity  from  being 
set  up  through  the  garden. 

"  Even  in  the  case  of  drains,  referred  to  in  the  authorities  already 
cited,  the  easement  is  not  strictly  '  continuous  : '  the  drain  is  n<jt 
always  flowing,  but  there  is  a  necessary  and  permanent  dependence 
of  the  house  upon  it  for  its  enjoyment  as  a  house,  in  the  state  in 
which  it  is  at  the  time  of  the  conveyance.  Nor  is  any  distinction 
drawn  between  drains  arising  by  the  act  of  man,  and  those  from 
natural  causes,  as  rain  water. 

"  In  the  case  of  a  landlocked  house  there  is  an  ((h:<oIiiie  necessity 
for  a  right  of  way  to  it.     In  such  cases  as  7>r  \.  Carfcr  (ii)  there 


(/)  In  the  same  case,  Pollock,  C.  B.,  way,  us  part  of  its  coBstruction .      but 

expressed  his  opiniun  that,  ••if  a  man  inti.nated  tha    the  (.ourt  was  not  q.nto 

builds  a  house,  and  there  is  a  tually  a  agreed  upou  tlus  prmcii.le. 

way  used,  or  obviously  aud  niaiiifesily  /^^^  _A.bove,  p.  138,  note  (/.). 

intended  to  be  used,  by  the  occupiers  of  „,r.    i    !.«• 

the  house,  the  mere  lease  of  the  house  {»)  (l^ol),   1    H.  .V  N.    'JIG.   bclo^r, 

would  carry  with  it  the  rig-ht  to  use  the  p.  l^'S. 
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Mr.  WiUes' 
opinion. 


Implied  grant  [i^  not  au  aLsolute  necessity,  for  the  plaintiff  might  Imve  made  a 
• ^^ —  drain  thougli  his  own  land  for  a  mere  trifle. 

"  IticZ/nrds  v.  liosc  (o)  was  treated  as  a  case  of  absolute  necessity. 

"  Wortliington  v.  Gimsoii  {p),v,'as  a  case  where  there  were  two 
roads  to  a  market  town  from  a  farm,  the  only  difference  being  that 
one  was  shorter  than  the  other.  A  claim  of  a  right  of  way  into 
tlic  shorter  was  sot  up,  on  the  ground  that  the  existence  of  a  cart 
way  at  tlie  time  oi  the  conveyance,  indicating  that  the  shorter  way 
had  been  used  before  the  conveyance  of  tlie  farm,  together  with  the 
fact  of  the  user,  were  sufheient  to  bring  the  case  within  tlie  rule. 
The  distinction  between  such  a  case, — where  the  farm  might  be 
perfectly  well  enjoyed  as  a  farm  with  either  road,  and  that  (which 
has  been  put)  of  the  house  where  the  use  of  a  way  from  the  front 
door  to  a  highway,  though  not  absolutely  necessary  (as  in  the  case 
of  a  landlocked  tenement),  is  necessary  in  order  that  the  house  may 
be  enjoyed  in  the  ordinary  manner  as  a  dwelling-house  at  all, — is 
obvious.  But,  in  truth,  the  point  was  not  raised,  because  the 
question  of  necessity  was  not  left  to  the  jury,  doubtless  for  want  of 
evidence  upon  it. 

"  F//CI/SCI/  V.  Vicar//  (7),  was  a  peculiar  case,  which  was  ultimately 
compromised  upon  terms,  nor  was  the  question  of  necessity  ever  left 
to  the  jury.  If  it  had  been,  the  Court  would  have  had  an 
opportunity  of  dissenting  from  HhicJicliJfe  v.  Earl  of  Kiiuioii/  (r). 

"  There  appear  to  be  two  classes  of  cases. 

"1.  "Where  there  is  no  r//'.so//^('e  necessity  for  the  right  claimed, 
but  where  the  tenement  is  so  constructed  as  that  parts  of  it  involve 
a  necessary  dependence,  in  order  to  its  enjoyment  in  the  state  it  is  in 
when  sold,  upon  the  adjoining  tenement. 

"  2.  Where  there  is  an  absolute  necessifi/,  as  in  the  case  of  a  land- 
locked tenement,  or  in  such  cases  as  Richards  v.  Rose,  where  the 
houses  could  not  exist  as  houses  at  all  without  mutual  support. 

"  The  first  class  of  cases  are  those  which  the  author  describes 
under  the  head  of  disposition  of  owner  of  two  tenements  ;  and  it  is 
a  question  of  fact  for  a  jury  to  say  whether  the  easement  claimed 
is  necessary  for  the  use  of  the  house,  or  any  [)art  of  it. 

"  It  seems  that  there  are  some  cases  of  ways  which  would  fall 
within  the  first  class,  namely,  ways  which  are  essential  to  the  enjoy- 


(0)  (18.53),  9  Exch.  218.  R.  R.  583  ;  below,  p.  145. 
(p)  (1800),   2   E.   &  E.  GIS  ;    below, 

p/l76.  {r)  (1838),  5  Bing.  N.  C.  1  ;  50  R.  R. 

{q)    (1847),    IG    M.    &    W.    484;     73  679;  below,  p.  143. 


BY  IMPLIED  GRANT.  1  11 

[ment  and  use  of  those  tilings  wliicli  arc  the  suhjeet  of  the  grant,  as  luii'li.-.!  Kmm 
in  the  case  put  of  the  coal  shoot  and  hall  door.     The  judgment  of      "^  *'-^'' 
the  Court  of  Common  Pleas  in  Uinchclitjl'  v.  Earl  of  Kimiou/  (h)  is    ^''■•.'^^,''>''^'"' 

.  ^  <'l<iiiion. 

conclusive  upon  this  point.     It  is  obvious  that  a  liall  door  is  as 

necessary  to  the  convenient  enjoyment  of   a    dwelling-liouse  for 

entrance  by  the  hall,  as  a  coal  slioot  for  putting  coals  into  tlic 

cellar,  and  tliat  neither  arc  the  less  so  because  persons  m:iy  get  into 

the  house  through  a  stable  and  kitelicn,  or  may  bring  their  coals  in 

through  the  doors  or  Avindows ;    and  as,  in  Ilinchcliffe  v.  Earl  af 

Khmoul,  the  Court  was  of  opinion  that   a  right  of  way  to  the  coal 

shoot  would  be  implied,  the  jury  having  found  that  a  right  of  way 

to  it  was  necessary,  so  it  should  seem  that  it  would  also  have  held 

that  it  would  be  implied  to  the  hall  door  in  the  case  suggested 

above. 

"The  judgment  in  Jliiic/iclif/'c  \.  Earl  of  Kinnoul  establishes, 
that,  upon  the  conveyance  of  a  house  '  consisting  of  certain  parts,' 
easements  necessary  to  the  use  of  those  parts,  as  they  actually 
stood  at  the  time  of  the  conveyance,  pass  by  implied  grant  without 
reference  to  the  question  of  absolute  necessity,  in  the  sense  that 
the  person  to  whom  the  house  is  conveyed  might  possibly  be 
able  so  to  alter  the  construction  of  the  house  as  to  be  able  to 
dispense  with  those  easements ;  and,  as  it  has  been  already  pointed 
out,  the  same  question  was  never  really  raised  either  in  P/ici/.sci/  v. 
Vicar  I/,  or  Worlhington  v.  Gi/Jison." 

The  above  observations  were  to  some  extent  new  when  they  The  ca«ai  to 
were  advanced  in  a  former  edition  of  this  work ;  and,  although  '  '^^'^^  *^ 
their  importance  is  somewhat  lessened  by  the  new  statutory-  im- 
portation into  every  conveyance  of  a  grant  of  ways  "  occupied  or 
enjoyed"  with  the  tenement  granted  (/),  it  is  still  worth  while  to 
collect  all  the  cases  bearing  upon  the  point,  and  to  consider  how 
far  the  observations  in  question  are  supported  by  authority.] 

In  11  H.  4,  5,  pi.  12,  Haukford,  J.  demanded  of  IIuls :  *'  If  a  Ycar-book. 
man  has  a  way  appendant  to  his  frank  tenement  to  go  over  the  land 
of  another,  if  he  purchases  the  land  in  which  he  has  the  way,  and 
afterwards  the  same  land  in  which  he  had  the  way  passes  into 
strange  hands,  if  he  shall  still  have  the  way  or  not  Y  "  lluls  says : 
"  He  shall  have  it  and  use  it,  for  that  a  way  is  more  necessary  to  a 
man  than  any  other  appendant ;  but,  if  it  had  been  common  appen- 
dant, it  would  have  been  extinct  in  perpetuimi."     Haukford,  J. : 


(«)  See  note  (r)  previous  page.  {')  Above,  p.  83. 
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Implied  grimt  ''  In  tliis  regard  I  don't  see  any  diversity,  for  without  having  pasture 

'- —  for  au}'  beasts  ni}'  land  cannot  be  (gayne)  ;  so  one  is  as  necessary 

as  tlie  other."  Culpej^per :  "  The  unity  of  possession  in  the  one 
case,  as  well  as  the  other,  extinguishes  everything."  Hankford,  J. : 
"  A  man  cannot  have  appendancy  in  his  own  soil ;  and  when  he 
purchases  the  land  in  which  he  has  the  way,  the  way  is  no  longer 
appendant,  for  he  may  make  what  ways  he  pleases  in  his  own  soil, 
though  ho  had  not  any  there  before,  by  reason  of  the  property 
which  he  has  in  the  soil,  by  which  the  appendancy  is  extinct ;  and 
if  the  appendancy  bo  extinct,  and  the  appendancy  is  the  reason  of 
the  title,  ergo  the  way  is  gone  for  ever." 
Morris  y.  [In  J/orr/s  V.  E(l(ji)i(jion  {ii),  the  tenant  of  a  public-house  sued 

ging  on.  j^-^  landlord  for  obstructing  a  way  demised  by  the  lease.  The 
greater  part  of  the  premises  demised  lay  on  the  west  side  of  a  gate- 
way ;  but  they  also  comprised  a  tap-room  to  the  east  of  the  same 
gateway.  When  the  gate  was  shut,  the  tap-room  might  be 
approached  by  entering  the  coffee-room  in  the  western  part  of  the 
premises,  and  passing  out  and  across  the  gateway  to  the  eastern 
side.  But  the  obvious  and  usual  approach  to  the  tap-room  from 
the  street  was  through  the  open  gateway,  upon  entering  which  the 
door  of  the  ta})-room  Avas  seen  on  the  eastern  side  of  it,  with  a 
finger-board  pointing  and  directing,  "To  the  tap-room."  The 
lease  to  the  plaintiff,  which  included  the  tap-room,  gave  the  lessee 
a  right  of  way  througli  the  lessor's  yard  lying  beyond  the  gateway 
to  some  collars  lying  at  the  back,  but  no  express  right  of  way  to 
the  tap-room ;  and  the  gateway  and  yard  were  expressly  reserved 
to  the  lessor. 

The  lessor  haA-ing  shut  the  gates  at  nightfall  for  the  protection 
of  the  cows  in  the  yard,  and  thus  deprived  the  lessee  of  some  of 
his  custom,  this  action  was  brought.  The  plaintiff  obtained  a 
verdict,  and  the  Court  of  ( 'ommon  Pleas  refused  to  set  it  aside. 

"  I  say  nothing,"  said  Mansfield,  C.  J.,  "  of  what  is  a  way  of 
necessity ;  I  know  not  how  it  has  been  expounded.  But  it  would 
not  be  a  great  stretch  to  call  that  a  necessary  way  without  which 
the  most  convenient  and  reasonable  mode  of  enjoying  the  premises 
could  not  be  had.  Then  what  are  tlie  circumstances  of  this  case  ? 
First,  it  is  much  more  convenient  for  anyone  to  go  to  the  tap-room 
througli  the  gateway  than  through  the  coffee-room.  And  it  is 
much  more  convenient  to  carry  out  beer  through  the  gateway  than 

(ii)  (IHIO),  3  Taunt.  24  ;  12  R.  R.  579. 
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[through  the  coffee-room.     Can  it  then  he  douhtcd  tlian  the  inlcnt  iini-u.-.!  ^^nt 
was  to  give  the  same  use  of  the  way  over  the  gateway  as  tho  h-sscr     ^  ^^y- 
before  used  to  have  ?    .    ,    .     .    The  argument  founded  on  tho  'I'f"  *• 

°  J:dg\ngton. 

expression  oi  tlie  special  right  of  way  goes  too  far;  for,  if  it 
deprives  the  phaintiff  of  this  way,  it  deprives  liim  of  all  ways  to 
the  tap-room."  The  argument  founded  on  the  reservation  of  tlie 
gateway  was  disposed  of  by  Lawrence,  J.,  on  the  same  ground. 

This  case  is  not  conclusive  on  the  point,  as  it  is  sufliciently 
supported  by  the  principle  that,  some  Avay  being  necessary,  the 
most  usual  and  convenient  should  be  taken.  ]>ut  the  dictum  of 
Sir  J.  Mansfield  is  of  great  importance. 

In  HinchcUfc  v.  Earl  of  Ki)t)ioul  [v]  it  appeared  that  in  the  year  irineheiife  r. 
1819  Earl  Grosvenor,  who  was  entitled,  in  reversion  expectant  on  ^'"'"-^i 
a  ground  lease  expiring  in  1824,  to  a  messuage  and  an  adjoining 
passage,  demised  the  messuage  to  the  plaintiff  (who  was  then  in 
possession  as  under-lessee)  for  a  term  to  commence  on  the  expira- 
tion of  the  ground  lease.  Shortly  afterwards,  namely,  in  IN'J'J, 
Earl  Grosvenor  demised  the  passage  to  Viscount  Hampden  (who 
was  also  in  possession  under  the  ground  lease)  for  a  term  to  com- 
mence on  or  about  the  expiration  of  the  ground  lease.  It  appeared 
that,  at  the  time  of  the  execution  of  the  lease  of  181!),  the  plaintiff's 
messuage  included  a  coal  shoot  or  coal  hole  opening  into  the 
passage,  a  water-pipe  under  the  passage,  and  two  otiier  pipfs 
running  down  the  wall  of  the  house  over  the  passage — all  which, 
according  to  the  finding  of  tho  jury,  wore  necessary  for  the  con- 
venient and  beneficial  use  and  occupation  of  the  messuage.  Tho 
occupiers  of  the  messuage  had  long  used  the  passage  for  filling 
their  coal  cellar;  and  the  jury  expressly  stated  that  the  coal  shoot 
could  not  be  used,  and  the  needful  repau^s  to  the  pipes  could  not 
be  done,  without  passing  and  repassing  over  the  passage.  Tho 
plaintiff's  lease  described  the  messuage  as  abutting  on  the 
passage  {x),  and  contained  a  covenant  by  the  lessee  to  rejuiir  the 
messuage  and  cleanse  the  pipes. 

Upon  these  facts,  the  Court  of  Common  I'leas  held  tliat  the 
plaintiff  was  entitled,  by  the  legal  operation  of  the  lea>e.  to  a 
right  of  way  over  the  passage  for  the  purpose  of  using  tlie  <oal 
shoot  and  cleansing  and  repairing  the  pipes.  "  We  are  of 
opinion,"  said  Tindal,  C.  J.,  "  that,  upon  the  facts  found  in  the 
special  verdict,  such  right  (the  right  of  way)  did  pass  as  a  nccc<- 


(v)  (1838),  5  Bing.  N.  C.  1 ;  50  R.  R.  (a-)  This  fact  was  not  adverted  to  in 

579.  the  judgment ;  but  SCO  above,  p.  112. 
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Implied  grant  [sarj  incident  to  the  subject-matter  actually  demised,  allhoiigli  not 

'—  specially  named  in  the  lease.     The  rule  laid  down  in  Plowdeu's 

"Earl of  ^  Comm.  16  a.,  is  'that  by  the  grant  of  anything  eonceditur  et  id 
KinnouL  ^[-j^q  q^^^  res  ijisa  haberi  non  potest ;  as,  if  one  grant  bis  trees,  the 
grantee  may  enter  upon  his  land  for  the  cutting  down  and  canTing 
them  a"svay,'  for  which  the  authority  of  the  Year-book,  '2.  Ilich.  'J, 
is  cited.  And  again,  Twisden,  J.,  in  Pomfret  v.  Jiicro/f  (//),  lays 
down  the  rule  of  law  to  be  '  where  the  use  of  a  thing  is  granted, 
every  thing  is  granted  by  which  the  grantee  may  have  and  enjoy 
such  use.  So,  if  a  man  gives  me  a  licence  to  lay  pipes  of  lead 
in  his  land  to  conve}'  water  to  my  cistern,  I  may  afterwards  enter 
and  dig  the  laud  to  mend  the  pipes,  though  the  soil  belongs  to 
another  and  not  to  me.'  Now,  in  the  present  case,  the  jury  have 
found  expressly  by  their  verdict  that  the  passing  and  repassing 
over  the  way  or  passage  is  not  merely  convenient  but  necessary 
'  for  the  use  of  the  coal  shoot  and  of  the  pipes,  and  for  the  repair- 
ing and  amending  the  same  and  the  side  or  wall  of  the  house  ; '  to 
the  performance  of  which,  it  is  also  to  be  observed,  the  lessees  are 
expressly  bound  by  the  covenant  entered  into  by  them  with  tlie 
lessor  by  the  same  lease. 

"  Since,  therefore,  as  it  appears  to  us,  the  right  in  question 
passed  to  the  lessees  under  the  reversionary  lease  of  1819,  as 
incidental  to  the  enjoyment  of  that  which  was  the  clear  and  mani- 
fest subject-matter  of  demise,  it  becomes  imnecessary  to  consider 
the  question  argued  at  the  bar  before  us,  how  far  the  same  riglit 
might  or  not  pass  to  the  lessees  under  the  express  words  used  in 
the  lease  itself,  as  an  '  appurtenant  unto  the  said  piece  or  parcel 
of  ground,  messuage  or  tenement,  erections,  buildings,  and 
premises,  belonging  or  appertaining '  ?  There  are  strong  autlio- 
rities  in  the  law  books  to  show  these  words  capable  of  a  Avider 
interpretation,  and  of  carr^'ing  more  tlian  is  '  an  appurtenant '  in 
tlie  strict  sense  of  that  word,  where  such  interpretation  is  neces- 
sary in  order  to  give  tliat  word  some  operation  ;  sucli  are  the  cases 
in  Moore's  Rep.   082  (;:),  ArcJicr  v.  Jieiinctt  {a),  Hill  v.  Grcuujc  (/>), 


y)  (1G69),    I  Saund.    322.      On    this  ceo   faire  en  convenient  temps;    et  ceo 

principle   bee  further   below,  Part  IV.  sans    special     prescription     ou     special 

Chap.  II.  grant. — Per   Curiam."      This  seems  to 

[z)  The  case  referred  to  is  Brown  v.  bo  like  jS'ic/io/as  v.   C/iatiilirr/ain  (above, 

Nichoh,  and   is  reported  as  follows  : —  p.  IKS),  and  no  authority  for  the  case  of 

"  Un  conduit  pur  le  porter  de  ewe  al  un  a  way. 

meason  voit  passer  ove  le  meason  per  le  {a)  (1G7G),  1  Lev.  131  ;  Sid.  211.  This 

parol  appurtenant,  et  I'ownor  foit  vener  is  a  case  of  parcels. 
en  aut.  soilc  a  ceo  mender,  mes  il  doit  {b)  Plowd.  Comm.  170.     The  passage 
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["and  others.     But  we  tluiik  it  at  once  sufTicit'iit,  and  at  tho  sanio  In.:  ■ 
time  safer,  to  rely  upon  tlie  ground  on  whi.-li  we  have  iihva<lv 
held  that  the  right  claimed  by  tlio  plaintiff  may  he  supported,  and   ^'"'i^,i'{y' 
to  give  no  opinion  upon  this  second  point  (r).  h,n„oHt. 

"  Upon  the  whole,  it  appears  ....  that,  if  the  words  oi'  the 
lease  will  admit  of  such  construction  {i.e.,  of  being  construed  as 
conferring  the  right  claimed),  it  was  the  ai)parcnt  intention  of 
the  parties  to  that  instrument,  arising  from  the  state  and  circum- 
stances of  the  property  and  the  language  of  the  instrument  itself, 
that  tliey  should  be  so  construed." 

In  tlie  case  of  PhcijHei/  v.  Vicar  1/  {(/),  there  were  two  houses,  con-  /-A^yvy  v. 
tiguous  to  the  highway,  of  which  there  had  been  unity  of  owner-  '""'"'*'• 
ship.  I3y  will,  the  owner  of  botli  devised  one  to  tlie  plaintiff  and 
one  to  the  defendant,  each  with  "the  appurtenances  thereunto 
belonging."  During  the  unity,  and  at  the  time  of  the  severance, 
there  was  a  hard  carriage-drive  used  in  common,  and  continued 
in  front  of  the  defendant's  house  to  the  plaintiff's  front  door. 
The  plaintiff  had  another  entrance  at  the  back  of  his  house.  It 
was  contended  for  the  plaintiff  that,  on  the  severance,  a  right 
existed  to  continue  to  have  the  way  which  had  been  used  during 
the  joint  ownership  ;  for  it  was  an  easement  of  a  permanent 
nature,  "  stamped  upon  the  land,"  and  as  apparent  as  a  rigid  of 
watercourse.  The  case  was  ultimately  compromised,  the  judges 
intimating  that  they  might  order  a  new  trial,  to  try  whether  the 
way  claimed  was  necessary  to  the  convenient  occupation  of  the 
plaintiff's  house.  In  the  course  of  the  argument,  Parke,  B., 
asked :  "Is  the  way  contended  for  by  the  plaintiff  to  be  con- 
strued as  of  absolute  necessity  for  access  to  property  in  its  strict 
sense,  as  in  the  older  cases,  or  as  necessary  to  the  convenient 
enjoyment  of  his  dwelling-house  with  reference  to  its  condition 
at  the  time  the  testator  had  the  lease  of  it,  as  put  in  Morris  v. 
Edgington  {e)  by  Sir  James  Mansfield,  who  says  '  it  would  not  bo 
a  great  stretch  to  call  that  a  necessary  way  without  which  tho 
most  convenient  and  reasonable  mode  of  enjoying  the  premises 
could  not  be  had '  ?  One  or  other  of  the  ways  then  in  question 
was  essential  to  the  use  of  the  house,  and  the  Court  ruled  that 


referred  to  appears  to  be  a  discussion  of  successfully  advanced    at    tlie    present 

the  question  whether  land  can  be  pro-  day  ;  above,  p.  87. 

perly  described  as  appurtenant  to  land.  [d)  (1847),  16  M.  &  W .  JS-l  ;  73  \l.  K. 

(c)  The  cases   cited  certainly  do  not  583. 

seem  to  support  the  argument  referred  [c)  (1810),  3  Taunt.  31  ;  \1  R.  R.  •'>79  ; 

to,  which  could  not,  it  is  conceived,  be  above,  p.  142. 
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Pheyney  v, 
Vicary. 


^aines  V. 
Plant. 


Worthhiglon 
V.  Gimsoii. 


Implied  grrant  [t]ie  most  convenient  of  these  was  tliat  Avay  of  necessity  to  which 
the  party  was  entitled.  That  decision  is  confirmed  in  Barlow  v. 
liliodiH  {/),  which  shows  that  the  way  asserted  in  Jlorrift  v.  Ji^dg- 
iiifjton  might  be  so  asserted  as  a  way  of  necessity."  Alderson,  B. : 
"  Had  this  been  not  a  dwelling-house,  but  a  field  used  for  tillage, 
the  way  which  would  pass  must  be  such  as  would  enable  the  owner 
to  use  the  field  in  every  possible  way,  cjj.,  to  get  wagons,  &c.,  in. 
Then,  in  this  case  of  a  dwelling-house,  must  not  the  way  be  such 
as  would  enable  him  to  get  conveniently  to  every  part  of  it  ?  " 

The  decision  in  James  v.  Plant  (r/)  turned  upon  a  grant  of 
ways  "usually  held,  used,  occupied,  or  enjoyed,"  with  the  quasi- 
dominant  tenement.  The  case  was  decided  upon  demurrer ;  and 
it  does  not  appear  whether  there  was  any  "  visible  sign  "  of  the 
existence  of  the  way. 

In  WortJiiugton  v.  Girnson  {//),  two  farms  had  belonged  to  two 
persons  as  joint  owners,  and  the  occupier  of  one  of  them  had  long 
used  a  way  over  the  other.  It  does  not  appear  whether  there  was 
a  hard  or  visible  track ;  but  the  way  had  been  regularly  used  for 
many  years.  It  was  held  that,  upon  a  partition  under  which  the 
farms  were  conveyed  to  separate  owners  in  severalty,  there  was 
no  implied  grant  of  the  right  to  use  the  way.  Crompton,  J.,  after 
quoting  mth  approbation  the  author's  distinction  between  con- 
tinuous and  apparent  easements  on  the  one  side  and  ways  on  the 
other  («),  continued :  "It  is  said  that  this  way  passed,  as  being 
an  apparent  and  continuous  easement.  There  may  be  a  class  of 
easements  of  that  kind,  such  as  the  use  of  drains  or  sewers,  the 
right  to  which  must  pass,  when  the  property  is  severed,  as  part 
of  the  necessary  enjoyment  of  the  severed  property.  But  this  way 
is  not  such  an  easement.  It  would  be  a  dangerous  innovation 
if  the  jury  were  allowed  to  be  asked  to  say,  from  the  nature  of  a 
road,  whether  the  parties  intended  the  right  of  using  it  to  pass." 

In  Pearson  v.  Spencer  {Ic),  the  plaintiff  and  the  defendant 
claimed  under  the  same  devisor.  The  only  way  to  the  defendant's 
land  was  through  the  plaintiff's.  The  devise  to  the  defendant 
made  no  mention  of  ways  ;  but  there  was  a  road  through  the 
plaintiff's  land  which  the  devisor  had  used,  and  which  for  some 
distance  skirted  the  hedge  of  the  defendant's  land  until  it  came 


Pearson  v 
Spencer. 


(/•)  (1833),  3  Tyr.  280  ;  38  R.  R.  6r)3. 
Ig)  (1836),  4  A.  &  E.  749 ;  43  R.  R. 
465. 

{/,)  (1860),  2  E.  &  E.  CIS  ;  29  L.  J.. 


Q.  B.  IIG. 

(i)  Above,  J).  11;'). 

(/•)  (18C2),  1  B.  &  S.  571  :  affirmed  iu 
error,  3  B.  k  ii.  761. 
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[to  a  gate  ;  and  the  question  was,  wlietlier  tlic  dofondant  had  a  In>i.U.,l  jfT»M 
right  of  way  along  tlio  road  used  by  the  devisor,  or  only  tip  to  — "'  '^''^''' 
the  point  where  it  joined  his  hedge.  The  Exchequer  Chamber  ^[s'J,2J' 
say,  "We  sustain  tlie  judgment  of  the  Court  below  on  the  con- 
struction and  effect  of  James  Pearson's  will,  taken  in  conneetion 
witli  the  mode  in  width  the  premises  were  enjoyed  at  the  time  of 
the  will.  The  testator  had  a  unity  of  possession  of  all  this  j.ro- 
perty.  He  intended  to  create  two  distinct  farms,  with  two  distinct 
dwelling-houses,  and  leave  one  to  the  p)laintiff  and  the  other  to  tlio 
party  under  Avhom  the  defendant  claims.  Tlie  way  claimed  by  the 
defendant  was  the  sole  approach  that  was  at  that  time  used  for 
the  house  and  farm  devised  to  him.  Then  the  devise  of  the  farm 
contained,  under  the  circumstances,  a  devise  of  way  to  it,  and  we 
think  the  way  in  question  passed  with  that  devise.  It  falls  under 
the  class  of  implied  grants  where  there  is  no  necessity  for  the  right 
claimed,  but  where  the  tenement  is  so  constructed  as  that  parts  of 
it  involve  a  necessary  dependence.,  in  order  to  its  enjoyment  in  the 
state  it  is  in  when  devised,  upon  the  adjoining  tenements.  These 
are  rights  which  are  implied,  and  we  think  that  the  farm  devised  to 
the  party  under  whom  the  defendant  claims  could  not  be  enjoyed 
without  dependence  on  the  plaintiff's  land  of  a  right  of  way  over 
it  in  the  customarj'  manner." 

In  Langleij  v.  Hammond  [J),  the  defendant,  having  tak<'n  a  LangUyy. 
surrender  of  part  of  a  farmyard  adjoining  her  premises,  with  the 
appurtenances  "used  and  enjoyed"  with  the  part  surrendered, 
claimed  the  right  to  use  a  road  running  through  the  remainder  of 
the  surrenderor's  property.  The  way  was  to  some  extent  defined, 
but  does  not  appear  to  have  been  hard  and  gravelled.  The  de- 
fendant's contention  was  negatived,  two  of  the  judges  deciding 
the  case  on  the  authority  of  T/ioinson  v.  Waterlow  {m).  But 
Bramwell,  B.,  gave  judgment  as  follows  : — 

"  I  also  think  this  rule  must  be  discharged.  I  am  not  prepared 
to  say,  and  I  do  not  understand  the  Master  of  the  Eolls  to  have 
decided,  that  a  right  of  way  could  not  pass  under  words  sucli  as 
those  here  used,  even  though  there  had  always  previously  been 
unity  of  ownership  and  of  possession.  And  should  the  case  arise, 
I  should  wish  for  time  to  consider  before  I  assented  to  the  doc- 
trine supposed  to  have  been  laid  down.  Suppose  a  house  to  stand 
100  yards  from  a  highway,   and  to   be   ap[a-oached  by  a  road 


{!)  (1868),  L.  R.  3  Exch.  161.  {>»)  See  above,  p.  92. 
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Implied  grant  [running  along  the  side  of  a  field,  used  for  no  otlier  purpose,  but 

^-^ —  only  fenced  off  from  tlie  field,  wliicli  I  assume  to  he  the  property 

Eimmond'.  ^^  ^^^  owuer  of  the  house.  I  should  wish  for  time  to  consider 
before  deciding  that  on  the  conveyance  of  the  house  the  right  to 
use  the  road,  not  beiug  a  way  of  necessity,  would  not  pass  under 
such  words  as  these.  The  ground  on  Avhicli  I  think  this  rule 
ouglit  to  be  discharged  is,  that  there  is  here  really  no  defined  road. 
It  is  said  that  it  is  liard  and  gravelled,  but  in  truth  as  soon  as  you 
turn  out  of  West  Street,  you  do  not  come  into  what  is  a  road  and 
nothing  else,  kejit  for  no  other  pui"pose,  but  into  a  rick-yard,  where 
the  occupier  could,  and  no  doubt  did,  go  in  any  particular  direction 
he  desired.  But  this  is  not  a  way  of  such  a  definite  kind  as  will 
pass  under  general  words  ;  it  is  no  more  a  way  (if  I  may  use  the 
illustration)  than  the  short  cut  a  man  may  take  across  his  room 
from  the  piano  to  the  fireplace  is  a  way.  In  one  sense,  no  doubt, 
it  is  a  way  which  he  may  use,  but  he  only  uses  it  equally  with 
ways  in  other  directions,  by  virtue  of  his  rights  of  possession,  not 
because  there  is  any  road  made  there,  but  because  it  is  the  shortest 
cut  to  the  place  he  wishes  to  get  to." 

In  Wattii  V.  Kehon  {n),  Lord  Justice  Mellish,  in  the  course  of 
the  argument,  made  the  following  observation  :  "  When  a  man 
walks  over  his  own  land  in  a  particular  direction,  he  is  not  using 
anything ;  he  is  merely  going  where  he  pleases  on  his  own  pro- 
perty. But  where  there  is  a  structure  erected  for  a  purpose 
connected  with  a  certain  part  of  his  property,  the  case  is  quite 
different.  I  am  not  satisfied  that,  if  a  man  construct  a  paved 
road  over  one  of  his  fields  to  his  house,  solely  with  a  view  to  the 
convenient  occupation  of  the  house,  a  right  to  use  that  road  would 
not  pass  if  he  sold  the  house  separately  from  tlie  field."  And  in 
giving  the  judgment  of  the  Court,  he  says :  "  We  may  also 
observe  that,  in  Lanylci/  v.  Hammond  (o).  Baron  Bramwell  ex- 
pressed an  opinion,  in  which  we  concur,  that,  even  in  the  case 
of  a  right  of  way,  if  there  was  a  formed  road  made  over  the  alleged 
servient  tenement  to  and  for  the  apparent  use  of  the  dominant  tene- 
ment, a  right  of  way  over  such  road  might  pass  by  a  conveyance 
of  the  dominant  tenement  with  the  ordinary  general  words"  (7;). 


Watts  V. 
Kehon. 


(«)  (1870),  L.  R.  6  Ch.  at  pp.  172, 
174.  The  decision  did  not  depend  ou 
this  point  (see  al)ove,  p.  125). 

(o)  (1868),  L.  R.  3Exch.  ICl. 

Ip)  Cf.  Ku>jy.  Oxley  (1875),  L.  R.  10 


Q.  B.  3G0.  Fry,  J.,  quoted  and  adopted 
these  dicta  in  Jiarkshve  v.  Gru/j/j  (18S1), 
L.  R.  18  Ch.  D.  OIG  ;  but  that  case  also 
was  not  decided  on  this  ground  (see 
above,  p.  99). 


liY  IMPLIi:iJ  GKANT.  I4y 

[Til  1)ot]i  of  these  cases,  the  convoyanoc  whidi  wus  lli(>  subjoct  ImpliM  Rmnt 
of    adjudication   included  ways    "  used  and  enjoyed "    witli   the    _^*'^"*" 
alleged  dominant  tenement ;    and  they  are,  therefore,  no  express 
authority  upon  the  effect  of  a  conveyance  without  those  words. 

The  case  of  Daviea  v.  Sear  {q)  was  an  authority  in  favour  of  tlio  Ttanet  r. 
implied  reservation  of  a  way,  the  "  apparent  sign  "   in  tliis  case  *'"^" 
being  an  archway  upon  the  quasi-dominant  tenement.     But  this 
case,  so  far  as  it  rests  on  the  doctrine  of  implied  reservation  pure 
and  simple,  must  now  be  deemed  to  be  o\'erruled  by  Whcchlon  v. 
Burroics  (/•). 

In  Brett  V.  CJowser  (-s)  the  plaintiff  sued  the  defendant  Clowsor,  lirttt  t. 
among  other  things,  for  the  obstruction  of  a  right  of  way  churned  ^''*'^*"'' 
by  the  plaintiff  over  Clowser's  premises.  It  appeared  that 
Clowser,  who  had  occupied  his  premises  since  18G7  under  an 
agreement  for  a  lease  entered  into  by  the  common  owner  of  tlin 
plaintiff's  and  defendant's  premises,  had  made  an  arrangement  witli 
a  former  tenant  of  the  plaintiff's  premises,  which  was  expres.'^ly 
limited  to  the  duration  of  such  tenant's  interest,  under  which  a 
door  had  been  opened  from  part  of  the  plaintiff's  premises  into 
Clowser's  premises,  and  a  way,  leading  from  tliis  do(n'  to  the  higli 
road,  had  been  used  by  the  tenant  in  question  and  his  customers. 
In  June,  1878,  the  tenant's  interest  expired.  In  Sejitember,  1878, 
the  premises  occupied  by  him  v/ere  re-let  to  tlie  plaintiff,  with  all 
ways,  &c.,  belonging  or  appertaining  thereto.  In  October,  1878, 
Clowser  took  a  legal  demise  of  his  premises  under  his  old  agree- 
ment. The  plaintiff  claimed  a  right  of  way  through  the  doorway 
into  the  high  road. 

Denman,  J.,  in  giving  judgment  for  the  defendant,  said  that  the 
question  must  turn  upon  whether  the  lease  of  Sejitember  contained 
any  such  words  as  to  create  anew  the  right  of  way  claimed.  "  It 
was  contended  for  the  plaintiff  that  it  did,  because  the  way  was  an 
obvious  one,  passing  through  a  made  doorway  and  over  a  defined 
path,  and  being  in  actual  use  at  the  time  at  which  the  lease  of  the 
23rd  of  September,  1878,  was  made ;  and  a  dictum  of  Bramwell,  B., 
in  the  case  of  Langleij  \.  llummond  (/)  was  strongly  relied  on. 
That,  however,  was  a  case  in  which  the  words  of  the  deed  in  ques- 
tion were  these,  '  togetlier  with  all  ways  therewith '  (/>.,  with  the 
premises)  '  now  used,  occupied,  and  enjoyed,' — words  whidi  render 


[q)  (1869),  L.  R.  7  Eq.  4-27.  (*)  (18S0),  L.  R.  5  C.  P.  D.  37G. 

(»•)  (1879),   L.   R.  12   Ch.  Div.    31  ;  (0  (1868),  L.  R.  3  Exch.  at  p.  171 

below,  p.  164.  above,  p.  117. 


1-50  ACQUISITION  OF  EASEMENTS. 

Implied  grant  [the  dictum  whollj  inapplicable  to  the  present  case.    The  words  of 

^ —  the  lease  to  the  plaintitt"  relied  \qx)u  as  conveying  the  right  of  way 

Clotcser.  ^^  quostion  were  the  words  '  Avays,  patlis,  passages,  easements,  com- 
modities, advantages,  and  appurtenances  to  the  said  premises, 
belonging  or  in  anywise  appertaining.'  It  was  contended  that  the 
waj'  in  question  passed  under  these  general  words,  and  the  judg- 
ment of  Lord  Justice  Mellish  in  Watts  v.  Keho)i  (it)  was  cited  in 

support  of  that  contention Ka//  v.  Oxlei/  {x)  was  also  relied 

upon,  in  which  Lush,  J.,  speaks  approvingly  of  the  view  taken  by 
Bramwell,  B.,  in  Lanyley  v.  Hammond.  But,  in  all  these  cases, 
the  '  general  words,'  found  in  the  conveyance,  which  were  relied 
upon,  were  words  descriptive  of  the  easements  in  question,  as  '  with 
the  premises  now  occupied  or  enjoyed; '  and  [they]  are  therefore 
no  authorities  for  the  plaintiff  in  the  present  case,  which  falls 
within  the  doctrine  laid  down  in  Worthinrjton  v.  Gimsoii  {i/), 
Pearson  v.  Spencer  [z),  auil  Whcehlon  \.  Burrows  [a],  that,  except 
in  the  case  of  a  way  of  necessity,  in  the  absence  of  any  reservation, 
no  right  to  use  ways  which  have  been  used  and  enjoyed  in  fact 
passes  to  a  grantee  of  the  land,  unless  there  be  something  in  the 
convej^ance  to  show  an  intention  to  create  the  right  to  use  the  way 
de  novo." 
Observaticns  The  decision  in  Brett  v.  Cloirser,  so  far  as  it  rests  on  the  opinion 
^ctousei-  ^  above  quoted,  appears  to  be  du'ectly  contrary  to  the  dicta  of  Bram- 
well,  B.,  Mellish,  L.  J.,  and  Lush,  J.,  above  quoted,  and  in  fact  to 
decide  the  point  under  discussion.  But  it  may  be  observed  that 
Mr.  Justice  Denman  does  not  seem  to  have  had  before  him  the 
cases  of  HincJicliJfe  v.  Earlof  Kinnoul  and  Plteijseij  v.  Vicary,  above 
quoted ;  and  that  the  actual  decision  in  Brett  v.  Cloivser  is  suffi- 
ciently supported  by  the  consideration  that  at  the  date  of  the 
plaintiff's  lease  the  adjoining  premises  were,  by  virtue  of  the 
agreement  of  1867,  equitably  vested  in  Clowser  {b). 
Jiatjiei/  V.  The  decision  in  Baylei/  v.  Great  Western  Rail.  Co.  {e)  turned  on 

Great  Western  t;he  words  of  the  conveyance;  but  Chitt}^  J.,  in  the  course  of  liis 
judgment  made  some  observations  which  bear  directly  on  the 
point  under  discussion.     "  Before  I    go   to   the   authorities,"  he 


(«)  (1870),  L.   R.  6  Ch.  App.  at  p.           {a)  (1879),  L.  R.  12  Ch.  Div.  31. 

174.  [b)  See   lieddhnjton   v.   Alke,   quoted 

(x)  (1875),  L.  R.  10  Q.  B.  360.  above,  p.  128,  ii. 

0/)  (I860),  2  E.  &  E.  618;  ?9  L.  J.,           (c)  (1884),  L.  R.  26  Ch.  D.  434  ;  of. 

Q.  B.  116.  per  Bowen,  L.  J.,  at  p.  453,  and  Ford  v. 

{z)   (1862),  1   B.   &  S.  r)71  :    3  B.  &  S.       Metropolitan  and  District  Railways  {\^m), 

761.  L.  R.  17  Q.  B.  Div.  12. 
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[says,  *'  I  will  meution  tlie  following  point.     During  the  iirgiitnent  ^    '    ^ 
I  put  this  case  to  the  i^laintifl's  counsel.     Assume  that  a  liouso 
abuts  on  a  private  road  belonging  to  the  owiu^r  of  the  liouso,  with  ^•^„',') 
its  front  door  opening  on  to  the  private  road,  and  that  there  is      ^'•"'-  ' 
an  ordinary  back  way  to  the  house,  so  that,  as  a  matter  of  fact, 
you  could  get  into  the  house,  not  by  the  front  door  in  the  ordinary 
Avay,  but  by  the  back  door.     If,  in  those  circumstances,  the  owner 
of  the  house  and  of  the  private  road  in  front  were  to  grant  tlie 
house,  and  the  deed  were  entirely  silent   as  to  the   private  road 
running  in  front,  would  the  grantee  of  the  house  have  a  riglit  of 
way  ?      The  plaintiff's  counsel  said  '  No  ;  '  and,  as  far  as  I  am 
aware,  there  is  no  express  decision  on  the  point.      But,  if   tliat 
point  should  ever  come  for  decision,  it  seems  to  mo  it  will  be 
worthy  of  consideration,  whether  the  same  principle  which  applies 
to  the  grant  of  a  house  with  reference  to  light  should  not  apply 
to  the  grant  of  the  house  with  reference  to  a  wa}''  of  this  kind.     I 
am  assuming  that  in  such  a  case  there  is  a  front  door,  and  that 
the   private   road  is  the  usual  mode  of  access  to  the  house  as  a 
house,  a  man  not   being  in  the   habit   of   approaching   his   own 
house    by  the   back  door.     I  quite  admit  that   in    point   of  law 
there   is   a   difference   between  the   easement  of  light,  which  is 
always  permeating  the  open  spaces  which  form  the  windows  of  a 
house,— for  in  that  sense,  no  doubt,  the  easement  of  light  is  con- 
tinuous; whereas,  as  regards  a  right  of  way,   that  is  a  discon- 
tinuous   easement,  because  a  man  is  not  always  walking  in  and 
out  of  his  front  door.     But  at  the  same  time  the  reason  why  the 
easement   of   light   passes  as  against  the  grantor   is   because  the 
grantor  has   granted   the   house  in  the  state  in  which  it  is.     It 
seems   to    me   there  is  strong  ground  for   holding,  if   the   point 
should  come  up  for  consideration,  that,  in  the  case  I  have  put  of 
t  he  right  of  way,  there  is  in  like  manner  a  grant  of  the  house  to 
be  used    as   the   house   stands,  and   that   the   ordinary  mode   of 
access  to  the  front  door  is  one  that  ought  to  pass.     But  that  is 
not  the  case  I  have  now  to  consider." 

In  Ford  v.  MeiropoUtan  Railwaij  Companies  {(l)  the  point  arose,  For.ix. 
but  not  directly  between   grantor   and   grantee.     The  plaintiffs  }j.'j',;^y, 
were  lessees  of  rooms  situate  in  the  back  block  of  a  hou.se,  the 
usual  (but  not  the  only)  mode  of  access  being  through  a  passage 
and  hall  forming  part  of  the  front  block.     A  railway  company 


)X>illOM 


id)  (1886),  L.  R.  17  Q.  B.  Div.  12. 
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Implied  grant  [having,  under   their   compulsory  powers,  taken  down  the  front 

-^ ^  block  and  removed  the  hall,  it  was  held  that  the  plaintiffs  were 

MctiopoUtan  ©i^titled  to  Compensation  for  loss  of  their  easement.  "  It  was 
Jiaiiicai/s.  said,"  said  Bowen,  L.  J.,  "  that  this  mode  of  access  was  a  way  of 
necessity.  That  appears  to  me  to  be  an  imperfect  statement  of 
its  character.  A  right  of  way  of  necessity  is  a  right  which 
arises  by  implication ;  but  its  true  nature,  and  the  distinctions 
which  obtain  between  the  present  right  of  access  claimed  and  a 
right  of  way  of  necessity  is  explained  in  Pearson  v.  Spencer  {e) . 
The  present  right,  using  the  language  of  Lord  Chief  Justice 
Erie,  falls  under  that  class  of  implied  grants  '  where  there  is  no 
necessity  for  the  right  claimed,  but  where  the  tenement  is  so 
constructed  as  that  parts  of  it  in^'olve  a  necessary  dependence, 
in  order  to  its  enjoyment  in  the  state  it  is  in  when  devised,  upon 
the  adjoining  tenement.'  It  was  therefore  a  private  right  which 
the  occupiers  of  these  rooms  were  by  law  entitled  to  make  use  of 
in  connection  with  their  property." 
Broun  V.  At  last,  in  Brouii  v.  Alahanter  {/),  the  question  came  up  directly 

for  decision.  There,  a  lessee  of  two  plots  of  land,  A.  and  B., 
had  built  upon  B.  two  houses  with  gardens,  the  houses  fronting 
to  one  road  and  the  gardens  communicating  with  another  b}' 
garden-gates  and  a  back-way  formed  over  plot  A.  The  back- 
way,  though  not  the  only  access  to  the  houses  on  plot  B.,  was 
the  only  convenient  way  by  which  manure,  &c.,  could  be  taken 
into  the  gardens,  and  was  admitted  to  be  essential  to  the  co/n- 
fortahle  enjoyment  of  the  houses.  The  houses  on  plot  B.,  with 
their  "rights,  easements,  and  appurtenances,"  were  conveyed  to 
the  defendant,  and  subsequently  plot  A.  to  the  plaintiff.  It  was 
held  that  the  defendant  was  entitled  by  implication  to  a  right 
of  way  over  the  back-road.  Mr.  Justice  Kay,  after  referring  to 
many  of  the  above  cases,  proceeded  :  "  It  seems  to  me  that  the  law 
is  this — that  a  particular  formed  way  to  an  entrance  to  premises 
like  these,  '  Westbourne '  and  '  Cottisbrook,'  which  leads  to  gates 
in  a  wall  part  of  these  demised  premises,  and  without  which  those 
gates  would  be  perfectly  useless,  may  pass  although  in  some  sense 
it  is  not  an  apparent  and  continuous  easement ;  or  rather  may 
pass — because,   being   a   formed    road,   it   is   considered    by   the 


{e)  Above,  p.  116.  Taws  v.  Knowks,  [1891]  2   Q.  B.  664, 

(/)  (1887),  L.  II.  37  Ch.  D.  490.    Cf.  where  the  quasi-servient  property  was 

Thomas  v.  Given  (1887),  L.  R.  20  Q.  B.  in  mortgage  at  the  date  of  severance. 

Div.  225,  cited  below,  p.  160  :  and  dist. 
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[aiitlioritics,  in  cases  like  this,  to  bo  a  coiitinumis  and  npimrfnt  Impliwl^rmnt 
casement — by  implied  grant  witbout  any  large  general  words,  or  "  *"^''' 
indeed  without  any  g(meral  words  at  jill.  Here  I  have  a  case  in 
wbich  these  two  gardens,  although  they  are  not  absolutely  in- 
accessible, are  inaccessible  except  through  a  part  of  the  liousf, 
unless  they  are  to  be  reached  by  the  gates  at  the  bottom  of  tlio 
gardens  communicating  with  this  formed  back-way.  That  it  whs 
intended,  looking-  at  all  the  facts,  that  the  persons  to  wlioin 
'  Westbourne  '  and  •  Cottisbrook  '  were  conveyed  should  have  tho 
use  of  those  two  gates  and  of  this  back-way,  is,  to  my  mind, 
beyond  all  doubt.  Then,  although  I  agree  that  it  is  not  for  all 
piu'poses  a  way  of  necessity,  do  I  want  any  express  grant!-'  It 
seems  to  me  to  be  clear  on  the  authorities  that  an  express  grant 
is  not  wanted  in  such  a  case  as  this.  Therefore  I  hold  that  the 
right  to  use  this  back-way  in  the  same  mode  as  it  was  u«able  by 
the  occupiers  of  'Cottisbrook'  and  'Westboume'  at  the  time  of 
the  grant  of  these  properties  did  pass  by  implied  grant,  and 
accordingly  this  case  must  bo  decided  on  that  footing." 

In  NicIiolU  V.  NicJioIh  ((/)  the  point  was  again  directl}'  decided,  Mehoiu  v. 
although  the  learned  judge  appears  to  some  extent  to  have  based 
his  decision  upon  general  words  which  he  was  of  opinion  ought  to 
be  implied.  In  that  case  three  persons,  of  whom  the  plaintiff  and 
defendant  were  two,  were  entitled  to  tlie  residuary  real  estate  of  a 
testator  in  equal  shares.  Two  adjoining  houses,  called  "  Bedeburn" 
and  "  Stanley  Villa,"  formed  part  of  the  testator's  residuary  real 
estate,  and  by  an  agreement  entered  into  by  the  three  beneficiaries 
for  the  purpose  of  dividing  the  residuary  estate,  it  was  agreed  ^inter 
alia)  that  "  Bedeburn  "  should  be  taken  by  and  fortliwith  conveyed 
to  the  plaintiff,  and  "Stanley  Yilla  "  should  be  taken  by  and 
fortliwith  conveyed  to  the  defendant. 

These  two  houses  fronted  upon  a  road  called  I'ark  lioad,  each 
having  a  front  entrance  from  that  road.  Along  one  side  of 
"  Stanley  Villa,"  commencing  from  Park  lload,  ran  a  i)rivate  side 
road  made  up  with  gravel  between  walls  and  fences ;  this  road  was 
continued  until  it  met  another  road  at  right  angles,  which  was  also 
made  up  with  gravel  between  fences,  and  ran  at  the  back  of  the 
two  houses,  affording  a  back  entrance  to  each  of  them.  The  plam- 
tiff  claimed  the  right  to  the  use  of  this  side  and  back  road,  and 


XicholU. 


(ff)  (1900),  81  L.  T.  811. 
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Implied  grant  [Stirling,  J.,  held  that  she  was  entitled  to  such  use  on  the  gi-ound 

— 1^11 .  that  the  agreement  heiug  executory  was  to  bo  followed  by  convey- 

^  yicloiu  aneos  which  ought  to  be  treated  as  if  they  were  contemporaneous, 
and  that  in  these  eonvejMuces  the  descriptions  should  be  followed 
by  such  general  words  as,  previously''  to  the  Conve^'aucing  Act, 
1881,  could  have  been  insisted  on  by  a  purchaser  as  a  matter  of 
right,  and  these  words  he  took  for  the  purpose  of  his  judgment  to 
be  "  together  with  tlie  wa}'s,  rights  and  appurtenances  thereunto 
belonging." 

The  following  passage  appears  in  the  judgment :  "  Although  in 
general  a  wa}',  not  being  a  way  of  necessity,  does  not  fall  within 
this  rule,  still  it  is  established,  by  many  cases,  that  a  formed  road 
over  one  tenement  to  and  for  the  apparent  use  of  the  other  does  "  ; 
and  the  learned  judge  referred  to  Pearson  v.  Spencer  (h)  and  Broun 
V.  Alabaster  (/). 

Brazier  v.  In  Brazh'r  V.  Glasspool  (/>•),  Avhere  the  plaintiff  claimed  a  right  of 

^^^^°^  •  ^vay  over  a  tramway  owned  by  the  defendant,  in  respect  of  a  piece 
of  land  granted  to  him  by  the  defendant,  Byrne,  J.,  although 
deciding  the  point  in  the  plaintiff's  favour  under  the  Conveyancing 
Act,  1881  (/),  expressed  his  opinion  that  there  was  an  implied  grant 
of  the  right  of  way,  which,  though  not  a  way  of  necessity,  was  a  way 
constructed  in  accordance  with  a  prior  agreement  between  the  plaintiff 
and  the  defendant,  and  was  an  apparent  and  formed  tramway  at 
the  date  of  the  conveyance,  enjoyed  in  such  a  manner  as  to  lead  to 
a  reasonable  expectation  that  the  enjoyment  would  be  permitted  to 
continue. 

Miliier's  Safe        In  Mihier^s   Safe   Co.,  Ltd.  v.    Great  Northern   and  Citi/   Rail. 

Great Xortiiern  ^'^-  (''0?  ^^^®  question  aroso  again,  and  was  treated  by  the  learned 

and  City  judge  as  being  liardly  open  to  question,  at  any  rate  in  the  case  of 

grants  inter  vivos. 

In  that  case  a  testator  built  a  row  of  houses,  fronting  on  to  a 
public  street,  and  having  a  narrow  passage  at  the  back  \\'ith  which 
they  all  communicated.  The  plaintiffs  were  owners  in  fee  of  two 
of  these  houses,  and  the  defendants  of  two  others,  both  deriving 
their  title  from  the  testator,  who  had  made  no  express  grant  of 
any  rights  of  way  over  the  passage,  in  dealing  with  the  property 
by  his  will.     The  defendants  pulled  down  tlieir  liouses,  and  built 


(A)  Cited  above,  p.  146.  (/)  44  &  45  Vict.  c.  41,  s.  6. 

(ij  Cited  above,  p.  152.  (/«)  [1907]  1  Ch.  208  (compromified  on 

ik)  [1901]  W.  N.   237 ;  cited  above,       appeal;, 
p.  lOG. 
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[on    their   site    au    underi^rouud    railway    station,  whonco    llioir  inr 

passengers  made  use  of  the  passage.     The  phiintifl's  lirought  an  _ 

action  against  the  defendants  to  restrain  this  user.  M>i»'r  >  fmj* 

Kekewich,  J.,  after  stating  the  facts,  continued  as  follows :  <;>fais<>rtktrn 
"  The  first  question  is  whether  the  several  devisees  had  rights  of  y/^'j  ^.j' 
way  over  the  passage.  None  are  exprossl}'  given,  hut  it  is  said 
that  rights  must  be  implied  from  the  surrounding  circumstances, 
and  I  entertain  no  doubt  that  this  contention  is  souiul.  If  this 
were  a  case  of  grant  instead  of  devise,  rights  of  way  would  uece.s- 
siirily  bo  implied,  and  there  is  ample  authority'  for  the  proposition 
that  the  settled  law  as  regards  implied  grants  is  apitlicable  to 
devises,  where  tlie  circumstances  demand  its  application."  The 
learned  judge  referred  to  F/iiilips  v.  Low  (?/),  and  to  Prnmni  v. 
Spencer,  quoting  from  the  passage  in  the  judgment  delivered  by 
Erie,  C.  J.,  in  the  latter  case,  which  is  quoted  above  (o),  and  con- 
tinued :  "  Bearing  in  mind  that  the  passage  with  which  wo  are 
dealing  has  been  constructed  for  the  convenience  of  these  houses, 
there  seems  to  be  here  that  '  necessary  dependence '  of  which  the 
Chief  Justice  speaks,"  (in  Pearson  v.  Spencer)  "  and  that  is  not  at 
all  affected  by  the  fact  that  these  houses  had  entrances  to  Finsbury 
Pavement." 

The  decision  was  that  there  was  an  implied  grant  both  to  the 
plaintiffs  and  defendants,  but  that  the  grant  was  limited  to  business 
and  domestic  purposes  only,  and  that  the  user  by  the  defendants 
was  excessive,  and  unauthorised  by  the  implied  grant. 

In  an  Irish  case,  Mdcnaghten  v,  Baird  {p),  the  easement  claimed  Manwghun 
was  the  right  to  use  water  from  a  well  situate  on  the  premises  of  ""• 
the  plaintiff,  by  whom  these  premises  and  the  premises  in  respect 
of  which  the  easement  was  claimed  had,  prior  to  1875,  been  held. 
In  1875  the  latter  premises  were  let  by  the  plaintiff  to  a  tenant 
through  whom  the  defendant  claimed. 

The  question  came  before  the  Irish  Court  of  Appeal,  who  dcci.led 
against  the  easement  claimed,  on  the  ground,  so  far  as  concerns  the 
question  now  under  consideration,  that  the  defendant's  premises,  on 
which  a  dwelling-house  then  stood,  had  upon  them,  at  the  date  of 
the  letting  of  1875,  only  a  barn,  for  the  purposes  of  which  tho 


(«)  [1892]  1  Ch.  47.  (")  r«&o  1 17. 

(;;)  [l'J03]2lr.  R.  731. 
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Implied  grant  [rlfjlit  claimed  WHS  uimecessaiy,  and  it  was  therefore  not  an  existing 

— - — '^ —  riffht  at  tlie  date  of  the  severance. 

Result  of  the        To  .sum  up,  it  is  clear  that  a  Avay  merely  used  with  the  quasi- 

discu-ssion.  dominant  tenement  over  otlier  land  of  the  same  owner,  and 
not  evidenced  by  any  apparent  sign,  will  not,  independently  of 
the  Conveyanoing-  Act,  1881  (7),  pass  upon  a  conveyance  of  the 
quasi-dominant  tenement  without  special  words. 

Further,  it  cannot  be  said  to  be  completely  settled  that  such  a 
way  will  pass  if  the  only  "  apparent  sign  "  be  the  state  of  the  road 
on  the  quasi-servient  tenement  itself.  A  hard  and  gravelled  road 
is  indeed  "  apparent ;  "  but  it  is  in  this  case  a  part,  not  of  the 
tenement  conveyed,  but  of  the  tenement  retained,  and  it  cannot  be 
said  that  such  a  way,  by  reason  merely  of  its  "  apparent  "  nature, 
is  necessary  to  the  use  of  any  part  of  the  tenement  conveyed. 
It  is,  liowever,  submitted  that  a  formed  road  or  w^ay  over  one 
tenement,  for  the  apparent  use  of  the  other,  such  road  or  way 
being  necessary  for  the  reasonable  and  convenient  occupation 
and  enjoyment  of  the  quasi-dominant  tenement,  will  pass,  by 
implied  grant,  upon  a  severance  of  the  tenements. 

And  where  the  "  apparent  sign  "  of  user  is  a  part,  not  of  the 
tenement  retained,  but  of  the  tenement  conveyed, — such  as  a 
substantial  and  permanent  doorway,  or  a  formed  road  extending 
over  both  tenements,— there  is  ample  authority  for  saying  that  the 
doctrine  of  implied  grant  applies. 

It  has  already  been  pointed  out  by  the  learned  author  that  there 
is  no  distinction  between  the  different  kinds  of  easements  as  to 
their  being  extinguished  by  unity  of  ownership.  The  distinction 
is,  that  upon  a  severance  of  the  tenements  those  easements  arising 
from  "  the  disposition  of  the  owner  of  two  tenements,"  and  ease- 
ments of  necessity,  are  created  do  novo  by  implied  grant,  while 
other  easements  require  express  A\ords  of  grant  to  create  them. 


Extinguish- 
ment. 


The  author's 
opinion. 


(c.)   ImpUcd  lUscnatiun. 

It  was  the  opinion  of  the  author  of  this  treatise  that,  upon  a 
severance  of  two  tenements  connected  by  some  apparent  sign  of 
teivitude,  whether  by  the  grant  of  the  quasi-dominant  or  of  the 
quasi-servient  tenement,  an  easement  was  by  implication  created 


{q)  Above,  p.  83. 
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[in  favour  of  the  quasi-domiuant  property.  Looking  upDii  tlio  Tho  (iiit1...r% 
quasi-easement  as  a  quality  added  to  tlie  dominant  close  by  tin-  "i""  " 
owner  of  both  tenements,  he  held  that  this  (piality  remained 
impressed  upon  it  for  the  benefit  of  either  grantct.-  or  grantor. 
And,  in  liis  view,  the  doctrine  that  both  parties  are  equally 
bound  to  respect  the  disposition  of  the  iiropcrfy,  dcriwd 
additional  weight  from  its  coincidence  witli  the  analogous  ca.se  of 
easements  commonly  called  of  necessity,  whidi,  it  is  quite  clear, 
are  equally  implied  in  favour  of  both  parties.  Ilr'  saw  uo 
reason  why  a  purchaser  should  not  exercise  caution  in  ascertaining 
what  easements  his  projected  purchase  is  liable  to  in  favour  of  his 
vendor,  as  well  as  in  favour  of  other  adjoining  owners. 

This  opinion,  which  was  shared  by  Mr.  Willes,  must  now  be  >•'"  imiili.-.! 
considered  to  be  overruled,  the  Courts  considering  that  the  opera- 
tion of  the  doctrine  in  question,  on  a  sale  of  the  quasi-servient 
tenement,  is  prevented  by  the  principle  that  "  a  man  cannot 
derogate  from  his  own  grant."  But  in  view  of  the  importance  of 
the  controversy,  it  is  worth  while  to  consider  the  authorities  on 
both  sides. 

In  Nidtolas  v.   ChambcrlaiH,  quoted  above  (r),  the  judgment  of  Xichotntx. 
the  Court  makes  no  distinction  between  the  case  where  the  quasi- 
dominant  tenement,  the  house,  is  sold  first,  and  the  ease  where  it 
is  retained.] 

In  Rii-ierc  v.  Boicer  (fi),  the  plaintiff  was  proprietor  of  a  hou.se  nirUrfy. 
which  he  had  divided  into  two  tenements,  one  of  which  he  demised  -^^o""*^- 
to  the  defendant,  retaining  the  other  in  his  own  occupation  ;  the 
defendant  obstructed  a  window  which  the  plaintiff  had  made  in 
his  own  house  shortly  before  the  demise  to  the  defendant.  On  tlie 
part  of  the  defendant,  it  was  objected  that  the  action  did  not  lie 
unless  the  window  was  ancient.  Lord  Tenterden  held  "  that  the 
action  was  maintainable  against  a  person  holding  as  tenant,  for  an 
obstruction  to  a  window  existing  in  the  landlord's  house  at  the 
time  of  the  demise,  although  of  recent  construction,  and  tliat 
although  there  was  no  stipulation  at  the  time  of  the  demise 
against  the  obstruction." 

In  Faliiier  v.    Fkfcher  (/),  Kelynge,  J.,  said,  suppose  the  land  ^^';^'j;^^- 
had  been  sold  first  and  the  house  after,  the  vendee  of  the  land 
might  stop  the  lights.     Twysden,  J.,  on  the  contraiy,  said,  whether 


(r)  Page  118.  (0  (1675),  1  Lev.  122;  above,  p.  121. 

(s)  (1824),  Ey.  &  Moo.  24  ;  27R.R.  72G. 
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Tenant  v. 
Oohhvin. 


No  implied    the  land  be  sold  first  or  afterwards,  the  vendee  of  the  land  cannot 
reservation.    ^^^^  ^^^  \\^\\U  of  the  house  in  the  hands  of  tlie  vendor  or  his 
assignees,  and  cited  a  case  to  be  so  adjudged. 

In    Tounif   v.    Gohhvin  {u),  Lord   Holt,  as   reported  by  Lord 
Riyinond,   said:    "As   to   the  case  of   Palmer   and   Fletcher,  if, 
indeed,  the  builder  of  the  house  sells  the  house  with  the  lights 
and  appurtenances,  he  cannot  build  upon  the  remainder  of  the 
ground  so  near  as  to  stop  the  lights  of   the  house ;    and,  as  he 
cannot  do  so,  so  neither  can  his  vendee.     But,  if  he  had  sold  the 
vacant  piece  of  ground  and  kept  the  house,  wdthout  reserving  the 
benefit  of  the  lights,  the  vendee  might  build  against  his  house. 
But,  in  the  other  case,  where  he  sells  the  house,  the  vacant  piece 
of  ground  is  by  that  grant  charged  with  the  lights."     The  report 
of  the  same  case  by  Salkeld,  who  was  himself  counsel  in  the  cause, 
is  silent  as  to  any  such  dictum ;  and,  from  the  report  in  6  Mod. 
314,  it  would  seem  that  the  Court  only  expressed  a  doubt  upon  the 
point.     "  If  he  had  sold  the  vacant  ground  without  reserving  the 
benefit  of  tlie  lights,  the  Court  doubted  in  that  case  that  the 
vendee  might  build  so  as  to  stop  the  lights  of  the  vendor,  because 
he  had  parted  with  the  ground  without  reserving  the  benefit  of 
the  lights ;  for  that  case  dilfers  from  that  of  Palmer  v.  Fletcher.''^ 
Pi/erx.  Carter.       [^Ju  Pi/cr  v.  Carter  [x)  the  defendant's  house  adjoined  the  plain- 
tiff's, and  the  action  was  for  stopping  a  drain  running  under  both 
houses.     The  two  houses  had  formerly  been  one,  and  were  con- 
verted into  two  by  a  former  owner,  who  conveyed  one   to    the 
defendant  and  afterwards  the  other  to  the  plaintiff.     At  the  time 
of  the  conveyances  the  drain  existed,  running  under  the  plaintiff's 
house  and  then  under  the  defendant's,  and  discharging  itself  into 
the  common  sewer ;  water  from  the  eaves  of  the  defendant's  house 
fell  on  the  plaintiff's,  and  then  ran  into  the  drain  on  the  plaintiff's 
premises  and  thence  through  the  defendant's   premises  into  the 
common   sewer.     Tho  plaintiff's  house  was  drained  through  the 
same  drain.     It  was  proved  that  the  plaintiff  might  have  made  a 
drain  direct  from  his  house  into  the  common  sewer,  and  it  was  not 
proved  that  tho  defendant  when  he  purchased  knew  of  the  position 
of  the  drain. 

It  was  laid  down  by  the  Court  that,  where  the  owner  of  two  or 
more  adjoining  houses  conveys  one  to  a  purchaser,  such  purchaser 


(m)  (1705),  2  Lord  Raym.  1093  ;  S.  C,  1  Salk.  3G0  ;  6  Mod.  31 1. 
(x)  (1837),  I  H.  &N.  91G. 
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[will  1)0  ('iititl(>(l  to  tlio  Lenefit  ol;  all  drains  from  Unit  house,  ami     N-  ■-  •      ' 

subject  to  all  llio  drains  then  "  necessarily  used  "  for  tho  enjoy-   / 

ment  of  the  adjoining-  house,  and  that  without  any  express  reserva-  ^''''^'  *•  -^""^ 

tion  or  grant,  inasmuch  as  the  purchaser  takes  the  house  •'  as  it 

is ; "   and  that  the  question  as    to  what    is  "  necessarily  used " 

depends  upon  the  state  of  things  at  the  time  of  the  conveyance, 

and  as  matters   then  stood  without  alteration.     And,  upon  the 

argument  urged  that  this  was  not  an  "apparent"  and  continuous 

easement,  the  Court  said  that,  although  the  defendant    did   not 

know  of  the  existence  of  the  drain  at  the  time  of  the  conveyance 

to  liini,  yet  as  he  must  or  ought  to  have  known  that  there  was 

some  drainage  for  the  waters,  he  ought  to  have  inquired,  and  tho 

Court  "agreed  with"  the  author's  observation,  that  those  things 

are  apparent  which  would  be  so  upon  a  careful  inspection  by  a 

person  conversant  with  such  matters. 

In  the  case  above  cited  the  defendant  purchased  before  the 
plaintiff,  and  it  appears  from  the  judgment  of  the  Com-t  that  the 
priority  of  tho  conveyances  in  order  of  time  was  considered 
immaterial  (//).] 

In  i?/V7;r/rf/.!>' V.  iio.sT  (~),  which  was  an  action  for  removing  the  liicf,ardt  v. 
support  to  the  plaintiff's  house,  it  appeared  that  the  plaintiff's  and  **'' 
defendant's  houses  adjoined  one  another  and  were  dependent  upon 
one  another  for  support.  Both  had  been  built  by  and  had  behjnged 
to  one  person,  and  it  did  not  appear  which  was  first  granted  by 
him.  The  Court  held  that  this  made  no  difference.  "  "We  are  all 
of  opinion,"  said  Pollock,  C.  B.,  "  that  where  houses  have  been 
erected  in  common  by  the  same  owner  upon  a  plot  of  ground,  and 
therefore  necessarily  requiring  mutual  support,  there  is,  either  by  a 
presumed  grant  or  by  a  presumed  reservation,  a  right  to  such 
mutual  support ;  so  that  the  owner  who  sells  one  of  such  houses,  as 
against  himself,  grants  such  right,  and  on  his  own  part  also  reserves 
the  right ;  and  consequently  the  same  mutual  dependence  of  one 
house  upon  its  neighbours  still  remains."' 

[In    JF/u'fc  V.  Bass  {a)  the  point  was  directly  raisc(l ;   and  the  iniu\.r..n,. 
dictum  of  Lord  Holt  above  referred  to  was  adopted  as  law.     In 
this   case   it   appeared   that   the  owners   in    fee  of  a   house  and 
adjoining    land    (which    had    never    been    held    separately)    had 


(«/)  Cf.  Hall  V.  Lund  (1863),  1  H.  &       v.  Armstrong  (1897),  77  L.  T.  62.] 
C.  676.  {a)  (1862),  7  11.  &  X.  722. 

(;)  (1853),  9  Exch.  218.   [Dist.  Howarth 
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[demised  the  laud  to  cartain  trustees,  who  covenanted  to  build 
upon  it  according  t)  a  certain  plan.  The  owners  afterwards  con- 
veyed the  reversion  of  the  land  to  the  trustees,  and  then  the 
house  to  the  predecessor  in  title  of  the  plaintiff.  Tlie  defendant 
subsequently,  with  the  authority  of  the  trustees,  built  upon  the 
land  so  as  to  obstruct  certain  windows  of  the  plaintiff  which 
existed  at  the  date  of  the  lease.  He  did  not  build  according  to 
the  plan  above  referred  to ;.  if  he  had  done  so,  the  windows  would 
have  been  obstructed,  but  not  to  the  same  extent.  It  was  held  {h) 
that  the  defendant  was  not  liable  for  obstructing  the  plaintiff's 
windows,  either  as  to  so  much  liglit  and  air  as  would  have  been 
shut  out  if  he  had  built  according  to  the  plan,  or  as  to  the  excess. 
All  the  judges  agreed  that  the  lease,  being  merged,  did  not  affect 
the  case. 

In  Fcaraon  v.  Spencer,  in  the  Exchequer  Chamber  (c),  Pi/er  v. 
Carter  was  cited  and  discussed  by  the  judges.  Martin,  B.,  says: 
"  I  thought  that  a  strange  decision,  but  it  has  recently  been 
confirmed  by  the  House  of  Lords." 

In  Dodd  V.  Burchell  [d)  the  parties  claimed  under  the  same 
person.  By  the  side  of  the  plaintiff's  house  was  a  passage  leading 
to  the  defendant's.  In  the  plaintiff's  house  was  a  side  door 
opening  into  the  passage  ;  a  door  from  his  garden  also  opened  into 
the  passage.  The  common  owner  having  first  conveyed  part  of 
the  passage  to  the  defendant,  extending  beyond  the  garden  door, 
it  was  held  that  no  right  of  way  from  the  garden  door,  or  between 
the  house  and  garden  door,  could  be  implied.  Martin,  B.,  there 
says :  "  Fj/er  v.  Carter  went  to  the  very  extent  of  the  law,  but  if 
considered  cannot  be  complained  of  ;  for,  if  a  man  has  two  fields 
drained  by  an  artificial  ditch  cut  through  both,  and  he  grants  to 
another  person  one  of  the  fields,  neither  he  nor  the  grantee  can 
stop  up  the  drain,  for  there  would  be  the  same  right  of  drainage 
as  before,  for  the  land  was  sold  with  the  drain  in  it." 

In  the  case  of  The  Curriers'  Company  v.  Corhett  {e),  the  jilain- 
tiffs  claimed  an  injunction  in  respect  of  injury  to  the  light  of 
their  houses,  caused  by  houses  erected  by  the  defendant  upon  the 
opposite  side  of  the  street.     One  of  the  erections  complained  of 


(*)  Bv  Pollook,  C.  B.,  and  Martin, 
Channeil,  uiid  Wil  le,  BB. 

V)  (180:5j.  3  B.  A:  S.  702  ;  above, 
p.  146.  Tlie  reffienco  is  no  doubt  to 
Eivart  V.  Cochrane  (above,  p.  123),  which 


\»  not  a  direct  confirmation  of  Pyer  v. 
Carter. 

{(l)  (1862),  1  II.  &C.  113. 

(r)  (1865),  2  Dr.  &  Sm.  355. 
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[wiis  built  upon  land  formerly  sold  to  the  di'l'i'iidunt  Ly  thu  jiliiln-    N"  i'"'.''.-i 
tiffs;  iind  as  to  this  erection  V.-C.  Kindersley,  following  U'/ii/e 
v.  Bass,  held  that  the  plaintilfs  were  not  entitled  to  relief.     There   V"  '        " 
was  no  appeal  from  this  part  of  the  judgment ;  but,  on  the  hearing       c^rUn. 
of  an  appeal  by  the  defendant  from  the  remainder  of  the  judg- 
ment (./'),   Turner,  L.  J.,   used  words  which   show  tliut   li«'   also 
considered  the  decision  in  Wliitc  v.  liass  to  be  law. 

In  Siijfjcld  V.  Bro/cii  {(/),  the  decision  in  Pf/er  v.  Carter  was  SujfUldr. 
ajrain  declared  to  be  incorrect.  The  decision  in  this  case  must, 
indeed,  have  been  the  same,  although  Pi/rr  v.  Carter  and  tlu- 
doctrine  of  implied  reservation  had  been  accepted  in  their  entirety ; 
but  Lord  "Westbury  expressly  disapproved  of  P>/rr  v.  Carter,  and 
based  his  decision  upon  principles  inconsistent  with  it. 

The  facts  of  the  case  were  as  follows : — The  plaintiffs  owned  a 
dock  situate  on  the  Thames  at  Bermondsey,  and  used  for  repairing 
ships ;  the  defendant  owned  a  coal  wharf  adjoining  the  dock. 
Both  tenements  had  once  belonged  to  the  same  owner  ;  and  during 
the  joint  ow^nership,  whenever  a  ship  of  any  size  was  taken  into 
the  dock  to  be  repaired,  her  standing  bowsprit  projected  over  and 
across  a  strip  of  land  forming  part  of  the  wharf.  In  1845  the 
common  owner  sold  and  conveyed  the  Avharf  and  strip  of  land, 
without  any  reservation,  to  the  predecessor  in  title  of  the  defendant ; 
and  shortly  afterwards  he  conveyed  the  dock  to  those  persons 
under  whom  the  plaintiffs  claimed  (//).  The  defendant  began  to 
build  a  warehouse  on  the  strip  of  land ;  and  the  plaintiffs  sought 
to  restrain  him  from  building  so  as  to  prevent  the  bowsprits  <»f 
large  ships  lying  in  the  plaintiffs'  dock  from  overhanging  the  land 
as  theretofore,  claiming  an  easement  for  this  purpose  as  reserved 
by  implication  by  the  common  owner. 

Lord  Romilly  granted  the  injunction  (/),  on  the  ground  that 
the  projection  of  the  bowsprit  was  essential  to  the  full  and  com- 
plete enjoyment  of  the  dock  as  it  stood  at  th(>  time  wlien  the  wliarf 
was  sold,  and  that  the  purchaser  of  the  wiiarf  had  distinct  notic-c  of 
the  necessity  from  the  appearance  of  the  property.  His  Lordship 
seems  to  have  considered  the  easement  to  be  apparent,  because  it 


(/)  4  D.  J.  &  S.  764,  at  p.  771.  size  ;    but  whatever    ^;?»/^;";^^^''^. 

(^)  (1863),    9    Jar.,    N.    S.    999;    on  have  been    fouuded    "".  ^h  f  f^c  ;,;£ 

appeal   4  De  G.  J.  &  S.  185.  l-rhap.  considered  no    to  ^^^^^ 

(/>)  The    particulars    of    sale   of   the  after  conveyance   ythout    nt       it  .on 

properties     represented     the    dock     as  of  the  deeds  ;  see  belo«.  p.  lo...  n  tc 
capable    of    holding    vessels    of    large  (,)  9  Jur.,  IN.  a.  JJ^  • 
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reservation. 


Btown.       not  appear  to  have  dealt  with  the  question  of  continuity. 

The  appeal  (/«•)  was  heard  by  Lord  "Westbmy,  then  Lord  Chan- 
cellor, who  reversed  Lord  Romilly's  decision.  After  referring  to 
the  opening  words  of  this  chapter,  and  observing  that  the  author 
uses  the  Avord  "  grant "  so  as  to  include  reservation,  he  con- 
tinues :  ''  But  I  cannot  agree  that  the  grantor  can  derogate  from 
his  own  absolute  grant  so  as  to  claim  rights  over  the  thing  granted, 
even  if  they  were  at  the  time  of  the  grant  continuous  and 
apparent  easements  enjoyed  by  an  adjoining  tenement  which 
remains  the  property  of  him,  the  grantor.  Consider  the  ease- 
ments as  if  they  were  rights,  members  and  appurtenances  of  the 
adjoining  tenement :  they  still  admit  of  being  aliened  or  released ; 
and  the  absolute  sale  and  grant  of  the  land  on  or  over  wliich  they 
are  claimed  is  inconsistent  with  the  continuance  of  anything 
abridging  the  complete  enjoyment  of  the  thing  granted  Avhich 
is  separable  from  the  tenement  retained,  and  can  be  aliened  or 
released  by  the  owner.  Many  rules  of  law  are  derived  from 
fictions  ;  and  the  rules  of  the  French  Code,  which  Mr.  Gale  has 
copied,  are  derived  from  the  fiction  of  the  owner  of  the  entire 
heritage,  which  is  afterwards  severed,  standing  in  the  relation  of 
'  pere  de  famille,'  and  impressing  upon  the  different  portions  of 
his  estate  mutual  services  and  obligations,  which  accompany  such 
portions  when  divided  among  them  (/),  or  even,  as  it  is  used  in 
French  law,  when  aliened  to  strangers.  But  this  comparison  of 
the  disposition  of  the  owner  of  two  tenements  to  the  '  destination 
du  pere  de  famille '  is  a  mere  fanciful  analogy,  from  which  rules 
of  law  ought  not  to  be  derived.  And  tlic  analogy,  if  it  be  worth 
grave  attention,  fails  in  the  case  to  be  decided.  For,  when  the 
owner  of  two  tenements  sells  and  conveys  one  for  an  absolute 
estate  therein,  he  puts  an  end,  by  contract,  to  tlie  relation  which 
he  had  himself  created  between  the  tenement  sold  and  the  adjoin- 
ing tenement,  and  discharges  the  tenement  so  sold  from  any 
burthen  imposed  upon  it  during  his  joint  occupation  ;  and  the 
condition  of  such  tenement  is  thenceforth  determined  by  the  con- 
tract of  alienation  and  not  by  the  previous  user  of  the  vendor 
during  such  ownership." 


(A)  4  De  G.  J.  &  S.  185. 

(/)  I.e.,  -when  the  portions  arc  distributed  among  the  mcmljors  of  the  family. 
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[Commentiug  upon  the  expression  of  tlie  judges  in  Pijer  v.  No : 
Carter  {))i),  that  the  purchaser  takes  the  house  "  sueli  as  it  is,"  ^^' 
his  Lordship  says,  "  But,  with  great  respect,  the  expression  is 
erroneous,  and  shows  the  mistaken  view  of  tlio  matter ;  for.  in  a 
question  (as  this  was)  between  the  purchaser  and  the  subsu(ju<'nt 
grantee  of  the  vendor,  the  purchaser  takes  the  liouse,  not  '  snch 
as  it  is,'  but  such  as  it  is  described  and  sold  and  conveyed  to  him 
in  and  by  his  deed  of  conveyance  ;  and  tlie  terms  of  the  conv^-yance 
in  Pi/cr  V.  Carter  were  quite  inconsistent  witli  the  notion  of  any 

right  or  interest  remaining  in  the  vendor I  cannot  look 

upon  the  case  as  rightly  decided,  and  must  wholly  refuse  to  accept 
it  as  any  authority." 

After  commenting  upon  the  cases  before  Pyer  v.  Carter,  to  which 
he  sees  no  objection,  his  Lordship  concludes  as  follows : — "  But 
if  any  part  of  this  theory  (the  theory  of  implied  reservation)  were 
consistent  with  law,  it  wovdd  not  support  the  decree  appealed 
from.  For  the  easement  claimed  by  the  plaintiff  is  not  '  con- 
tinuous ; '  for  that  means  something  the  use  of  which  is  constant 
and  uninterrupted.  Neither  is  it  an  '  apparent '  easement ;  for, 
except  when  a  ship  is  actually  in  the  dock  with  her  bowsprit  pro- 
jecting beyond  its  limit,  there  is  no  sign  of  its  existence.  Neitlier 
is  it  a  '  necessary '  easement ;  for  that  means  something  without 
which  (in  the  language  of  the  treatise  cited)  the  enjoyment  of  the 
dock  could  not  be  had  at  all.  But  this  is  irrelevant  to  my  decision, 
which  is  founded  on  the  plain  and  simple  rule  tliat  the  grantor,  or 
any  person  claiming  under  him,  shall  not  derogate  from  the 
absolute  sale  and  grant  which  he  has  made." 

In  Crofidei/y.  LiqJttowkr  {n),  tlie  defendants,  who  had  sold  to  rrouUj,  v. 
,i.-if.  ,  ^    •        1    Lightotcler. 

the  plaintiffs  certain  land  by  the  side  of  a  watercourse,  claimed 
to  pollute  the  water,  on  the  ground  (among  otliers)  that  they  wero 
in  the  habit  of  doing  so  at  the  time  of  the  sale,  and  that  the 
exercise  of  this  right,  being  apparent  and  continuous,  was  im- 
pliedly reserved  on  the  sale  of  the  land  to  the  plaintiffs.  Loi-d 
Chelmsford,  C,  in  dealing  with  this  point,  referred  to  Lord 
Westbury's  decision  in  Suffield  v.  Brown,  and  said  :— "  I  entirely 
agree  with  this  view.  It  seems  to  me  to  be  an  immaterial  circum- 
stance that  the  easement  should  be  apparent  and  continuous; 
for  uon  constat  that  the  grantor  does  not  intend  to  relinquish  it 


(ot)  (1857),  1  H.  &  N.  91G  ;   above,  p.  lo8. 
(w)  (1867),  L.  R.  2  Ch.  478. 

11(2) 
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[unless  he  shows  the  contrary  by  expressly  reserving  it.  The 
argument  of  the  defendant  would  make  in  every  case  of  this  kind 
an  implied  reservation  by  law  ;  and  yet  the  law  will  not  reserve 
anything  out  of  a  grant  in  favour  of  a  grantor  except  in  case  of 
necessity." 

Jlor/and  v.  Cooli  (o),  the  case  of  the  sea  wall,  turned  upon  a 
different  point,  the  question  of  the  liability  of  an  assignee  of 
land  to  a  covenant  entered  into  by  a  former  owner.  But,  in  the 
course  of  his  judgment,  Lord  Eomilly,  M.  R..  again  treated  Pi/cr  v. 
Carter  as  an  authority,  and  defended  against  Lord  Westbury 
his  judgment  in  Siifficid  v.  Broicn,  which  he  rested  upon  the 
doctrine  of  constructive  notice  {p). 

In  the  course  of  the  argument  in  Watt-'i  v.  Kelson  {q),  referred 
to  above  (r),  Mellish,  L.  J.,  is  reported  to  have  said,  "I  think 
that  the  order  of  the  two  conveyances  in  point  of  date  is  im- 
material, and  that  Fi/cr  v.  Carter  is  good  sense  and  good  law ; 
most  of  the  common  law  judges  have  not  approved  of  Lord 
Westbury's  observations  on  it."  And  James,  L.  J.,  added :  "  I 
also  am  satisfied  with  the  decision  in  Pyer  v.  Carter.''^ 

In  Ellk  v.  Manclieatcr  Carriage  Company  (s),  White  v.  Bass  (t) 
and  Curriers^  Company  v.  Corbett  (u)  were  followed  by  Grove  and 
Denman,  JJ.,  without  remark.  The  dicta  in  Wafts  v.  Kelson 
were  not  quoted. 

In  Wheeldon  v.  Burroirs  (.r)  tlie  question  was  again  raised ;  and 
after  full  argument,  the  decision  in  White  v.  Bass  (t)  was  ex- 
pressly followed  and  approved  by  a  Court  of  Appeal  consisting 
of  Lords  Justices  James,  Eaggallay,  and  Thesiger ;  and  Pyer  v. 
Carter  (y),  so  far  as  it  rested  upon  the  doctrine  of  implied 
reservation  pure  and  simple,  was  declared  to  bo  overruled.  In 
this  case  one  Tetley  was  the  owner  of  property  in  Derby,  in- 
eluding  a  silk  manufactory  and  some  vacant  land  adjoining.  In 
one  of  the  workshops  of  the  manufactory  were  some  windows 
which  opened  upon  the  vacant  land.  Tetley  first  sold  and  con- 
veyed the  vacant  land  to  the  plaintiff's  predecessor  in  title,  and 


(o)  (1868),  L.  R.  6  Eq.  252  ;  sec  this 
case  commented  on  in  Aunterhcrni  t. 
Corporation  of  Oldham  (188')),  L.  K.  29 
Ch.  Div.  at  p.  774. 

ip)  See  also  I)avies  v.  Sear  (18G9), 
L.  R.  7  Eq.  427. 

[q)  (1870),  L.  Pv.  r,  Ch.  IGG. 


(r)  Page  125. 

(a<)  (187G),  L.  R.  2C.  P.  D.  13. 

{t)  (1862),  7H.  &N.  722. 

(«)  (1865),  2  Dr.  &  Sm.  355. 

(.r)  (1879),  L.  R.  12  Ch.  Div.  31. 

(j/)  (1857),  1  II.  &  N.  916. 
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[then   sold   the   manufactory  to  tlie  defendant.     TIic   defendant    N" 
claimed  for  his  manufactory  an  easement  of  li<:lit  and  air  over    '^'- 
the  plaintiff's  property,  and  argued  that  such  an  easemc'nt,  as    '^j",', 
continuous  and  apparent,  was  reserved  by  imi>li(ation  uj.on  the 
sale  of  tlie  vacant  hind(c).     Tliis  claim  was  neoatived  by  Bacon, 
V.-C,  who  explained  all  the  cases  in  which  any  reservation  had 
been  implied  as  cases  of  necessity,  and  said  that  in  this  case  it  was 
not  '  necessary '  that  the  windows  in  the  workshop  should  exist. 
The  judgment  of  the  Court  of  Appeal,  affirming  this  decision,  was 
expressed  by  Lord  Justice  Thcsiger. 

After  stating  the  facts,  the  Lord  Justice  continued  as  follows : 
— "  We  have  had  a  considerable  number  of  cases  cited  to  us, 
and  out  of  them  I  think  that  two  propositions  may  be  stated  a« 
what  I  may  call  the  general  rules  governing  cases  of  this  kind. 
The  first  of  these  rules  is,  that,  on  the  gi-ant  by  the  owner  of  a 
tenement  of  part  of  that  tenement  as  it  is  then  used  and  en- 
joyed (a),  there  will  pass  to  the  grantee  all  those  continuous  and 
apparent  easements  (by  which,  of  course,  I  mean  (juasi-eascments), 
or,  in  other  words,  all  those  easements  which  are  necessary  to  the 
reasonable  enjoyment  of  the  property  granted,  and  which  have 
been  and  are  at  the  time  of  the  grant  used  by  the  owner  of  the 
entirety  for  the  benefit  of  the  ])art  granted.  The  second  proposi- 
tion is  that,  if  the  grantor  intends  to  reserve  any  right  over  the 
tenement  granted,  it  is  his  duty  to  reserve  it  expressly  in  the 
grant.  Those  are  the  general  rules  governing  cases  of  this  kind, 
but  the  second  of  those  rules  is  subject  to  certain  exceptions. 
One  of  those  exceptions  is  the  well-known  exception  which 
attaches  to  cases  of  what  are  called  ways  of  necessity;  and  I  do 
not  dispute  for  a  moment  that  there  may  be,  and  probably  arc, 
certain  other  exceptions,  to  which  I  shall  refer  before  I  dose  my 
observations  on  this  case.  Both  of  the  general  rules  which  1  have 
mentioned  are  founded  upon  a  maxim  which  is  as  well  estabUshed 
by  authority  as  it  is  consonant  to  reason  and  common  sense,  viz., 
that  a  grantor  shall  not  derogate  from  his  grant." 

His  Lordship  then  went  through  the  principal  decisions  serial i in. 
in  order  to  show  that  they  illustrated  these  rules.     He  treated 


(--)  Both  properties  had  been  put  up  vcyance  executed, 
for   sale   uuder   one  set   of   conditions,  {«)  Clearly,    the    L«T^^    .i'. 

the    defendant's     tenement    not    being  not  mean  that  these  words  a- 

then  sold.     A  point  was  raised  on  this,  in  order  to  bnu^'  the  ciw  «■ 

but  was  held  to  be  untenable  after  con-  operation  of  the  rule. 
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\_NichoIas  V.  ChamherMn  (b)  as  probably  a  case  of  necessity,  and 
considered  Fi/f)-  v.  Carter  (<•)  as  the  only  break  in  the  current 
of  authority  against  the  doctrine  of  implied  reservation.  After 
dealing  with  the  exception  to  the  rule  in  cases  of  necessity,  which 
is  illustrated  by  Piiuungion  v.  GnUand  (r/)  and  Davies  v.  Scar  (e), 
ho  continued  as  follows : — "  Upon  the  question  whether  there  is 
any  other  exception  I  must  refer  both  to  Pi/cr  v.  Carter  {e)  and 
to  Richarch  v.  Bose  {/) ;  and  although  it  is  quite  unnecessary  for 
us  to  decide  the  point,  it  seems  to  me  there  is  a  possible  way  in 
which  these  cases  can  be  supported  without  in  any  way  departing 
from  the  general  maxims  upon  which  we  base  our  judgment  in 
this  case.  I  have  already  pointed  to  the  special  circumstances 
in  Pi/er  v.  Carter;  and  I  cannot  see  that  there  is  anything 
unreasonable  in  supposing  in  such  a  case,  where  the  defendant 
under  his  grant  is  to  take  this  easement,  which  had  been  enjoyed 
during  the  unity  of  ownership,  of  poui'ing  his  water  upon  the 
grantor's  land,  he  should  also  be  held  to  take  it  subject  to  the 
reciprocal  and  mutual  easement  by  which  that  very  same  water 
was  canied  into  the  drain  on  that  land  and  then  back  through  the 
land  of  the  person  from  whose  land  the  water  came.  It  seems  to 
me  to  be  consistent  with  reason  and  common  sense  that  these 
reciprocal  easements  should  be  implied;  and,  although  it  is  not 
necessary  to  decide  the  point,  it  seems  to  me  worthy  of  considera- 
tion in  any  after  case,  if  the  question  whether  Pi/er  v.  Carter  is 
right  or  wi-ong  comes  for  discussion,  to  consider  that  point. 
Richards  v.  Rose  {(j),  although  not  identically  open  to  exactly  the 
same  reasoning  as  would  apply  to  Pf/er  v.  Carter,  still  appears  to 
me  to  be  open  to  analogous  reasoning.  Two  houses  had  existed 
for  some  time,  each  supporting  the  other :  is  there  anything  un- 
reasonable— is  there  not,  on  the  contrary,  something  very  reason- 
able— to  suppose  in  that  case  that  the  man  who  takes  a  grant  of 
the  house  first  and  takes  it  with  the  right  of  support  from  that 
adjoining  house,  should  also  give  to  that  adjoining  house  a 
reciprocal  right  of  support  from  his  own  "  (//)  'f 

The  Lord  Justice  concluded  by  distinguishing  tliis  case  from 


(i)  (1607),    Cro.    Jac.     121  ; 

above, 

p.  118. 

(c)  (1857),    1    H.  &  N.  91G: 

above, 

p.  158. 

(d)  (1853),  9Ex(;h.  1. 

(e)  (1869),  L.  R.  7  Eq.  127. 

(/)  (1853),  9  Ex.  218;  above,  p.  159. 

iff)  (1853),  9  Ex.  218. 

(h)  Cf.  the  observations  of  Cockbum, 
C.  J.,  in  Angiiii  v.  Jjalton,  L.  R.  3 
Q.  B.  D.  at  p.  116. 


JiHrrotci, 


BY  liMPLIED  GRANT.  I(i7 

\_^iniiiboruu(jli-  v.  Covottr;/,  aud  Cotiiptoii  v. liir/ian/s,  (juuttd  above  (i),  ^'"  '""  ■  ' 
wliicli  appear  to  constitute  another  exception  to  the  rule,  on  the 
ground  that  liere  tlien^  was  no  simultaneous  sale,  the  facts  com- 
mencing with  an  absolute  conveyance.  James,  L.  ,J .,  wlio  concurrod, 
was  disposed  to  treat  Nicholas  w.  Chamberlain  (/.)  as  a  case  of  parcels, 
the  conduit  being  treated  as  a  corporeal  part  of  f lie  house,  "just  U8 
in  any  old  city  there  are  cellars  projecting  under  otlier  houses"  (/), 
Whechlon  v.  IJurroics  has  been  often  followed  (in),  and  must  now 
be  regarded  as  settled  law. 

But  in  lluaHell  v.   Waft.^  {n),  while  the  authority  of   M'hceiilon  v.   imi-ii-.i 
Barroicti  was  not  questioned,  the  House  of  Lords  came  to  the  ^'"■"'*""- 
conclusion  that  the  grantor  had,  in  the  case  before  them,  in  fact  n'att'. 
reserved  an  easement  of  support. 

The  following  were  the  material  facts : — In  March,  18G6,  the 
Corporation  of  Liverpool  granted  to  one  Jeffery  seven  leases  of 
as  many  adjoining  plots  of  land,  subject  to  covenants  binding  him 
and  his  assigns  to  build  on  the  several  plots  according  t(»  plans  to 
be  approved  by  the  council  of  the  borough,  and  to  keep  the  build- 
ings in  repair.  The  buildings  were  to  be  connected  internally  s^) 
as  to  form  one  large  edifice,  but  were  to  be  separable  at  any  time 
by  closing  the  internal  communications.  The  plans,  as  approved 
by  the  council,  showed  a  building  on  one  of  the  plots  (B),  divided 
from  another  plot  (C)  by  a  main  wall  standing  on  the  boundary 
between  (B)  and  (C),  so  as  to  be  partly  in  (B)  and  partly  in  (C) ; 
and  in  this  wall  were  shown  windows  looking  out  from  (B)  into  a 
court-yard  forming  part  of  (C).  The  plans  also  showed  tlie 
building  plot  (B)  divided  from  a  third  plot  (E)  by  a  similar  wall, 
also  situate  on  the  boundary  line  between  these  two  plots,  and 
having  windows  overlooking  (E). 

In  June,  186G,  the  main  wall  with  the  window  spaces  between 
(B)  and  (C)  being  almost  completed  (o),  Jelfery  mortgaged  plot  (C). 


(/)  Pages  130  ciiitl  128.  on    appeal,    [1902]    2    Ch.    5.57;    Han 

[k)  (1607),  Cro.  Jac.  121.  v.  JfazMiiu;  [1904]  2  Ch.   17:  and  the 

(0  Cf.    Fmncis    v.    Hayward    (1882),  mining  cases  quoted  below,  Part  III. 

L.  R.    22    Ch.  Div.   177;    Layhoum  \.  Chap.  IV.,  ineludiufr /.oir  v.  .Or// (1881), 

Grklleii,  [1892]  2  Ch.  53.  L.  K.  9  App.  Cas.  280. 

(w)  Sce^i//r»v.  Taylor  (1880),  L.  R.  ,.   MgSS).  L.  R.  10  A.  C.  590;  cf. 

16  Ch.  D.  355  ;   liusscU  v.  Watts  (188o),  ^^)^^'^^.^  ^   ^^,,,,^  „„,/  ra,t,i^>,  Ltd.,  [1S99] 

L.  R.    10   App.   Cas.   590;     Watson   v.  ^    ^.j^     g^-      J},^^^^,^  j.^n  y.  KetiMfHy, 

Trouqhton   (1883).  48  L.  T.  508;    Taus  r,qn7l  i  Ch    '^jfi 

V.     knoivles,     [1891]     2     Q.     B.    564;  L^-^^'J  *  ^' •  -     • 

Hoicarth  v.  Armstrong  (1897),  77  L.  T.  (o)  Per  Lord  Sclborne.  L.  R.  10  A.  C  . 

62  ;      Unicn    Lir/hteragc    Co.    v.    Loudon  at  p.  600 ;  contra,  the  statement   n.  'J.. 

Graving  Dock   Co.,   [1901]   2   Ch.  300;  Ch.  Div.  at  p.  604. 
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liussell  V. 
TVaUs. 


[In  September,  1866,  he  mortgaged  plot  (E).  In  December,  ]866, 
he  mortgaged  plot  (B).  In  1867  or  1868  the  buildings  were 
completed  \vithout  any  interference  on  the  part  of  the  mortgagees. 
Ultimately  all  the  mortgagees  foreclosed ;  and,  the  mortgagees  of 
(C)  and  (E)  ha-sing  blocked  up  the  windows  in  the  dividing  walls 
above  refen-ed  to,  the  mortgagee  of  (B)  brought  this  action. 

ObN'iously,  it  followed  from  WJicehlon  v.  Burrons  that,  on  the 
occasion  of  the  mortgages  of  (C)  and  (E),  there  was  no  implied 
reservation  of  an  easement  of  light  to  the  windows  in  question. 
But  Bacon,  V.-C,  decided  for  the  plaintiff;  and  his  decision, 
reversed  by  the  Court  of  Appeal,  was  restored  by  the  House  of 
Lords. 

The  Vice- Chancellor's  judgment  proceeded  chiefly  on  the 
ground  that  the  owners  of  (C)  and  (E),  having  without  objection 
permitted  the  dividing  walls  to  be  completed  and  the  windows  to 
be  opened  according  to  the  plans,  could  not  afterwards  turn  round 
and  block  up  the  windows  ;  and  Lindley,  L.  J.,  who  dissented  from 
the  judgment  of  the  majority  of  the  Court  of  Appeal,  apparently 
took  the  same  view.  But  the  Lords  Justices  Cotton  and  Fry,  who 
constituted  the  majority  of  the  Court,  pointed  out  that  .leffery  and 
the  mortgagees  of  (B)  were  under  no  misapprehension  as  to  their 
riglits,  so  that  the  doctrine  of  accpiiescence  did  not  apply  {p). 

The  decision  of  the  House  of  Lords  proceeded  on  somewhat 
different  grounds.  As  to  the  A\indows  looking  on  to  (C),  Lord 
Selborne  relied  upon  a  clause  in  the  mortgage  of  June,  186(i, 
whereby  it  was  agreed  and  declared  between  and  by  the  parties 
that  Jeffery  should  build  on  the  mortgaged  land  "•  such  erections, 
buildings,  and  convenienoes ' '  as  should  in  all  respects  correspond 
to  the  plans  approved  of  by  the  surveyor  to  the  mortgagees.  Tlio 
dividing  wall,  he  said,  with  the  windows  in  question,  was,  as  to 
part  of  its  thickness,  to  be  erected  on  (C)  ;  and,  as  to  this  part, 
Jeffery  was  entitled  to  the  benefit  of  the  agreement.  The  mort- 
gagees had  therefore  agreed  tliat  a  part  of  the  outer  wall  of  house 
(B)  might  stand  within  the  verge  of  (C),  and  should  have  in  it 
particular  windows  opening  upon  and  overlooking  (C)  ;  aiid  lliey 
could  not  now  obstruct  these  windows.  He  also  th(jught  that  Iho 
principle  of  tlie  cases  (</)  up(m  eo\'enants  between  vendors  and 
purchasers  as  to  general  plans  of  building,  was  aj)plicable. 


{p)  Above,  p.  07. 

[q)   ir/ifitman  v.  Gibson  (1839),  9  Sim. 
190  ;  47  K.  R.  214  ;   Co/m  v.  Sims  (1853), 


Kay,  50;   Child  v.  LonfjJas  (185  J),  Kay, 
560. 


;/ 


BY  IMPLIED  GRANT.  1  PH 

[In  the  mortgage  of  (E  ,  the  mutual  covenants  ahovt-  r.-ferr.-d  t..       in.; 
Avere  not  found  ;  but  it  recited  tlie  lease  to  Jeff.Ty,  and  as.sign*^!    *"'  "  '■ 
tlio  buildings  "  then  standing  and  being  or  in  fourso  of  on-otion  "      ■''"• 
upon  the  land.     The  mortgagee  thus  became  lessee  by  assignment 
of  the  lease  and  buildings  in  statu  quo,  with  notico   (as   from  the 
facts  his  Lordship  inferred)  of  the  general  plan  on  which  tiiov  liad 
been  built,  on  the  footing  of  which  all  Jelb-ry's  expenditure  had 
been  made,  and  in  which  both  the  corporation,  as  lessees  of  the 
estate,  and  Jeffery,  as  lessee  of  the  premises  demised  by  the  other 
leases,   were  interested.      The  mortgagee  could    not   under  these 
circumstances  interfere  Avith  the  masonry  of  the  wall  which  crossed 
his  boundary ;  and,  if  restricted  so  far,  ho  was  restricted  also  as  to 
the  lights  in  the  wall. 

Lord  Fitzgerald  agreed  with  Lord  Selborne,  antl  laid  stress  on 
the  "  common  interdependent  design "  to  be  gathered  from  the 
plans. 

Lord  Blackburn,  who  dissented,  differed  from  Lord  Selljorne  as 
to  the  construction  of  the  covenant  above  referred  to. 

The  case  rested  on  very  special  circumstances,  which  are  scarcely 
likely  to  occur  again. 

The  same  observation  perhaps  applies  to  T/iouhls  v.  (hrcn  {r).  noma*  v. 
There  the  plaintiff  and  defendant  were  yearly  tenants  of  adjoining 
farms  under  one  landlord  ;  and  a  made  and  fenced  lane  ran  over 
the  defendant's  farm  and  led  to  the  farm  occupied  by  the  plaintiff. 
In  1873  the  defendant's  farm  was  demised  to  him  for  a  term,  the 
area  of  the  lane  being  included  in  the  demise  and  no  riglit  of  way 
over  it  being  expressly  reserved.  In  1878  the  landlord  demised  to 
the  plaintiff  the  farm  occupied  by  him  witli  the  "  appurtenances 
thereto  belonging."  A  contest  having  arisen,  it  was  held  that  the 
plaintiff  had  a  right  of  w^ay  over  the  lane.  The  Court  relied  on 
the  fact  that  at  the  date  of  the  lease  of  1873  the  ]ilaintiff  had  a 
yearly  tenancy  of  his  farm  with  an  implied  right  to  use  the  lane  as 
a  road  "  subsisting  visibly  for  the  convenience  of  the  plaintiff's 
farm,"  and  they  apparently  took  the  view  that  in  order  to  support 
this  right  a  reservation  from  the  defendant's  lease  nmst  be  implie<l; 
and  that  not  only  during  the  continuance  of  the  plaintiff's  yeaaly 
tenancy,  but  during  the  whole  term  of  the  defendant's  lease  («).] 


Oictn. 


(r)  (1887),  L.  R.  20  Q.  B.  Div.  22o.  of  the  Court.  _ 

It  does  not  appear   by  the  report  that  {■•<]  Compare   CouKs  v.  Gorham,  cilcd 

Wheeldon  -y.   Burrows    was    cited,    but  above,  p.  126.     If  the  principle  applied 

dcubtless  it  was  present  to  the  minds  in  that  ease  had  been  apphcd  hen-,  the 
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Civil  law. 


The  current  of  authority  in  the  civil  law  is  in  favour  of  the 
position,  that  all  servitudes,  indiscriminatel}',  were  extinguished  by 
unity  of  ownership,  and  that  none  were  revived  by  a  subsequent 
severance,  except  possibly  those  of  necessity  (/) .  And,  although  it 
was  competent  to  the  owner  of  two  tenements,  on  alienating  one  of 
them,  to  impose  a  servitude  upon  it,  for  the  benefit  of  the  one  ho 
still  retained,  or  vice  versa  (a),  and  such  imposition,  even  though 
in  terms,  binding  on  the  person  of  the  possessor  only,  would, 
nevertheless,  bind  the  servient  tenement  into  whosoever  hands  the 
two  tenements  respectively  might  pass  (.r)  ;  yet,  unless  the  precise 
nature  of  the  servitude  was  specified  upon  alienation,  no  obligation 
whatever  was  imposed.  The  general  expression,  "quibus  est 
servitus  utique  est,"  was  binding  as  to  strangers  only ;  and  even 
the  general  reservation,  that  the  alienated  tenement  "  should  be 
servient,'"'  appears  to  have  been  insufficient  to  prevent  the  vendee 
from  disturbing  the  servitudes  of  his  vendor. 

It  would  appear,  however,  that  the  insertion  of  the  clause 
"  quibus  est  servitus  utique  est,"  would,  in  such  a  case,  prevent 
the  purchaser  of  one  tenement  from  disturbing  a  manifestly 
existing  servitude  of  the  other,  supposing  the  owner  to  alienate 
both  at  the  same  time  (//).      On  the  other   hand,  there   is   one 


plaintiff  would  have  failed,  the  landlord 
not  having  reserved  the  risrht  of  way  on 
granting  the  lease  of  1873,  and  the 
plaintiff  taking  his  lease  in  1878  out  of 
the  reversion  which  the  landlord  then 
had.  See  Gordon  v.  Offi/rie  (1899),  15 
Times  L.  E.  239. 

(t)  Mai'cellus  respondit,  qui  binas 
aides  hahebat,  si  alteras  legavit,  non 
duhiiuu  est  quin  hieres  (alias)  possit 
altius  tollendo  obscurare  lumina  lega- 
tarum  tedium.  Non  autem  (semper) 
simile  est  itineris  argumentum :  quia 
sine  aceessu  nullum  est  fructus  lega- 
tum :  habitare  autem  potest  et  aedibus 
obscuratis.— Dig.  8,  2,  10,  de  serv. 
pr?ed.  urb. 

[Sed  ita  officere  luminibus  ct  ob- 
scurare legatas  a-des  conceditur  ut  non 
penitus  lumen  recludatur,  sed  tantum 
relinquatur  cjuantum  sufficit  iu  usus 
diurni  moderatione. — Ibid.] 

(>/)  Duorum  prrcdiorum  dominus,  si 
alterum  ca  lege  tibi  dederit,  ut  id  pra.'- 
dium,  quod  datur,  serviat  ei  quod  ipse 
retinet,  vel  eontra  :  jure  imposita  ser- 
vitus intelligitur. — Dig.  8,  4,  3,  comm. 
pried. 

(x)  Cum  fundo,  quern  ex  duobus  re- 


tinuit  venditor,  aqure  ducendse  servitus 
imposita  sit,  empto  prtedio  quaesita 
servitus  distractum  deuuo  pnedium 
sequitur ;  nee  ad  rem  pertinet,  quod 
stipulatio,  qua  pcL-nam  promitti  placuit, 
ad  personam  emptoris,  si  ei  forte  frui 
non  licuissct,  relata  est. — Dig.  8,  3,  3(j, 
de  serv.  pried,  rust. 

In  tradendis  uuis  ludibus  ab  eo  qui 
binas  habet,  species  servitutis  expri- 
menda  est :  ne  si  generaliter  servire 
dictum  erit,  aut  nihil  valeat  quia  incer- 
tum  sit  qiuu  servitus  excejita  sit,  aut 
(imnis  servitus  imponi  debeat. — Dig.  8, 
4,  7,  coram,  pned. 

Si  cum  duas  habcrem  insulas  duobus 
codem  momeiito  tradidero,  videudum 
est,  an  servitus  alterutris  imposita 
valeat :  quia  alienis  (juidcm  aedibus  nee 
imponi  ncc  ad(juiri  servitus  potest ;  sed, 
ante  traditioiiem  peractam  suis  magis 
acquirit  vel  imponit  is  qui  tradit, 
ideoque  valebit  servitus. — Dig.  8,  4,  8, 
Ibid. 

(i/)  Quidquid  venditor  servitutis  no- 
mine sibi  recipere  vult,  nominatim 
recipi  oportet.  Nam  ilia  generalis  re- 
ceptio,  "  quibus  est  servitus  utique  est," 
ad   extraneos    pertinet,   ipsi   nihil   pro- 
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passage  iu  the  Digest  which  distinctly  recognizes  the  priuciplo  of      iu.i,u..i 
the  disposition  by  the  owner  of  two  tenements  (~).  r<-Ncrv«uon. 

Civil  Uw. 


Sect.  2. — Eauemcnf)^  of  Neccssifi/. 

Another  class  of  easements  acquired  by  implied  grant  are  those  Katur*  of 
which    are   usually   termed   "  Easements   of   Necessity,"   thougli  '•'"^"'vn««  ot 
they  might  with  more  correctness  be  called — Easements  incident    ^**^  ^ 
to  some  act  of  the  owners  of  the  dominant  and  servient  tenements, 
without  which  the  intention  of  tlie  parties  to  the  severance  cannot 
be  carried  into  effect  [a). 

The  easement  called  a  Way  of  Necessity  is,  in  reality,  (.nly 
a  single  species  of  this  class,  and  is  necessary  "  only  in  a  jiartial 
sense,  as  being  a  necessary  incident "  (h)  to  the  instrument 
creating  the  estate  to  which  the  easement  is  appendant. 

Ways  of  necessity,  of  a  different  kind,  are  mentioned  b\- 
Dodderidge,  J.,  in  Sliury  v.  Pigott  {c), — ways  "  to  the  church  or 
to  market"  {d). 

Under  this  head,  like^Yise,  come  easements  incident  to  tlie 
rights  which  a  party  has  in  virtue  of  his  office,  as  a  right  of  entry 
in  the  parson  to  take  away  his  tithes  :    Paiptc  v.  JJrif//ia//i  {i }  ; 


spicit  venditor!  ad  jura  ejus  conser- 
vanda :  nulla  enim  habuit :  quia  nemo 
ipse  sibi  servitutem  debet :  quinimo,  et 
si  debita  f  uit  servitus,  deinde  dominium 
rei  servientis  pervcnit  ad  me,  couse- 
quenter  dicitur  exting-ui  servitutem. — 
Dig.  8,  4,  10,  conim.  prasd. 

(z)  Binas  quis  nedes  habebat  una  con- 
tignatione  tectas ;  utrasque  diversis 
legavit.  Dixi  —  ex  regione  cujusque 
domini  fore  tigna ;  nee  ullam  iuvicem 
habituros  actionem,  jus  non  esse  immis- 
sum  habere.  Nee  interest,  pure  utrisque, 
an  sub  conditione  alter!  redes  legatae 
sint. — Dig.  8,  2,  3G,  de  serv.  prted.  urb. ; 
[and  see  the  Dutch  "  Consultatien,"  2 
Deel,  casus  145.] 

(rt)  [In  view  of  the  above  explanation 
of  the  term,  it  would  appear  to  be 
hardly  necessary  to  state  that  the  owner 
of  a  tenement  has  no  right  of  access 
thereto  over  lands  of  his  neighbour, 
merely  because  he  has  no  other  means 
of  access.  There  is,  however,  an  express 
decision  of  the  Court  of  Session  to  this 


effect  (Munzies  v.  lireudalbatir  (No.  2), 
4  F.  59,  Mews'  Digest,  1902,  col.  94).  In 
order  to  found  a  claim  to  an  casement  of 
neces^ity,  unity  of  owncrsliip  of  the 
dominant  and  servient  t«'ueinent^  ut 
some  time  is  essential,  as  in  the  absence 
of  such  unity  no  grant  can  be  implied.] 

{b)  1  Wms.  fcfaund.  '.Vl'^tt  n.  :  1  Noto« 
to  iriaund.  570. 

(f)  (1G25),  3  Bulstrode,  340. 

(«";  [These  are  not  strictly  ca8emcntj<, 
but  customarv  ritrhts :  see  above,  p.  y, 
and  below,  Part  III.  Chap.  III.] 

(<;)   (1G85),  2  Lutw.   1313.     Cf.   //'w- 
ma)i   v.   Deiifinm    (1G23).    Palnipr.    ."ill  : 
Shapcotty.  Mug  ford  [Wil),   1   Ld.    V.  ■: 
187;    South  V.' Joins  (1720).   1    S': 
245;    1    Hullo  Rep.    172,   420;    1    i.   .. 
Abr.  109,  action  on  the  cose,  N.  pi.  ;(<*. 
In   Jiimrs  v.    7Wi   {li^U),  2   C.    i    M. 
266,  the  Court  of  Exchequer  held  thiit 
a  rector,  though  entitle*!  to  the  uw  <>f 
whatever  roads  existeil  on  the  f;inn  for 
the  purpose  of  carrying  away  his  titho«, 
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and  also  a  right  to  make  the  grass  into  hay  on  the  hind  where  it 
grew  (./•)• 


It  Avould  seem  from  an  ohservation  of  Mansfiekl,  C.  J.,  in 
Jlorri-s  V.  EdguKjton  (g),  that,  although  in  these  eases  tliere  might 
exist  some  other  mode  of  access,  yet,  if  the  -way  claimed  "  was 
necessary  for  tlie  most  convenient  enjoyment "  of  the  thing 
demised,  it  would  he  a  way  of  necessity.  This  doctrine,  however, 
seems  [foreign]  to  the  principle  on  "which  the  right  to  waj's 
of  necessity  is  supported ;  and  appears  to  [he  only  another 
way  of  stating  the  doctrine  of  the  disposition  of  the  owner 
of  two  tenements,  treated  of  in  the  preceding  sections  of  this 
chapter. 

And  the  rule  estahlished  hy  recent  decisions  is  that  ''  an  ease- 
ment of  necessity  is  one  without  which  the  xn'opeiiy  retained  upon 
a  severance  cannot  he  used  at  all ;  not  one  which  is  merely 
necessary  to  the  reasonable  enjoyment  of  that  property  (//)."] 

In  Da  lid  V.  KliKjucote  (/),  it  was  held,  that  under  an  exception 
of  all  seams  of  coal,  and  a  reservation  of  right  to  dig  pits  for 
getting  such  coal,  all  things  that  were  dependent  on  that  right 
and  necessary  for  the  obtaining  it  were  reserved  also,  according 
to  the  rule  in  Sheppard's  Touchstone,  p.  100;  and  that,  con- 
sequently, the  coal-owner  had,  as  incident  to  the  liberty  to  dig 
pits,  the  right  to  fix  such  machinery  as  Avould  be  necessary  to 
drain  the  mines,  and  draw  the  coals  from  the  pits. 
Liford's  Case.  So,  in  Li/ord's  CdSfi  (/.•),  where  a  lessor  excepted  all  trees  of  a 
certain  age  groA\ing  on  the  estate  demised,  and  the  lessee  brought 
an  action  of  trespass  against  certain  parties  claiming  under  the 
lessor,  for  entering  upon  the  lands  to  see  the  condition  of  tlie 


Hand  V. 

Kinyscotc 


had  no  7-i<j:lit  except  b}-  express  grant  or 
prescription  to  prevent  the  occupier 
from  makinj,'  such  alterations  as  were 
advantageous  to  his  land,  though  the 
accustomed  road  was  thereby  stopped 
up,  provided  such  alterations  were  made 
buna  fide  and  not  with  any  vexatious 
intention  towards  the  tithe-owner. 

(/)    I  Kollc,  Abr.  Dismes.  X.  pi.  3. 

0/]  (1810),  a  Taunt.  US  ;  12  R.  R.  579. 
[Cf.  some  observations  of  Bowen,  L.  J., 
in  Jimileij  V.  Grtat  Western  Itailuay 
(1884),"  L.  R.  '2(>  Ch.  IMv.  at  p.  453.] 

(/()  Per  Stirling,  L.  J.,  Unlou  Lighlcr- 
uge  Co.  v.  Liindun  Graving  hock  ('o., 
[1902]  2  Ch.  no7,  573  ;  followed  in  Ray 
T.  Hazcldine,  [1904]  2  Ch.  17;  and  see 
Titchmarsh  v.   Royston    Water   Co.    Ltd. 


(1900),  81  L.  T.  673. 

(0  (1840),  6  M.  &  W.  174  :  5.')  R.  R. 
5G0.  [See  further  as  to  subsidiary 
rights  of  tliis  kind.  Part  IV.  Chap.  I.  ; 
and  as  to  the  rights  granted  or  reserved 
to  mine-owners,  Earl  of  Cardigan  v. 
Armitage  (1823).  2  B.  &  C.  197  ;  26 
R.  R.  313;  Proud  Y.  Bates  (186.")),  34 
L.  J.  Ch.  400  :  Ramsay  v.  Blair  (187G), 
L.  R.  1  App.  Cas.  701  ;  cf.  Batten  Fooll 
V.  Ke/nu'dy,  [1907]  1  Ch.  250.  As  to 
support,  see  below.  Part  III.  Chap.  IV.] 

U-)  (1615),  11  Report,  52.  [See  also 
Foster  V.  Spooner  (1583),  Cro.  Eliz.  17; 
Jlodgson  V.  Field  (182b),  7  East,  613  ; 
8  R.  R.  701 ;  Hewitt  v.  Isham  (1851), 
21  L.  J.,  N.  S.,  Exch.  35.] 
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trees,  it  was  resolved  by  the  whole  Court,  that,  "  wlion  the  lessor  K***'"""*- ■  * 

excepted  the  trees,  and  afterwards  had  an  intention  to  soil  them,  — ' 

the  law  gave  him  and  them  who  would  bu}',  power,  as  incident  to    '^"'^'' ' 

the  exception,  to  enter  and  show  the  trees  to  those  who  would 

have  them,  for  without  sight  none  would  buy,  and  without  cutry 

tliey  could  not  sec  tliem ;  as  in  9  H.  G,  20  1),  a  man  seised  of  a 

house  iu  a  borough,  <Si(\,  devisable,  devised  it  to  a  woman  in  tail, 

and,  if  the  Avoman  died  without  issue,  that  his  executor  might  sell 

and  dispose  of  it  for  his  soul;  in  that  case  th(?  executor  might,  by 

the  law,  enter  into  the  house  to  see  if  it  was  well  repaired  or  not, 

to  the  intent  to  know  at  what  value  tlic  reversion  is  to  be  sold. 

Quod  fuit  concessum  per  totam  curiam.     The  law  gives  power  to 

him  who  ouglit  to  repair  a  bridge  to  enter  into  the  land,  and  to 

him  who  has  a  conduit  on  the  land  of  another  to  enter  into  the 

land  to  mend  it,  when  occasion  requires ;  as  it  is  resolved  9  E  4, 

35  a.     So  it  is  agreed  in  2  E.  2,  Bar.  f.  237.     If  I  grant  you  my 

trees  in  my  wood,  you  may  come  with  carts  over  my  land  to  carry 

the   wood.     Lex  est,  cuicunque  aliquis  quid  concedit,  concedore 

videtur  et  id  sine  quo  res  ipsa  esse  non  potuit ;  and  this  is  a  maxim 

in  law." 

From  this,  as  well  as  other  authorities,  it  appears  that  the 
inference  of  law  arises  equally  whetlier  tlie  easement  is  in<ident 
to  a  grant  or  a  reservation  (/). 

In  Lord  JDarci/  v.  Ask ici t h  (m),  ^heiG  an  action  of  waste  was  ij>rd Dorrn 
brought  against  the  defendant  for  felling  oak  trees,  the  only  '•'  ' 
question  was— whether  the  lessor  by  leasing  coal  mines  did,  by 
implication  of  law,  give  power  to  the  lessee  to  fell  timber  for  th<' 
use  of  the  coal  mines.  It  was  agreed  that  the  grant  of  a  thing 
did  carry  all  things  included,  without  which  the  thing  granted 
could  not  be  had.  But  this  case  was  adjudged  una  voce  against 
the  defendant ;  for  it  must  be  understood  of  things  incident  and 
directly  necessary.  Thus,  if  I  give  you  tlie  fish  in  my  waters. 
you  may  fish  with  nets,  but  you  may  not  cut  the  banks  to  lay  the 
waters  dry.  If  I  grant  or  reserve  woods,  it  implies  a  liberty  to 
take  and  carry  them  away. 


il)  \Fhmuu,lou   V.  Gcdlund   (1853),    0  in  U, non  Lighterage  Co.  y.  UudoHGr<,tm9 

Exch.    1,  ace'.;   cf.  WheelJon  v.  Burrows  Dock    Co.,    [1902]    2    Ch.   ooi  ;    lia^   ▼• 

(1879),  L.  R.  12  Ch.  Div.  at  p.  57  ;  Mid-  j{nzctdi»e,  [1904]  2  Ch.  17.] 
land  Eailwai/ y.  Miles   (ISSG),   L.  R.  33  ,,„,c,>    -a  i  „_«•   on 

Ch.  D.  at  p.  G14  ;   and  the  judgments  ">)  (1018),  Hobart,  234. 
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Rolle. 


Williams. 


In  an  anonymons  case(>?),  it  is  said,  per  curiam,  "If  a  man, 
either  by  grant  or  prescription,  have  a  right  to  wreck  thrown  upon 
another's  land,  of  necessary  consequence  he  has  a  right  to  a  way 
over  the  same  laud  to  take  it." 

And  again,  in  T//e  Queen  v.  Inhabitants  of  C/iarorth  (o),  by 
Holt,  C.  J.,  "  If  one  have  land  adjoining  on  a  navigable  river, 
every  one  that  uses  that  river  has,  if  occasion  be,  a  right  to  a  way 
by  brink  of  water  over  that  land,  or  farther  in,  if  necessary." 

This  general  right  to  tow  along  the  banks  of  navigable  rivers  is 
denied  in  Ba//  \.  Herbert  [p],  unless  founded  either  ou  statute  or 
custom. 

Easements  of  this  nature  are  thus  described  in  Rolle's  Abridg- 
ment— 

"  If  I  have  a  field  enclosed  by  my  own  land  on  all  sides,  and  I 
alien  this  close  to  another,  he  shall  have  a  way  to  this  close  over 
my  land,  as  incident  to  the  grant ;  for  otherwise  he  cannot  have 
any  benefit  by  the  grant. 

"  And  the  grantor  shall  assign  the  way  where  he  can  best 
spare  it. 

*'  So,  too,  if  the  close  aliened  be  not  entirely  enclosed  by  my 
land,  but  partly  by  the  land  of  strangers ;  for  he  cannot  go  over 
the  land  of  strangers.     Qurere  (7)." 

The  cliapter  of  Rolle,  in  which  these  sections  occur,  is 
headed — "  In  what  case  one  thing  shall  pass  by  grant  of  another 
— Incidents  " — and  the  first  pi.  is,  "  The  grant  of  a  thing  passes 
everything  included  therein,  without  which  the  thing  granted 
could  not  be  had":  pi.  1(>  is,  "If  a  man  grant  or  reserve  wood, 
that  implies  liberty  to  take  and  carry  it  away ;  "  thus  evidently 
treating  it  as  a  necessary  implication  of  the  intention  of  the 
grantor,  as  in  the  case  of  all  other  incidents  which  the  law  attaches 
to  grants. 

The  general  rule  is  thus  stated  by  Serjeant  AVilliams  :  '*  Where 
a  man  having  a  close  surrounded  witli  his  own  land,  grants  the 
close  to  another  in  fee,  for  life  or  years,  the  grantee  shall  have  a 
way  to  the  close  o\er  the  grantor's  land,  as  incident  to  the  grant, 


(«)  (1705),  6  Mod.  149. 

(0)  (1705),  6  Mod.  1G3. 

[p)  (1789),  3  T.  R.  253  ;  1  R.  R.  695. 
[See  Conservators  of  Jiirer  Lea  v.  Button 


(1881),  L.  R.  G  App.  Cas.  685.] 

((/)  2  Rolle,  Abr.  tit.  Grauut,  Z.  pi. 
17,  18;  1  Wms.  Saund.  323,  n.  ;  1 
Notes  to  Saund.  570;  Vin.  Abr.  Grantz. 
Z.  pi.  17,  18. 
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for  without  it  bo  cannot  derive  any  bciielil  Troiii  the  grant.     So  it      \\'  ^-   - 
is  where  he  grants  tlie  land  and  reserves  the  close  to  himself  (;•)."      -' 

In  Jovdcn  v.  Atirood  (v),  the  defendant  was  seised  of  a  messtmge  Jor^m  v. 
which  had  a  way  appendant  to  it  over  a  certain  close.  It  apjtcjini  -'""'*"'• 
to  be  admitted  in  the  argument  that  there  was  no  other  way  to  the 
house.  This  close  the  defendant  bought,  and  afterwards  enft'offed 
the  plaintiff  thereof,  making  no  reservation  of  tlic  way ;  ami  the 
present  action  was  brought  for  the  defendant  continuing  to  us(»  the 
way.  The  judges  differed  in  opinion,  some  holding  that  the  way 
was  not  extinguished;  others,  that  it  was  tlie  defrudaut's  own 
folly  not  to  have  reserved  it;  but  judgment  Avas  given  for  the 
defendant.  But  it  is  stated  in  2  Sid.  Ill,  that,  on  searching  the 
roll  in  tliis  case,  it  was  found  that  judgment  was  given  for  the 
plaintiff. 

In  Packer  v.  Welded  (/)  there  was  a  special  verdict,  finding  that  /wx«-  t. 
there  were  three  parcels  of  land,  and  the  necessary  and  private 
way  was  out  of  the  first  into  the  second,  and  out  of  the  two  first 
into  the  third  parcel.  J.  S.  purchased  the  three  parcels,  and  then 
aliened  the  two  first  to  J.  N. ;  and  the  question  was,  if  he  should 
have  a  way  over  the  two  first  parcels  to  his  third  parcel '  The 
jiu'ors  also  found  that  the  alienation  w^as  by  feoffment,  and  tliat 
there  was  no  other  way  to  come  at  the  land  not  aliened  but  over 
the  other  land.  After  two  arguments,  the  Comi  gave  judgment 
for  the  defendant,  "  that  he  might  take  a  convenient  way  without 
permission  (sans  le  gree)  of  the  plaintiff,  and  the  law  would  then 
adjudge  whether  such  "way  were  convenient  and  sufficient  or  other- 
wise." aiyn,  C.  J.,  observed,  "  Tliat  it  could  not  properly  be 
called  a  right  of  way  (before  the  alienation),  because  no  man  could 
have  such  right  in  his  own  soil ;  but  that  as  the  jurors  had  foimd 
the  way  to  be  of  necessity,  it  would  remain,  for  it  would  be  not 
only  a  private  inconvenience,  but  also  to  the  prejudice  of  the  jmblio 
weal,  that  the  land  should  be  fresh  and  unoccupied." 

In  Datton  v.  Taidor  (u),  which  was  an  action  of  trespass  q.  c.  f.,  j>»tu,H  v. 
the  defendant  justified  as  tenant  to  one  E.  Cleadon,  who  was  seised      • 
simul  et  semel  of  two  closes,  the  only  road  to  the  second  from  an 


(,)  1  Wms.  Saund.  323,  n. ;  1  Notes  and  Viu.  Ahr.  Extinguishment,  C    pi. 

toSaund.  570.     [This  statement  of  the  8.   10,  11;    Viu.  Abr.   Common,    h.  .. 

law    by  Serjeiint   Williams  was   recog-  Pl-'";.^,.,    ,  „. ,     «      „„     ,,, 
nize.1    and   acted  on   by  the   Conrt  of  0      05.),  ^S.d.rhn    39-111. 

Exchequer    in    F.nnin/ton    v.    Galland  («)      I  \\^'   i  ^"'%^^^,V/ 5T  R 

(1853),  9  Exch.  12.]  ^'o'es  (1814).    5  T.unt.  .311  .    15  R.  K. 

(s)  (160G),  Owen,  121.     Sec  Rol.  Abr.  /"lOS. 
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How  ton  T. 
F rear  son. 


Clarl-  ^ 
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Pinning  ton 
Galland. 


ancient  higliAvay  being  across  the  first  close;  this  latter  close 
Cleadon  sold  to  one  Astbury,  but  still  continued  to  use  the  way 
across  it,  although  there  was  no  reservation  of  any  riglit  of  way  in 
the  deed  of  conveyance.  It  was  objected,  the  law  would  not  imply 
any  reservation  by  the  vendor  where  none  was  expressed,  sed  nou 
allocatur.  "  For  it  is  apparent  by  the  plea,  that  it  is  a  way  of 
necessity,  and  it  is  pro  bono  publico  that  the  land  should  not  be 
unoccupied." 

In  Ilonion  v.  Freanon  [x)  the  Court  held  that  a  way  of  necessity 
over  the  grantor's  land  would  equally  be  implied  as  incident  to  a 
grant,  though  the  granting  party  was  a  trustee  :  but  Lord  Kenyon 
expressed  doubts  as  to  the  correctness  of  the  general  principle  laid 
down  in  tlie  case  above  cited. 

In  Clark  v.  Cogge  (//),  upon  demurrer,  the  case  was — "The  one 
sells  land,  and  afterwards  the  vendee,  by  reason  thereof,  claims  a 
way  over  part  of  the  plaintiff's  land,  there  being  no  other  conve- 
nient way  adjoining,  and  whether  this  was  a  lawful  claim  was  the 
question  ;  and  resolved  without  argument,  tliat  the  way  remained, 
and  that  he  might  well  justify  the  using  thereof,  because  it  is  a 
thing  of  necessity ;  for  otherwise  he  could  not  have  any  profit  of 
his  land.  Et  e  converso — If  a  man  hath  four  closes  lying  together, 
and  sells  three  of  them,  reserving  the  middle  close,  and  liatli  not 
any  land  thereto  but  through  one  of  those  which  he  sold,  although 
]ie  reserved  not  any  way,  yet  he  shall  have  it  as  reserved  unto  him 
by  the  law :  and  there  is  not  any  extinguishment  of  a  way  by 
having  both  lands." 

The  concluding  observation  evidently  refers  to  the  kind  of  way 
liere  spoken  of — a  way  of  necessity  ;  but  whether  it  does  or  not  is 
immaterial  to  the  authority  of  the  case,  which  did  not  turn  upon 
any  question  of  extinguishment,  but  upon  the  new  titlo  implied  by 
law. 

[In  Piiii/iitgron  v.  Galland  {z),  the  owner  of  two  closes,  one 
of  which  was  only  accessible  over  the  other,  conveyed  the 
former  to  A.,  the  latter  to  B.,  and  it  did  not  appear  which  con- 
veyance was  first  executed,  but  the  conveyance  to  A.  contained 
tlie  words,  "  with  all  ways  belonging  or  appertaining."  The  Court 
held  that,  whichever  was  first  conveyed,  A.  had  a  way  over  B.'s 
close ;  for,  if  the  conveyance  to  A.  was  first,  A.  would  have  a  way 


(*)  (1798),  8  T.  R.  60;  4  R.  R.  581.  (v)  (1607),  Cro.  Jac.  170. 

(z)  (1853),  9Exch.  1. 
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[of  necessity  by  implied  grant,  and  if  iho  convoyanoo  to  li.  was      W»T»of 

first,  tlien  the  owner  of  the  remaining  close  would  liavc  had  a  wav      " "* 

of  necessity  by  implied  reservation,  which,  upon  the  conveyana-  to     ^  ,, , , 

A.,  passed  to  him  by  the  words  all  Avays  apjiortainiug,  or,  indeed. 
as  the  Court  suggested,  without  those  words, — and  this  for  the 
same  reason  which  originally  created  it,  tliat  the  way  was  neces- 
sary to  the  enjoyment  of  the  land  granted,  and  tlierofore  would 
pass  without  express  words ;  and,  these  two  things  concurring,  tin- 
grantee  would  liave  the  way  upon  the  principle  of  the  maxim, 
"  Cuicunque  aliquis  quid  concedit,  concedere  videtur  et  id,  sine 
quo  res  ipsa  esse  non  potuit,"  just  as  if  the  grantor  of  the  land 
were  owner  of  the  adjacent  land,  instead  of  being  only  the  owner 
of  a  way  over  it. 

In  Davies  v.  Sear  (a),  the  way  claimed  was  not  actually  neces-  narinr. 
sary  at  the  date  of  the  severance,  as  there  was  other  access  to  tlie  '  '"'"^' 
premises  retained  ;  but  the  grantee  had  notice  that  tlie  grantors 
were  bound,  under  an  existing  contract,  to  stop  up  this  other 
approach,  so  as  to  leave  no  access  except  by  the  way  clainn-d. 
Lord  Romilly  treated  the  case  as  one  of  necessity ;  but  there  wf-rf 
other  grounds  for  his  decision.] 

The    accessorial    right   which   the   law   thus   confers   is   to   be  Extent  of  tho 
measured  by  the  nature  of  the  grant  or  reservation  to  which  it  is  "^  '• 
incident  {h) . 

[As  illustrating  the  question  of  the  extent  of  the  right,  Curpn- 
ration  of  London  v.  Riggs  {e)  may  be  quoted.  There  the  owner 
of  a  close  surrounded  by  his  own  land,  and  theretofore  used  only 
as  agricultural  land,  having  granted  away  the  surrounding  laml 
and  reserved  the  close,  claimed  a  way  of  necessity  for  all  purposes 
over  the  surrounding  land.  Jessel,  M.  E.,  held  that  he  was 
entitled  to  a  way  for  agricultural  pui-poses  only.  lie  thought 
that  the  implied  reservation  operated  by  way  of  re-grant,  an<l  that 
the  re-grant  w^as  limited  by  the  ne(>cssiiy  which  created  it  ;  and 
Ray  v.  Ilazeldine  {d)  is  to  the  same  effect. 

In  Serf  v.  Acton  Local  Board  {c),  on  the  other  hand,  where 
land  was  taken  by  a  local  board  under  its  compulsory  j.owei-s  for 
the  purpose  of  sewage  works,  the  necessary  right  of  way  was  h.ld 


{«)  (1869),  L.  R.   7    Eq.  427,  above,  M.  &  W.  174  :  ■'>•>  «•  ■«•  ■'^'i';-  .,^ 

p.    149 ;    cf.    Gayford  v.  Moffatt  (1868),  [c)  (KSSOj    L.  K.    ■]  Ch.  D.  ..'V 

L   R   4Ch    133                      M        K         /  ^^^  [1904]  2  Ch.  1/. 

"(A) 'see   hand  X.   Kingscote   (1840),  C  (<)  (1886),  L.  R.  •"^3  Ch   D.^<..'.>. 
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[Xo  extend  to  all  purposes  for  which  it  could  be  required  for  sewage 
works. 

The  question  of  the  duration  of  the  right  has  been  discussed 
in  several  cases :  and  it  has  been  held  to  cease,  when  it  is  no  longer 
required  in  order  to  render  the  grant  or  reservation  effectual.] 

In  Hohnfs  v.  Goring  (/)  the  defendant,  having  been  previouslT 
entitlevl  to  a  way  of  necessity  over  certain  closes,  purchased  these 
closes,  together  with  certain  other  pieces  of  land  adjoining  the 
dose  to  which  the  way  of  necessity  led :  he  subsequently  sold  two 
of  the  closes  over  which  the  way  of  necessity  had  been  used, 
together  with  some  portions  of  the  land  adjoining,  which  pre- 
vented his  having  access  over  his  own  land  to  those  closes  to 
which  the  right  of  way  had  originally  been  enjoyed.  These 
portions  had.  however,  been  repurchased  by  hioi  long  before  the 
j>resent  action  was  brought,  at  which  time  he  c-ould  have  had  as 
i^nvenient  aeci?ss  over  his  own  land  as  over  that  occupied  by  the 
plaintiff.  The  question  to  be  decided  was,  whether  the  way  of 
necessity — which  was  admitted  to  have  existed  when  the  defen- 
dant sold  the  close  now  occupied  by  the  plaintiff — was  defeated 
by  the  fact,  that,  by  a  sub5e<:iuent  purchase,  he  was  enabled  to 
approach  the  close  to  which,  &c.,  over  his  own  kind ;  the  defen- 
dant contending  that  the  necessity  of  the  way  was  to  be  considered 
with  reference  to  the  condition  of  the  property  at  the  time  of  the 
sale  of  the  two  closes. 

The  Court  held  that  the  way  of  necessity  ceased  as  soon  as  the 
defendant  had  any  other  means  of  access  to  the  dose  to  which  it 
led.  "A  way  of  necessity,"  said  Best,  C.  J.  (dting  Serjeant 
Williams'  note  to  Saxmders),  "  when  the  nature  of  it  is  considered, 
will  be  found  to  be  nothing  else  than  a  way  by  grant ;  but  a  grant 

of "    than  the  eir  :es  which  raises  the  implication  of 

n-  qoir^  shoiilu  _  If  it  were  otherwise,  this  ineon- 

venienci?  might  follow,  that  a  party  might  retain  a  way  over  one 
til  '     lids  of  another's  land,  when,  by  a  subsequent  porehase. 

he  :  aeh  his  destination  by  passing  over  one  hundred  yards 

of  his  own.  A  grant,  therel'ore,  arising  oat  of  the  impHcation  of 
necessity  cannot  be  carried  further  than  the  necessity  of  the  case 
requires,  and  this  principle  consists  with  all  the  cases  which  have 
be«i  decided."    Park,  J.,  added,  ^From  all  the  authaiities  re- 


f/*  (1S74  . 2  Bb^r.  76 :  S.  C.  9Moon>, 


(f    *Cf.  Jlr4:''.r,jiifn  T. .finjrrf.  [190$]  2 
Ir.  R-TSi  :  eitwi  aboTv.  p.  155.J 
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ferred  to,  it  is  clear  that  wlien  a  way  is  claimed  by  necessity,  it    Dumiionof 

is  a  good  answer  to  sliow  that  there  is   another  way  whidi  (li.-    '",  

party   may   nse."     Burrough,   J.,   expressed   liis   opinion   to   b<',      ^ 
"  That  there  must  be  a  necessity  continuing  up  to  tlie  time  of  tlie 
trespass  justified  under  it." 

The  opinion  here  expressed  by  Burrough,  J.,  appears  to  bo  in  !:■ 
accordance  with  the  decision  of  the  Court  of  King's  Bench  in  ''' ' 
Reig)whh  v.  Edicards  {//).  The  defendant's  lessor  had  a  prescrip- 
tive riglit  of  way  over  the  plaintiff's  land  to  a  close  which  was 
encircled  by  land  of  the  plaintiff.  Twenty-four  years  before  the 
action  was  brought,  tlie  plaintiff  stojDped  up  the  old  way  and 
opened  a  different  one,  which  latter,  after  being  used  by  the  de- 
fendant's lessor  during  that  period,  the  plaintiff  also  stoi»pe<l  up, 
and  brought  the  present  action  of  trespass  for  the  use  of  it  by 
the  defendant,  and  his  removal  of  a  gate  erected  across  it  by  the 
plaintiff.  The  Court  held  that  the  new  way  could  not  be  claimed 
as  a  way  of  necessity,  as  it  did  not  appear  "  that  there  was  no 
other  way,  but  only  that  there  was  no  other  passage  open  "  ;  and 
that,  as  the  plea  set  forth  a  right  of  way  by  prescription,  which 
the  plaintiff  had  admitted  by  demurring  to  the  plea,  that  was 
sufficient  to  prevent  the  defendant  being  entitled  to  this  as  a  way 
of  necessity.  That  it  was,  in  fact,  but  a  way  of  sufferanee,  and 
upon  the  plaintiff  determining  his  will  by  erecting  the  gate,  tlie 
defendant  should  have  had  recourse  to  his  old  right. 

The  case  of  Buckby  v.  Coles  ii)  appears  from  the  facts  as  stated  linckli^  v. 
in  the  report  to  be  somewhat  at  variance  with  the  doctrine  above 
laid  down,  as,  during  the  time  in  which  there  was  a  unity  of  tlie 
whole  property,  there  appeared  to  have  been  another  approach  to 
the  close  to  which,  &c.,  besides  the  previously  existing  way  of 
necessity,  and,  as  this  new  approach  existed  at  the  time  of  seve- 
rance, the  former  necessity  must,  of  course,  have  ceased.  There 
appears,  however,  to  be  some  confusion  in  the  facts,  as  the  jury 
expressly  found,  that,  at  the  time  of  the  trespass  for  whicli  the 
action  was  brought,  there  existed  no  other  way  but  the  one 
claimed  by  the  defendant.  Dallas,  J.,  said,  "The  question  on 
the  issue  is,  whether  there  was  any  other  way?  The  evidence 
on  the  defendant's  side  is,  that  there  was  no  other  way.  The 
plaintiff  meets  it  by  evidence  that  there  was  another  way,  though 
not  quite  so  convenient ;  and  the  jury  have  had  it  before  them, 


(A)  (1742),  Willes,  282.  (t)  (1814),  5  Taunt.  311  ;  15  K.  R.  50S. 
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and  have  disafDrmed  the  existence  of  any  other  way."  This  case 
is  therefore,  in  fact,  [not  inconsistent  with]  the  case  of  Holmes  v. 
Goring  above  cited. 

[The  decision  in  Proctor  v.  Ilo'Igsoii  (/.)  turned  upon  a  point  of 
pleading.  But,  in  the  course  of  the  argument,  Parke,  B.,  said, 
'•  The  extent  of  the  authority  of  HolmeH  v.  Goring  is  that, 
admitting  a  grant  in  general  terms,  it  may  be  construed  to  be  a 
grant  of  a  right  of  way  as  from  time  to  time  may  be  necessary. 
I  should  have  thought  it  meant  as  much  a  grant  for  ever  as  if 
expressly  inserted  in  a  deed,  and  it  struck  me  at  the  time  the 
Coui't  w^as  wrong;  but  that  is  not  the  question  now."  And 
Alderson,  B.,  added,  "  Probabl}',  if  this  case  be  taken  to  a  court 
of  error.  Holmes  v.  Goring  A\ill  be  reviewed." 

Again,  in  the  course  of  the  argument  in  Barhshirc  v.  Gruhh  (/), 
Fry,  J.,  being  referred  to  Holmes  v.  Goring  and  Proctor  v.  Hodgson, 
Baid,  "  I  thought  that  the  necessity  must  be  judged  of  at  the  date 
of  the  conveyance ;  but  the  proposition  laid  down  in  Holmes  v. 
Goring  seems  to  have  been  only  a  dictum,  for  there  appears  to 
have  been  no  necessity  at  the  date  of  the  grant."  Some  of  the 
grounds  of  the  decision  in  this  case  seem  to  be  inconsistent  with 
tlie  principle  laid  down  in  Jlol/i/e.s  v.  Goring. 

Holmes  v.  Goring,  therefore,  though  never  overrided,  must  be 
looked  upon  as  doubtful  authority  {m).'] 

In  the  cases  already  cited  the  expression  frequently  occurs,  that 
ways  of  convenience  are  extinguished  by  unity  of  possession,  but 
ways  of  necessity  are  not.  It  appears,  however,  to  be  more  correct, 
as  well  as  more  in  accordance  with  the  general  principles  of  the 
law  of  easements,  as  recognized  both  by  the  English  and  Civil  law, 
to  consider  all  easements,  whether  of  convenience  or  necessity, 
as  extinguished  by  unity ;  but  that,  upon  any  subsequent 
severance,  easements  which,  previous  to  such  unity,  were  ease- 
ments of  necessity,  are  impliedly  granted  anew  in  the  same 
manner  as  any  other  easement  which  would  be  held  by  law  to 
pass  as  incident  to  the  grant.  Had  there  been  a  unity  from 
lime  immemorial,  the  law  w^ould  clearly  imply  a  right  of  way  as 
incident  to  a  grant,  if  there  existed  no  other  means  of  such  grant 
taking  effect.     Why,  then,  should  tliis  anomaly  of  non-extinguish- 


{k)  (1855),  10  Exch.  824. 
(/)    (1S81),    L.    It.    18   Ch.    D. 
above,  p.  09. 


{in)  Sec  and  consider,    Corporation   of 
C16  :       Lnmlon  v.  Rii/qs  (1880),  L.  E.  13  Ch.  D. 
798. 
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ment  be  held  to  bo  law,  when  the  same  result  can  bo  obtained  from  1-^ 
the  ordinary  principles  regulating  otlier  easements  of  tlio  sumo 
class  ? 

In  none  of  tlio  numerous  cases,  in  wliicli  the  (lUfsiion  of  ex- 
tinguishment has  been  discussed,  has  it  boon  laid  down  lliat  the 
same  right  revived  upon  tlie  severance  of  tlie  tciicraonls  wliicli 
existed  previous  to  the  unity.  The  utmost  extent  to  wliicli  the 
judges  go,  is  to  say  that  a  right  of  Avay  revives,  because  the  now 
grant  would  otherwise  be  inoperative.  Where  a  party  diod  seised 
of  certain  lands  and  a  mill,  whicli  descended  to  liis  two  daughters 
as  coparceners,  it  was  held  that  an  agreement  by  parol  between 
them,  on  making  partition,  that  a  way  should  bo  used  to  the  mill 
as  diu'ing  the  lifetime  of  their  father,  was  binding  on  them  (»). 
Brooke,  in  his  Abridgment  (o),  says,  "  The  way  is  re\ived  ;  tamen 
videtur  that  it  is  a  new  way  (nouvel  chimino)." 

It  is  clearly  settled,  on  all  the  authorities,  that,  duriiuj  the  iniity, 
no  way  or  easement  can  exist  in  the  land  (;>). 

The  language  of  Best,  C.  J.,  in  IIoImc>i  v.  Goring  {q),  fully 
supports  the  doctrine  above  stated,  that  all  ways  are  extinguished 
by  unity  of  ownership ;  and  that  Avays  of  necessity  are  in  reality 
new  easements  incident  to  the  grant  or  reservation.  "If  I  have 
four  fields,  and  grant  away  two  of  them,  over  which  I  have  been 
accustomed  to  pass,  the  law  will  presume  that  I  reserve  a  riglit  of 
way  to  those  which  I  retain.  But  what  riglit  ^  The  same  as 
existed  before?  No;  the  old  ri(//if  is  extinguished,  and  the  new 
way  arises  out  of  the  necessity  of  the  thing.  It  has  been  argued 
that  the  new  grant  operates  as  a  prevention  of  the  extingui.slmient 
of  the  old  right  of  way ;  but  there  is  not  a  single  case  which  bears 
out  that  proposition,  or  which  does  not  imply  the  contrary.  By  tiie 
grant  a  new  way  is  created,  and  that  way  is  limited  by  necessity." 
"^  Serjeant  Williams  (r)  says,  "Where  a  man,  ha\-iug  a  close 
surrounded  by  his  own  land,  grants  the  close  to  another,  the 
grantee  shall  have  a  way  to  the  close  over  the  grantor's  land,  as 
incident  to  the  grant.  AVhat  way  is  it  the  grantee  shall  have:" 
Not  the  old,  but  a  new  way,  limited  by  the  necessity."  In  Chrl: 
V.  Cogge  (s),  the  Coui't  says,  that  "although  the  grantor  m  such  a 
case  reserve  not  a  way,  it  shall  be  reserved  for  him  by  law;  that 


•^mrntji 


(«)  21  Edw.  3,  2  ;  S.  C,  21  Ass.  pi.  1.  {,)  ^^.'^^^  ^t^s"  ^^  i^i^« 

{0    Tit.  Extinguishment,  pi.  15.  in   1  ^\  ms    Saiuid.  .{-3,  n. . 

li)  Morns     V.    Edymgton    (1810),     3  to  baund   3,0 
Taimt.  24  ;  12  R.  R.  o79.  (*)  (1*50/),  Cro.  Jac.  1,0. 
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'—  other  way."     In  Jordcn  y.  Aftrood (t),  Pophara,  C.  J.,  says,  "If  a 

extin'mished   ni^^ii  has  three  fields  adjoining,  and  makes  a  feoffment  of  the 
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middle  field,  the  feoffee  shall  liavo  a  way  (not  the  way)  to  this 
thi'ough  the  other  close." 

[With  regard  to  the  direction  of  the  way  of  necessity,  it  was 
held  in  Packer  y.  Wchtcd {u),  that  "defendant  (who  claimed  a 
way  of  necessity  by  implied  reservation  upon  a  grant  by  him)  poet 
prender  im  convenient  chimin  sans  le  gree  del  plaintiff,  et  ley  poet 
puis  adjudg  si  ceo  soit  convenient  et  sufficient  vel  pluis  ou  nemy  "  ; 
and  this  accords  with  the  decision  of  the  Court  of  Exchequer  in 
Finn'nujton  y.  Galland {.r),  where  it  is  laid  down  tliat  the  way 
would  be  "  the  most  direct  and  convenient  one."  So  that  the 
grantee  of  the  way  would  be  allowed  to  take  his  way,  subject  only 
to  the  restriction  that  it  .should  be  the  most  dii'ect  and  convenient 
one  (//). 

In  2  Eolle,  Ab.  Graunt,  Z.  17,  it  is  laid  down,  "Feffor  assignera 
le  chimin  lou  il  poet  melius  ceo  spare." 

This  is  not  inconsistent  with  the  other  authorities,  being  merely 
to  the  effect  that  upon  the  severance  the  grantor  may  assign  a  way 
if  he  chooses.  If  he  does  not,  then  the  grantee,  i.e.  the  grantee  of 
the  way,  may  select  it. 

Further,  when  once  the  way  is  ascertained,  it  cannot  be  altered : 
Pearson  v.  Spencer  {z). 

In  the  last  case  it  seems  to  have  been  held,  that  where  the 
severance  creating  the  necessity  took  place  by  will,  and  during  the 
testator's  lifetime  and  at  his  death  the  premises  were  in  the  hands 
of  a  tenant,  and  there  was  an  existing  way  by  wliich  the  tenant 
used  and  enjoyed  them,  the  -will  must  be  considered  as  granting 
the  use  of  that  way,  although  it  extended  over  a  part  of  the 
dominant  tenement  which  might  have  been  avoided  by  making  a 
gap  in  a  fence  {a). 

The  Court  appears  to  have  been  disposed  to  reconcile  the 
passages  in  Siderfin  and  Rolle,  upon  the  ground  that  the  way  may 
lae  assigned  in  the  first  instance  in  all  cases  by  the  person  whose 


(<)  (1606),  Owen,  121. 

(m)  (1657),  '2  Sid.  Ill,  already  cited  by 
the  learned  author. 

{x)  (18.'i3),  9  Exf'h.  1. 

(y)  Cf.  Co.  Litt.  115a,  "In  case  an 
election  be  given  of  t-\vo  Hcverall  thing.'!, 
alwaies  he  which  is  the  first  agent,  and 


which  ought  to  do  the  first  act,  shall 
have  the  election"  (quoted  by  James, 
V.-C,  in  Rumble  v.  Ueijgate  (1870),  18 
W.  R.  740). 

(r)  (1803),  1  B.  &  S.  571 ;  affirmed  3 
B.  &  S.  761. 

{a)  Cf.  Dig.  8,  2,  10. 
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[grant  gives  rise  to  the  necessity,  and  in  PiuLrr  v.   /[VA//v/  it  was  E«»m«iU  of 
under  the  grant  of   the  defendant,  wlio  retuim-d  a   land-locked 
tenement,  that  the  nooessity  arose.  ■  ^ 

The  rule  that  a  grantor  of  land  to  which  there  is  no  aocoKs,  n«««^«7- 
except  over  other  land  of  his,  may  in  the  first  instance  and  onco 
for  all  assign  a  reasonable  way,  would  be  intelligible  enough, 
because  the  law  only  allows  any  way  in  such  case  because  tlioro 
is  no  other,  and  it  might  reasonably  be  held  not  to  operate  if  tlu* 
owner,  at  the  time  of  the  grant,  sets  out  a  convenienf.  way ; 
whereas,  in  the  case  where  the  way  arises  b}'  implird  rescrvatiou 
{i.e.  in  cases  where  the  grantor  retains  the  land-locked  tenement), 
it  would  be  contrary  to  this  reason  to  deprive  the  owner  of  the 
land,  over  ^^■hieh  the  way  of  necessity  is  claimed,  of  a  similar 
privilege.  It  may  be  argued  that  the  authorities  are  not  to  be 
reconciled  by  the  coincidence  pointed  out  in  Pearson  v.  Spmeer, 
that  in  both  an  opportunity  of  setting  out  the  way  was  allowed 
to  the  person  under  whose  grant  the  way  was  created,  the  way  in 
one  being  by  implied  grant,  in  the  other  by  implied  reserva- 
tion (h) ;  but  upon  the  ground  that  the  power  which  the  o\\iier 
of  the  way,  whether  by  grant  or  reservation,  has  to  choose  a 
convenient  way,  is  subject  to  this,  that  the  owner  of  the  land  over 
which  it  is  claimed  may,  if  he  does  so  at  once  and  once  for  all,  set 
out  any  convenient  way. 

The  point  is  one  which  is  not  likely  to  arise  often,  the  question 
generally  being  whether  any  way  exists,  and  not  as  to  the  direc- 
tion of  it ;  but  whatever  may  be  decided  it  is  supposed  that  the 
rule  in  Rolle  would,  if  supported,  not  be  acted  on  to  the  extent  of 
its  terms,  and  that  if  the  grantor  can  assign  he  must  assign  a 
reasonable  way,  and  not  "lou  il  poet  melius  ceo  spare"  (r). 

In  the  judgment  of  Kay,  J.,  in  Brown  v.  Alabaster  (d)  the 
following  passage  occurs,  "  Now,  as  a  way  of  necessity,  I  think  it 
is  difficult  to  support  it,  for  the  following  reason.  A  way  of 
necessity  is  not  a  defined  w^ay.  A  way  of  necessity  is  a  way  which 
is  the  most  convenient  access  to  a  land-locked  tenement  over  other 
property  belonging  to  the  grantor,  and  it  is  tjuite  clear  that  tlio 
grantor  has  a  right  himself  to  elect  in  which  line,  in  which  course, 


(b)  For  an  implied  reservation  takes  L.  R.  33  Ch.  D.  at  p.  GU. 

effect    as    a   re- grant  ;     Corporation     of  {c)  BoUon  v.  lioKon  (1S79),  L.  K.   1 1 

London  v.  Rigfjs  (1880),  L.  R.  13  Ch.  D.  Ch.  D.  at  p.  072. 

798  ;  MulhndRaU.  Co.  v.  Miles  (1886),  {d)  (1887),  37  Ch.  D.  490. 
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Direction  of 

way  of 

necessity. 


Ea-semcntrt  of   u\^q  ^^ay  of  necessity  should  go.    Here  there  is  no  ease  of  election. 
necesMty.      ^^^  ^^^.^  .^  ^^  ^  ^^^   _  ^^^  ^^^.^  particular  road,  without  any  right 

of  election  at  all  on  tlie  part  of  the  grantor.  That  of  itself  would 
he  enough  to  sliow  it  is  not  a  way  of  necessity."  It  is  conceived, 
however,  that  this  statement  cannot  be  taken  quite  literally,  hut 
must  be  subject  to  some  qualification  in  respect  of  the  reasonable- 
ness of  tlie  way  assigned,  and  the  circumstances  of  the  case.  See 
the  remarks  on  the  above-quoted  passage  of  Kekewicli,  J.,  in 
Titchtmnh  v.  lioyston  Water  Co.,  Ltd.  {e).'] 


(e)  (1900),  81  L.  T.  673. 


IHG 


ClLVrTEU  III. 

TITLK    TO    EAS?:MENTS    I'.Y    PRKSCIU  I'TION. 

Presckiption  may  be  defined  to  Le— A  title  acquired  bv  dos-  l^  «  ■.•      . 

Ill-         i  1       , .  T    .        ,  ^  J    1  "°     iJchuitiun  of 

session    had  during  the  time  and  m  the  manner  fixed  by  law.  l'r«.tripUoii. 

"Prescriptio  est  titulus  ex  usu  et  tempore  .substantiaui  cajtieiis 
ab  authoritate  legis"  (a).  After  the  lapoe  of  the  requisite  period 
the  law  adds  tbe  rights  of  property  to  tliat  Avliich  before  wa.s 
possession  only  (/>). 

"Things  corporeal  can  alone  bo  susceptible  of  possession  (r).  i'oK8«u,ioD. 
Things  incorporeal,  that  is  to  say,  those  '  qucO  in  jure  consistunt,' 
are  not  in  fact  susceptible  of  possession,  strictly  and  properly  so 
called;  but  tbey  are  susceptible  of  a  quasi  possession,  'jura  non 
possidentur  sed  quasi  possidentur.'  This  quasi  possession  con- 
sists in  the  enjoj'ment  of  the  right  by  him  to  wliom  it  belongs. 
Thns,  I  am  considered  to  have  tbe  quasi  possession  of  a  right  of 
servitude  when  I  do,  on  the  neighbouring  lieritnge,  in  the  siglit 
and  with  the  knowledge  of  the  proprietor  of  that  heritage,  tho.se 
acts  which  my  right  of  servitude  entitles  me  to  do.  This  quasi- 
possession  is  susceptible  of  the  same  qualities  and  defects  as 
possession  properly  so  called"  (c/). 

To  constitute  a  legal  possession  there  must  be  not  only  a  cor-  Lorrai 
poreal  detention,  or  that  quasi  detention  which,  according  to  the  P«^«*-'*i'J"- 
natui-e  of  the  right,  is  equivalent  to  it,  but  there  must  be  also 
the  intention  to  act  as  owner  ((').     Thus,  no  legal  possession  is 
acquired  by  a  man  walking  across  the  land  of  his  friend  (/),  or 


(a)  Co.  Lit.  113,  b.  (c)  Possideri  autem  possunt  qmp  sunt 

{b)  Usucapio  est  adjectio  dominii  per  corporalia. — Dig-.  11,  'J,  ;i,  dc  aoj.  ih».«s. 

continuatiouem      possessionis     temporis  (d)  Pothicr,   torn.    1,   p.  .')H(). — Traitc 

leg-e  definiti.- — Dig.  41,  3,  3,  dc  usurp.  do  la  Loi  Civile  rraD(,aiso. 

"  The  Roman  law  relative  to  prescription  (e)  Apiscimur    possessionem    corpore 

has  been  adopted  into  the  law  of  Nor-  et  auimo,  neque  per  se  animo  aut  p«T  so 

mandy,  which  prevails  in  Jersey.     We  corpore. — Dij,'-.  41,  2,  3,  J  1,  de  acq.  vol. 

profess  to  act  on  the  same  principles."  amit.  poss. 

Per  Lord  Wynford  in  the  Privy  Council,  (/)  Qui  jure  familiaritatis  amici  fun- 

1  Knapp.  G9.     [See  an  examination  of  dura   iiigreditur  non  videtur  possidere, 

the  principles  of  prescription    by  Lord  (juia    nou    eo   animo  in^rcjisus    est    ut 

Blackburn  in  Balton  v.  Auf/m   (1881),  possideat  licet  corpore  in  fundo  sit.— 

L.  R.  G  App.  Cas.  at  pp.  817  ff.]  Digr.  41.  2,  41. 
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Legal 
possession. 

Possession 
mu.-t  be  un- 
interrupted. 


using  a  private  way,  thinking  it  to  be  a  public  one  (r/)  ;  or  unless 
he  would  do  the  act  in  defiance  of  opposition  {//). 

From  the  very  definition  of  Prescription,  an  enjoyment,  in  order 
to  confer  a  title,  must  have  been  uninterrupted  botli  as  to  the 
manner  and  during  the  time  required  by  law.  It  is  not  to  be 
understood  b}-  this  expression  that  the  enjoyment  of  an  casement 
must  necessarily  be  unintermittent ;  although,  in  a  great  variety 
of  cases,  it  would  ob\'iously  be  so ;  as  in  the  ease  of  windows,  or 
rights  to  water.  In  those  easements  which  require  the  repeated 
acts  of  man  for  their  enjoyment,  as  rights  of  way  (/),  it  would 
appear  to  be  sufficient  if  the  user  is  of  such  a  nature,  and  takes 
place  at  such  intervals,  as  to  afford  an  indication  to  the  owner  of 
the  servient  tenement  that  a  right  is  claimed  against  him — an 
indication  that  would  not  be  afforded  by  a  mere  accidental  or 
occasional  exercise  (A-). 

The  continuity  of  enjoyment  may  be  broken  either  by  the 
cessation  to  use,  or  by  the  enjoyment  not  being  had  in  the  proper 
manner. 

"  An  enjoyment  of  an  easement  for  one  week,"  said  Baron 
Parke,  in  tlie  Jloiimouf/is/iire  Canal  Conipaii//  v.  Harford  (/),  "  and  a 
cessation  to  enjoy  it  during  the  next  week,  and  so  on  alternately, 
would  confer  no  right"  {m). 


(y)  Servitutc  usus  non  vidctur,  nisi  is 
qui  suo  jure  uti  se  credidit ;  ideoqtie  si 
quis  pro  via  publica  vel  pro  alterius 
servitute  usus  sit,  nee  intordictum  ncc 
actio  utiliter  competit. — Dig-.  8,  6,  25, 
quern,  serv.  amit. 

[h)  Si  per  fundum  tuum  nee  vi  nee 
clam  nee  precario  commeavit  aliquis, 
non  tamen  tanquam  id  suo  jure  faeeret, 
ted,  siprohi1)Pretur,  non  facturus,  inutile 
est  ei  interdictum  de  itinera  actuque ; 
nam  ut  hoc  interdictum  competat  jus 
fundi  possedisse  oportet. — Dig.  43,  19, 
7,  de  itincre  actuque  privato.  [See  the 
jud>rmtnt  in  Dycc  v.  JMdy  James  Hay, 
1  Macqucen,  at  p.  301.] 

(i)  Nemo  enim  tam  perpetuo  tarn 
continenter  ire  potest,  ut  nuUo  niomento 
possessio  ejus  interpellari  videatur. — 
Dipr.  8,  1,  14,  de  serv. 

(A)  Per  Curiam  in  Bartlctt  v.  Downrs 
(1825).  3  B.  &  C.  621  ;  27  R.  R.  43G  ; 
[and  in  IloUins  v.  Vcrney  (1884),  L.  R. 
13  Q.  B.  Div.  304,  at  p.  315 ;  and  as  to 
light,  Bee  fimilh  v.  Jiaxln;  [1900]  2  Ch. 
138  ;  AndreuK  v.  Waile,  [1907]  2  Ch. 
500.] 


(0  (1834),  1  C.  M.  .^  R.  G31  ;  40 
R.  R.  648. 

(/«)  [This  does  not  mean  a  cessation 
in  the  actual  user,  as,  for  instance^  by 
reiusou  of  the  claimant  havinsr  no  occa- 
sion to  use  the  easenicnt  (otherwise  a 
i-ight  to  a  way  or  other  non -continuous 
easement  could  not  be  acquired)  ;  it 
means  a  cessation  in  the  user  aa  of 
right,  as  in  the  case  cited  in  the  text, 
where  the  asking  of  pennission  during 
the  period,  by  admitting  that  the  person 
asking  had  no  right  at  that  time,  inter- 
rupted the  eoiitiijuity  of  the  enjoyment 
as  of  right.  ISee  the  question  discussed 
in  Jfolliiis  V.   I'crncy,  ubi  sup. 

In  a  claim  by  prescription  at  the 
common  law,  an  instance  of  unity  of  pos- 
session without  also  unity  of  ownership 
would  not  ])re\ciit,  its  t^tablishmcnt. 
"  If  a  man  havf  common  by  })resenp- 
tion,  unity  of  possession  of  as  liiijh  and 
perdurable  an  estate  is  an  interruption 
of  the  right"  ;  Co.  Lit.  114b;  and  it  is 
in  the  same  sense  that  "  unity  of  posses- 
sion "  is  used  by  Lord  Mansfield  in 
J/o/vis   V.    Edyinyton  (1810),    3    Taunt. 
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So,  where  the  enjoyment  has  been  liad  uiidcr  permission  nsked  P^".-^;.!. 
from  time  to  time,  which,  upon  each  occasion,  amounts  to  an 
admission  that  tlie  aslcer  had  then  no  riglit.  Indeed,  tho  vor}-  mode 
ill  which  this  enjoyment,  under  constantly  renewed  permission, 
operates  in  defeating  the  previous  user  is  that  it  breaks  tlic  con- 
tinuity of  the  enjoyment  {)i)  ;  and  it  is  expressly  laid  down  by  (lie 
Court  of  King's  Bench,  in  their  judgment  in  tho  case  of  J/r/./r  v. 
liro/ni  (o),  that  the  breaking  of  tho  continuity  is  inconsistent  with 
the  enjoyment  during  the  periods  of  either  twenty  or  forty  years, 
and  that  for  that  reason  evidence  of  the  breaking  of  such  continuity 
is  admissible  on  a  traverse  of  tho  enjoyment. 

The  interruption  here  spoken  of  is  that  arising  from  the  act  of 
the  party  claiming  the  right.  The  interruption  of  a  right  claimed 
under  the  statute  by  any  act  of  the  servient  owner  will  bo  con- 
sidered hereafter  (p). 

The  mode  of  acquiring  a  title  to  an  easement  by  prescription 
may  be  considered  with  respect — 

1st. — To  the  length  of  time  during  which  the  enjoyment  must 
continue. 

2nd. — To  the  persons  against  and  by  whom  the  enjojTnent  must 
be  had. 

ord. — To  the  qualities  of  that  enjoyment. 


p.  30  ;  12  R.  R.  579,  where  he  speaks  of  expressly  stated  that  those  two  decisions 

a  right  of  way  or  common  extinguished  had  not  been  overruled  or  expressly  dis- 

by  "unity  of  possession,"  i.e.,  unity  of  approved  of,  and  followed  them, 

ownership.  The  dictmri  of  Martin.  B.,  in  Winnhip 

With  regard  to  a  claim  under  the  Pre-  v.  Jluchpeth  {\V)h-\],   10  Exch.  p.  S,  that 

scription  Act,  1832,  it  has  been  held  that  a  claim  by  immemorial  prescription  ut 

mere   unity    of    actual    possession,    oc-  the  common  law  would  be  defeat«l  by 

curring  at  any  time  during  the  period,  proof  of  unity  of  possession  at  any  time, 

is   suflScient  to    prevent   a    claim   from  must  not  be  taken  as  applj-iug  t+)  mere 

being  established  under  the  Act,  even  unity    of    possession   without   unity   of 

though  tho  alleged  dominant  and    ser-  ownership  also,  which  did  exist  in  tho 

vient  tenements  be  held  under  different  case  itself. 

landlords:    Onleij  v.   Gardiner  (1838),   4  As  to  unity  of  seisin  without  unity  of 

M.  &  W.  496  ;  Jiattishill  v.  Seed  {ISoG),  possession,    cf.    Richardson    v.    Graham, 

18  C.  B.  696  ;  Damper  v.  Bassett,  [1901]  [1908]  1  K.  B.  39.] 

2  Ch.  350.     Lord  Hatherley's  -iictuin  in  ^      ^  ^  ^  ^  ^  ^^^       ^.^1            Lo^,i 

LadymanY.  Grave  (18/1),  L.  R.  6  Ch.  Lvjidhurst 

at  p.    768,    and  the  reasoning  of    the  •'              '            »       o.   -c 

Lords    Justices    in    Ecclesiastical    Com-  (")  (1836),    4    A.    &   E.    at   P-   3b3  ; 


188  ACQUISITION  OF  EASEMENTS. 


Sect.  1. — The  Lciu/f/i  of  Time  thmiuj  nh'uh  the  Eitjoi/inent 
must  be  had. 

Before  the         Bv  the  conimoii  law  an  enjoyment  to  confer  a  title  to  an  ease- 
Prescription    j^Q^yi  niust  have  continued  during  a  period  co-extensive  with  the 

'- memory  of  man ;  or,  in  legal  phrase,  "  during  time  whereof  the 

memory  of  man  runneth  not  to  the  contrary."  To  this  expression 
a  definite  meaning  was  originally  attached,  as  comprising  the 
period  elapsed  since  the  year  1189.  "Now,  'time  of  memory,'" 
says  Blackstone,  "  has  long  ago  been  used  and  ascertained  by  the 
law  to  commence  from  the  reign  of  llichard  the  Fir.st "  {(j) — a 
period  adopted  by  analogy  to  the  stat.  3  Edw.  1,  c.  29,  which  fixed 
that  as  the  date  for  alleging  seisin  in  a  real  action. 

The  extreme  difHculty  of  giving  proof  of  enjoyment  for  so 
long  a  period  was  lessened  by  its  being  held  that  evidence  of 
enjoyment  during  a  shorter  time  raised  a  presumption  that  such 
enjoyment  had  existed  for  the  necessary  period  (>•) ;  where,  how- 
ever, the  actual  origin  of  the  enjoyment  was  shown  to  have  been 
of  more  recent  date  than  the  time  of  prescription,  the  right  in 
earlier  cases  was  held  to  be  defeated. 

Thus,  in  Buri/  v.  Pope  (.s),  "It  was  agreed  by  all  the  justices, 
that  if  two  men  be  owners  of  two  parcels  of  land  adjoining,  and 
one  of  them  doth  build  a  house  upon  his  land,  and  makes  windows 
and  lights  looking  into  the  other's  lands,  and  this  house  and  the 
lights  have  continued  by  the  space  of  thirty  or  forty  years ;  yet 
the  other  may  upon  his  own  land  and  soil  lawfully  erect  a  house 
or  other  thing  against  the  said  lights  and  windows,  and  the  other 
can  have  no  action,  for  it  was  his  folly  to  build  his  house  so  near 
to  the  other's  land— and  it  was  adjudged  accordingly." 

This  doctrine  appears  to  have  been  held  down  to  the  passing  of 
the  Statute  of  Limitations,  21  Jac.  1,  c.  16. 

The  period  of  the  first  year  of  Eichard  1  was  adopted  as  the 
commencement  of  legal  memory  by  an  equitable  extension  of  the 
statute  which  fixed  that  as  tlio  period  in  which  the  demandant  in 
a  writ  of  right  must  have  alleged  seisin. 


(o)  2  &  3  Will.  4,  c.  71,  8.  1.  a  house  Avhich  liad  been  erected  before 

(r)  Jenkins  V.  Harieij  {IH'ib),  1  Cr.  M.  the   time    of   living   memory,    and    the 

k  R.    894;    40  R.  R.   709.      ["  Tbeo-  origin  of  -which  could  not  be  proved." 

retically,  an  ancient  house  ut  this  period  I'er  Lush,  J.,  in  An^us  v.  Daltoii  (1877), 

was  a  house  -which  had  existed  from  the  L.  R.  3  Q.  B.  D.  at  p.  89.] 
time  of  Richard  1.     rracticallv,  it  -was  (»)  (1586),  Cro.  Eliz.  118. 
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"But  when,  by  tlio  Statute  of  Limitations,  '■)  Edw.  1,  c  :{'J,  tlic  H«-f'"  • 
seisin  in  a  "Nvrit  of  ri^-1  it  Avas  limited  to  tlio  time  of  Kichard  1,  so  a!i. 
that  none  could  count  of  an  older  seisin,  this  writ  being  the  highest 
writ;  it  was  taken  to  be  also  within  the  equity  of  the  statute,  that 
though  a  man  might  prove  the  contrary  of  a  thing  of  whicli  pre- 
scription was  made,  still  this  should  not  destroy  the  prescription, 
if  the  proof  were  of  a  thing  beyond  the  time  of  limitation.  Vm- 
it  was  reasonable  that  the  inquiry  in  a  i)rescription  sliould  be 
limited  as  well  as  in  a  writ  of  right,  being  lower  than  tliat,  for  it 
was  very  hard  to  put  juries  to  inquire  of  things  so  old  "  (Y). 

When  the  shorter  time  of  sixty  years  was  fixed  for  a  writ  of 
right,  and  fifty  years  for  a  possessory  action  by  J}S  lien.  8,  it  has 
been  said  that  a  similar  extension  of  the  statute  was  not  made  by 
the  courts  of  law,  and  that  the  time  of  prescription  for  incorporeal 
rights  remained  as  before  (ti).  It  is  difficult  to  see  upon  wliat 
ground  this  distinction  could  have  been  made,  as  the  enacting 
words  of  the  two  statutes  are  almost  identical  in  expression,  and 
the  latter  has  been  considered  only  as  an  addition  to  the  former, 
restricting  the  period  of  prescription  to  sixty  years  before  the 
action  brought,  and  making  no  other  alteration. 

And,  following  out  this  doctrine,  the  Courts,  upon  the  fixing  of 
a  shorter  period  of  limitation  in  possessory  actions,  ought  to  have 
diminished  the  length  of  enjoyment,  from  which  a  prescriptive 
right  might  be  inferred,  in  all  like  actions  to  the  period  of  twenty 
years,  fixed  by  statute  21  Jac.  1. 

The  opinion  of  Mr.  Serjeant  "Williams,  supported  by  liigh 
authority,  seems  to  have  been  : — "  That  ((ii  action  on  the  case,  being 
a  possessory  action,  was  considered  by  the  Courts  to  be  in  the 
nature  of  an  ejectment ;  and  as  no  one  can  recover  in  ejectment, 
unless  he  or  those  under  whom  he  claims  have  been  in  possession 
within  twenty  years,  or  rather  as  an  adverse  uninterrupted 
possession  by  another  for  twenty  years  is  a  bar  to  an  ejectment, 
so  an  uninterrupted  possession  of  an  easement  for  the  same  time  is 
considered  as  a  bar  to  an  action  on  the  case,  wliich  has  for  its 
object,  in  common  with  an  ejectment,  the  object  of  the  possession, 
or  at  least  the  dispossessing  the  defendant  of  it."— "From  the 
case  of  Hotcroft  v.  IlecJ  (x)  it  seems  necessarily  to  follow  that 


(/)  2    Roll.   Abr,    tit.    Prescription,       Commissioners,  p.  .-.1. 
06<j   pi    14  (.r)  (1799),  1  Bos.  &  Pull.  400;  5/<»/rt/ 

"  («)  1st    'Report    of    Real    Property       35  R.  R.  083,  and  see  7  R.  R.  Wl. 
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Before  the  wliere  a  person  has  used  and  enjoyed  an  easement  for  twenty 
^^Actf  ^'^'^  years  and  upwards,  though  it  was  a  wrongful  use  at  first,  he 
thereby  gains  such  a  right  that  if  he  be  disturbed  in  the  enjoyment 
of  it,  he  may  maintain  an  action  on  the  case  for  a  disturbance ; 
and  it  is  no  answer  to  show  that  the  plaint  iff  originally  obtained 
the  use  and  possession  of  it  by  usurpation  and  wrong"  (//). 

There  appears,  therefore,  some  reason  to  doubt  the  correct- 
ness of  the  generally  received  opinion,  that  the  equitable  analogy 
above  mentioned  was  not  extended  to  the  more  recent  statutes, 
;3'2  Hen.  8,  and  21  Jac.  1,  as  well  as  to  the  earlier  statute  of 
Edw.  1 .  The  only  direct  authority  against  this  extension  appears 
to  be  the  ophiion  of  Sir  E.  Brooke,  as  given  in  his  reading  on 
the  statute  of  32  Hen.  8,  which  is  not  stated  to  be  founded  on 
any  decided  case,  while  it  is  expressly  laid  down  in  Brooke's 
Abridgment,  that  ;)2  Hen.  8  "entirely  repealed  the  ancient 
Statute  of  Limitations,  and  that  it  extended  equally  with  the 
former  statutes  to  copyholds  as  well  as  to  freeholds;  for  the 
new  statute  is,  that  a  man  shall  not  make  prescription,  title,  or 
claim,  &c. ;  and  those  who  claim  by  copy  make  prescription,  title, 
and  claim,  &c.  ;  also  the  plaints  are  in  nature  and  form  of  a  writ 
of  our  lord  the  king  at  common  law,  &c.  ;  and  those  writs  whicli 
have  been  brought  at  common  law  are  ruled  by  the  new  limitation, 
and  therefore  the  plaints  of  copyhold  shall  be  of  the  same  nature 
and  form"  (z). 

In  the  case  of  Bur//  v.  Pope,  above  cited,  which  was  decided 
during  the  period  which  intervened  between  the  passing  of  the 
two  statutes  of  Hen.  8  and  Jac.  1,  sufficient  time  liad  not  elapsed 
to  confer  a  title  by  the  former  statute,  even  supposing  the 
equitable  analogy  to  have  existed.  Wliitton  v.  Croinpfoii  {a), 
which  appears  to  be  the  only  case  decided  expressly  upon  the 
statute  of  32  Hen.  8,  and  which  is  at  the  most  but  a  doubtful 
autliority,  turned  upon  the  point  that  a  formedon,  having  been 
given  since  the  passing  of  the  Statute  of  Westminster,  was  not 
within  the  32  Hen.  8,  whieli  was  but  a  mere  continuation  of  it  ; 
and  ultimately  tlie  case  appears  to  have  been  compromised. 

The  opinion  of  Mr.  Serjeant  Williams  is  in  accordance  with 
the  expression  of  Lord  Mansfield,  "That  an  incorporeal  right, 


Ui\  2  Wms.  Sauna.  Hi)  in.) ;  2  Notes  (c)  Tit.  Limitation-s,  pi.  2. 

to  Saund.  503.  («)  (15C8),  3  Dyer.  278  a. 
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which,  if  existing,  must  he  in  constant  use,  ought  to  ho  decitlcd     '*■  f 
by  analogy  to  the  Statute  of  Limitations  "  {h).  ']^^.j 

"  The  several  Statutes  of  Limitations,"  said  Abbott,  C.  J., 
"  being  all  in  pari  materia  ought  to  receive  a  uniform  construc- 
tion, notwithstanding  any  slight  variation  of  phrase,  tin*  object 
and  intention  being  the  same"  (f). 

The  view  of  Serjeant  Williams,  above  cited,  is  liowever  at 
variance  with  the  generally  received  opinions  upon  this  subject  (^/). 

But,  althougli  the  Courts  refused  in  form  to  shorten  the  time  Title  by  jrrant 
of  legal  memory  by  analogy  to  tlie  later  Statutes  of  Ijimitation,  !"'^'' "n**  '**» 
tliey  obviated  the  inconvenience  which   must   have   arisi-n  from  timeo. 
allowing  long  enjo3'ment  to  be  defeated  by  sliowing  that   it  had 
not  had  a  uniform  existence  during  the  whole  period  rccpiircd, 
by  introducing  a  new  kind  of  title  by  presumption  rif  ;i   grant 
made  and  lost  in  modern  times  {c). 

And  on  this  ground,  although  it  appeared  that  a  right  of  way 
had  been  extinguished  by  unity  of  possession  (/),  or  even  by  an 
Act  of  Parliament  {(/),  it  has  been  held  that  a  title  might  be 
obtained  by  an  enjoyment  for  twenty  years. 


(b)  2  Evans'  Pothicr,  136. 

(c)  3fn)ra>/  v.  Ji.  I.  Co.  (1821),  5 
B.  &  A.  at  p.  21o  ;  21  R.  R.  325  ;  see 
also  Tohon  v.  A'ayr  (1822),  6  Moore,  C.  P. 
558  ;  23  R.  R.  615,  per  Dallas,  C.  J.  ; 
[and  the  opinion  of  Lush,  J.,  in  Aiiffiis 
V.  Balton  (1877),  L.  R.  3  Q.  B.  D.  at 
11.  91;  and  compare  the  suarg-estions  of 
Pollock,  B.,  and  Field  and  Manisty,  JJ., 
in  Dalton  v.  Ai/ffus  (1881),  L.  R.  6  App. 
Cas.  at  pp.  746,  753,  768.] 

{d)  [See  e.ff.,  Angus  v.  Balton  (1878), 
L.  R.  4  Q.  B.  Div.'  at  pp.  170  and  199, 
per  Thesifjer  and  Biett,  L.  JJ.,  and  on 
appeal  (1881),  L.  R.  6  App.  Cas.  at 
p.  778,  per  Fry,  J.] 

[f)  The  introduction  of  this  doctrine 
Avas  attempted  by  :i.  modern  civilian. 
Laudensis,  says  Merlin,  p.  82,  alleges 
that  thouiih  a  prescription  is  not  admis- 
sible in  STipport  of  a  discontinuous  ser- 
vitude, usage  will  raise  an  inference  of 
an  actual  grant,  the  existence  of  whicsli 
is  to  be  deduced  from  the  patience  of 
the  adversary.  "  C'est  bien  la,"  says 
Merlin,  "  apprendre  aux  plaideurs  ct 
aux  practiciens  des  chicanes  dont  ils 
ne  sunt  que  trop  cnclius  a  profiter." 

[The  earlicNt  reported  decision  to  this 
effect  is  that  of  Lorla  v.  Fricc  in  1761  ; 
per  Lord  Blackburn  in  Balton  v.  Aikjus 
(ISSn,  L.  R.  6  App.  Cas.  at  p.  812.] 


(  f)  Keymer  v.  Summers,  cited  in  Ileail 
V.  Brookman  (1789),  3  T.  R.  157  ;  Bull. 
N.  P.  74. 

{g)  CamphcU  v.  IFihon  (1803),  3  East. 
294  ;  7  R.  R.  462  ;  see  also  Mai/orof  Jfnlf 
v.  Horner  (1774),  1  Cowp.  10.i;  Eldridi/e 
V.  Knott  (1774),  Ibid.  214;  Uotnoft  v. 
Jhd  (1799),  1  Bos.  .t  Pul.  400  ;  35  R.  K. 
683  ;  and  .sw  7  R-  R.  462  ;  Laii/  Dart- 
vmithv.  Roberts  (1812),  IG  Ea.sr,  33t; 
Licett  V.  Wlhou  (1825),  3  Bin?.  115; 
Boed..  Fentckkx.  Itvtd  (1821),  5B.  A:  Aid. 
232  ;  24  R.  R.  338  ;  Codling  v.  Johnson 
(1829),  9  B.  &  C.  933  ;  33  R.  R.  375. 

[The  case  of  Campbell  y.  U'ihtni,  above 
referred  to.  in  which  ir  was  held  that 
the  enjoyment  of  a  way  f"r  twenty  years 
v.as  sufficient  evidence  from  which  to 
presume  a  grant  or  other  lawful  orijfin 
of  a  right  of  way,  though  an  Act  of  Tur- 
liameut  had,  prior  to  that  enjoyment, 
extinguished  a  like  riglit  over  the  .Mimo 
land,  so  that  the  twenty  years'  enjoy- 
ment was  in  fact  had  by  rea.son  of  tho 
neglect  of  the  owner  of  the  servient 
tenement  t.j  avail  himself  of  the  provi- 
sions of  the  Act,  is  not  at  v.u-ianc**  with 
the  nde  that  a  man  ciinnot  prescribe 
against  a  statute  (C.  Lit.  115  a),  a  rule 
Asdiich  holds  good  in  the  case  of  e;iao- 
ments.  The  object  of  the  statutory 
provision  (an  inclosure  Act)  in  tho  vaae 


ACQUISITION  OF  EASEMENTS. 


Modt-m  lost 
grant. 


lu  a  later  case,  where  ^^•indows  were  shown  to  have  existed 
twenty  years,  it  was  held  that  proof  that  they  did  not  exist 
twenty-two  years  hefore  tlie  ohstruction  was  insufficient  to  defeat 
an  action  (//). 

This  was  in  reality  prescription  shortened  in  analogy  to  the 
limitation  of  the  21  Jac,  1,  and  introduced  into  the  law  imder  a 
new  name ;  for  "  the  law  allows  prescription  only  in  supply  of  the 
loss  of  a  grant,  and  therefore  every  prescription  presupposes  a 
grant  to  have  existed  "  {i). 

[But   the   gist   of  the   principle  upon  Ashich  a  lost   gi'ant   is 


rof erred  to  was  simply  to  benefit  the 
owners  of  allotted  hinds,  by  exempting 
them  from  the  burthen  cf  existing  rights 
of  way.  but  not  to  injure  the  allottees 
by  restrictmg  the  power  of  each  allottee 
to  dispose  of  or  burthen  his  own  land  as 
he  might  think  proper  ;  and  there  was 
nothing  in  the  statute  prohibiting  the 
creation  of  new  rights.  But  where  the 
acts  of  user  relied  upon  are  contrary  to 

'fome  statutory  provision,  so  that  an 
actual  grant  of  the  right  which  is  sought 
to  be  established  by  user  would  bo  void, 

•and  it  cannot  possibly  be  referred  to 
any  legal  origin,  the  common  law  rule 
jrevails,  and  no  right  is  acquired.  I'oc/i- 
dah  Caual  Co.  v.  Radchfv  (18r)2),  18  Q.  B. 
■  287  ;  2  Sim.  N.  S.  78  :  88  R.  R.  587  ; 
Race  V.  Ward  (18.57).  7  E.  &  B.  384  ; 
JS'ational  Guaranteed  Manure  Co.  v.  Donald 
(18.59),  4  H.  &  N.  8;  Proprivtors  of 
Staffordshire  and  fJ'orcestershire  Canal 
yarif/ation  v.  Projtrietors  of  Birminqham 
Canul  Navigation  (1866).  L.  R.  1  IL  L. 
2.54,  at  pp.  267,  278  ;  Xeaverson  v.  Pit-r- 
loroiK/h  Rural  District  Council,  [1902T  1 
Ch.  .5.57.  Cf.  Traill  v.  McAUixier  (1891), 
2.5  L.  R.  Ir.  524,  Mews'  Digest,  1891, 
col.  120. 

In  the  case  of  Mill  v.  Commissioner  in 
charf/e  of  the  New  Forest  (1856),  18  C.  B. 
60,  a  ripht  of  common  over  the  lands 
of  the  Crown  in  the  New  Forest  was 
claimed  in  respect  of  a  piece  of  land 
which  had  formerly  been  part  of  the 
waste  of  the  claimant's  manor,  but  which 
had  been  inclosed  in  the  year  1810,  and 
afterwards  occupied  as  a  farm.  The 
Court  held  that  the  user  of  turning 
cattle  from  this  farm  on  to  the  Crown 
lands  from  the  time  of  the  inclosuro 
down  to  the  time  of  the  claim,  confciTcd 
no  right,  by  reason  that  a  sttttutc,  9  &  10 
Will.  ;'.,  c.  30,  s.  10,  j)rohibits  the  creation 
of  any  sucli  right  in  the  New  Ff)re8t. 
It  may  occur  to  the  reader  that  the 
claimant's    predecessors    may    possibly 


have  had,  before  the  passing  of  the  statute 
last  referred  to,  a  right,  in  respect  of 
the  waste  lands  of  the  manor,  of  turning 
cattle  on  to  the  common  lands  of  the 
Crown  (in  accordance  with  what  was 
paid  by  Bavlev,  J.,  in  The  Earl  of  Sefton 
V.  Court  (1820),  5  B.  &  C.  917,  that  a 
lord  of  a  mHuor  may  have  a  right  of 
turning  out  cattle  on  a  common,  in 
respect  not  only  of  his  cultivated  lands 
but  also  of  his  waste  lands),  and  that 
the  user  subsequent  to  the  inclosure  was 
evidence  of  the  existence  of  such  a  right 
in  the  claimant's  predecessors,  and  that 
the  user  was  not,  therefore,  necessarily 
illegal  under  the  statute.  This  point, 
however,  did  not  arise,  as  the  claimant 
did  not  satisfy  the  commissioners  who 
found  the  facts  of  the  ca»-e  that  any 
right  did  exi.st  before  1810,  so  that  the 
possibilitij  of  a  legal  origin  for  the  right 
claimed  was  excluded. 

The  judgments  in  Codling  v.  Johnson 
and  The  Earl  of  Sefton  v.  Court  are  both 
authorities  that  the  mere  fact  of  the 
tenement  in  respect  of  which  a  claim 
by  prescription  at  common  law  is  set 
up.  being  shown  not  to  have  formerly 
exi.sted  in  the  s.ime  state,  is  not  conchmve 
against  the  claim.] 

(h)  Penwnrden  v.  Ching  (1829).  Moo. 
&  Mai.  400.  [In  Philipps  v.  HaUidaij, 
[1891]  A.  C.  228,  a  faculty  for  a  pew 
was  presumed  after  long  possession.] 

(("I  2  BIhcIc.  Com.  205.  citing  Potter 
V.  North  (1680),  1  Vcntris,  387.  [The 
expedient  "  is  ancillary  t<j  the  doctrine 
fif  prescription  at  common  law,  and 
applicable  in  cases  where  something 
prevents  the  operation  of  the  common 
law  prescription  from  time  immemorial, 
and  is  therefore  f)nly  applicible  when 
the  right  claimed  is  such  as,  if  im- 
memorial, miglit  have  been  the  subject 
of  prescription."  Per  Lord  Black'oum, 
in  Daltou  v.  Angus  (1881),  L.  R.  6  App. 
Cas.  at  p.  816.] 
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[presumed  is  that  the  state  of  affairs  is  otlierwiso  unoxiilainod.    M  xl-ni  lort 
"  When  the  Court  finds  an  open  and  uninterrupted  enjoyment  of        '^""'*- 
property  for  a  long  period  unexjjlained,   omnia  pirsifiniinfur  rifr 
esse  acta,  and  the  Court  will,  if  reasonably  possible,  fiiul  a  lawful 
origin  for  the  right  in  question"  (/.•).] 

The  introduction  of  this  doctrine  was  attended  with  consider- 
able opposition ;  and  it  was  contended  that  to  sustain  a  claim 
founded  upon  such  a  lost  grant,  the  jury  must  actually  believe  in 
its  existence,  or,  at  all  events,  they  must  find  it  as  a  fact,  though 
they  did  not  believe  it  (l). 

The  practical  distinction  was,  that  where  the  claim  was  by  pre- 
scription, the  length  of  enjoyment  constituted  a  title ;  where,  on 
the  other  hand,  the  right  was  claimed  by  *'  lost  grant,"  the  long 
enjoyment  afforded  but  a  presumption  of  title ;  and  whether  sucli 
presumption  was  conclusive  for  the  purpose  for  which  it  was 
adduced  was  a  point  open  to  a  certain  degree  of  doubt. 

Though  the -evidence  of  enjoyment,  which  has  been  already 
adverted  to,  was  in  theory  presumptive  evidence  only  of  prescrip- 
tion, yet  it  was  in  practice  and  effect  conclusive  (in) ;  and  it  is 
apprehended  that  if  a  jury  had  disregarded  the  recommendation 
of  a  judge  "  that  such  evidence  warranted  the  presumption  of  a 
grant,"  the  Court  would  have  directed  a  new  trial  toties  quoties  (//). 

But  although  this  principle  was  clearly  recognized  in  numerous 
decisions,  yet  doubts  and  difficulties  still  arose  from  the  vague 
and  imcertain  language  frequently  made  use  of  by  judges  in 
leaving  these  questions  to  the  jury — enjoyment  being  sometimes 
treated  as  affording  a  conclusive  presumption,  whilst  at  otliers 
such  user  was  only  considered  to  be  "cogent  evidence"  of  ]ire- 
scription  (o),  the  presumption  of  which  judges  were  in  the  habit 
of  recommending  juries  to  adopt. 

"  It  has  not  unfrequently  happened,"  says  a  modern  -sn-iter, 
"that  the  same  presumption  has  been  spoken  of  by  some  judges 
as  a  rule  of  law,  whilst  by  others  it  has  been  treated  merely  as 


(A:)  Att.-Gen.  v.  Simpson,  [1901]  2  Ch.  («)  See  per  Alderson,  B.,  in  Jmkin* 

671,  per  Farwell,  J.,  at  p.  698  ;  and  see  v.  Harvey  (1835),  1  C.  M.  &  R.  895  ;  40 

Ti/ne  Improvement  Comminsioncrs  v.  Imric  R.  R.  769. 

(1899),  81  L.  T.  174.     Cf.  Att.-Gen.  v.  (o)  Rex  v.  JolUffe  (1823),  2   B.   &  C. 

Autrobus,  [1905]  2  Ch.  188.  54  ;  26  R.  R.  264.     [Sec  Bcf.t  on  Prc- 

/A  o  1?         '  T.  4.V.-       Tjc  sumptions,  p.  103  ;  and  por  Bowcn,  J., 

(/)  2  Evans  Pothier,  136.  j^  ^^i^^^^  x'^Augm  (1881  ,  L.  R.  6  Apr.. 

{m)  See  per  P;uke,  B.,  in  Bright  v.  Cas.  at  p.  781 :  "  The  twenty  ywirs' rule 

Walker  (1834),  1  C.  M.  &  R.  at  p.  217 ;  ...  in  truth  wa3  nothing  but  a  cauou 

40  R.  R.  536  ;  Preface  VI.  of  evidence."] 
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fit  to  be  recommended  to  a  jury,  or  as  one  which  a  jury  might 
properly  make  "  {p). 

[In  tne  modern  case  of  Dalton  v.  Aiigit.s  {(j),  where  the  subject 
was  fully  considered,  all  the  judges  appear  to  have  been  of 
opinion  tliat  the  presumption  was  capable  of  being  rebutted  by 
some  means  or  otlier  (r)  ;  but  they  differed  upon  the  question, 
what  e^ddence  or  admission  Avas  sufficient  for  the  purpose. 

The  plaintiffs  had  proved  enjoyment  of  the  support  claimed 
for  their  factory  since  its  erection  twenty- seven  years  before  the 
accident  wliicli  gave  rise  to  the  action,  and  claimed  the  right 
under  the  doctrine  of  lost  grant ;  but  it  was  either  proved  or 
admitted  at  the  trial  that  no  grant  had  ever  in  fact  been  made. 
Notwithstanding  this  admission,  Lush,  J.,  at  the  trial  directed 
a  verdict  for  the  plaintiffs  ;  and,  on  the  motion  for  judgment,  he 
adhered  to  his  opinion,  "  that  the  mere  absence  of  assent,  or  even 
the  express  dissent  of  the  adjoining  owner,  would  not  prevent  the 
right  to  light  and  support  from  being  acquired  by  uninterrupted 
enjoyment,  and  that  nothing  short  of  an  agreement,  either  ex- 
press or  to  be  implied  from  payment  or  other  acknowledgment, 
that  the  adjoining  owner  shall  not  be  prejudiced  by  abstaining 
from  the  exercise  of  his  right,  would  suffice  to  rebut  the  jiresump- 
tion ;  in  other  words,  that  it  would  be  presumed,  after  the  lapse 
of  twenty  years,  that  the  easement  had  been  enjoyed  by  virtue  of 
some  grant  or  agreement,  unless  it  were  proved  that  it  had  been 
enjoyed  by  sufferance  "  (i) .  Cockburn,  C.  J.,  on  the  contrary, 
held  that,  when  it  w^as  proved  or  admitted  that  the  assent  of  the 
defendant's  predecessor  was  not  asked  for  or  obtained,  by  grant 
or  in  any  other  way,  to  any  support  being  derived  from  the  soil, 
the  presumption  was  at  an  end  {t).     He  was  also  of  opinion  that, 


( p)  1  Phillips  and  Arnold  on  Evidence, 
ed.  10,  p.  470. 

(q)  (1877  to  1881),  L  R.  3  Q.  B.  D. 
85  ;  4  Q.  B.  Div.  162  ;  6  App.  Cas.  740. 
This  case  is  now  a  leading-  authority 
upon  several  bmuches  of  the  law  of 
easements,  and  notably  upon  tlie  follow- 
ing points,  each  of  which  is  dealt  with 
in  its  place :  (1)  the  i)rcsumption  of 
lost  frrant  and  the  evidence  admissible 
to  rebut  it ;  (2)  the  position  of  negative 
casements  under  Lord  Teuterden's  Act 
(below,  p.  202,  note  (/))  ;  (3)  secrecy  or 
uncertainty  of  enjoyment  (pp.  231,  23G)  ; 
(4)  the  effect  of  an  enjoyment  which  it 
is  impossible   or  difficult  to    interrupt 


(p.  236) ;  (o)  the  characteristics  of  the 
easement  of  support  generally  (Part  III. 
Chap.  IV.)  ;  and  (6)  the  liability  of  au 
employer  for  the  acts  of  his  contractor 
(Part  VI.  Chap.  II.).  The  several  aspects 
of  the  case  ire  considered  in  the  several 
passages  where  these  subjects  respec- 
tively come  up  for  treatment. 

(»•)  See  especially  the  cases  collected 
by  Cockburn,  C.  J.,  L.  R.  3  Q.  B.  D. 
pp.  106,  H'.  ;  and  the  observations  of 
Brett,  L.  J.,  on  appeal,  4  Q.  B.  Div.  at 
p.  200. 

(•<)  L.  R.  3  Q.  B.  D.  at  p.  93. 

{t)  L.  R.  3  Q.  B.  D.  at  pp.  117,  120. 
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[the  enjoyment  of  the  support  claimed  not  being  capable  of  l)eing    Modem  lo«t 
interrupted,  no  grant  could  bo  implied  from  tlie  failure  to  inter-      •  '''^""' 
rupt  it  (ii).     Mellor,  J.,  agreed  on   both  points  with  (Jockburn,      -'■'■'■■•  ^■ 
C.  J.,  and  judgment  was  given  for  the  defendants. 

The  Court  of  Appeal  was  also  divided  upon  tlie  question  now 
under  consideration.  Brett,  L.  J.,  considered  that  the  question  of 
grant  or  no  grant  was  a  pure  question  of  fact  to  be  found  by  the 
jury,  and  that  to  exclude  evidence  tending  to  show  tliat  there 
never  was  a  grant  would  be  to  usurp  the  functions  of  the  le"-is- 
lature  (.r)  ;  quoting  the  observation  of  Lord  MansfieLl,  in  T/ic 
Ma !/()}'  of  Hid/  v.  Horner  (//),  that  "length  of  time,  used  merely 
by  way  of  evidence,  may  be  left  to  the  consideration  of  the  jury 
to  be  credited  or  not,  and  to  draw  their  inference  one  way  or  the 
other  according  to  circumstances."  Thosiger,  L.  J.,  while  holding 
that  the  presumption  of  lost  grant  might  be  negatived  by  showing 
"  a  legal  incompetence  as  regards  the  owner  of  the  servient  tene- 
ment to  grant  an  easement  (;:),  or  a  physical  incapacity  of  being 
obstructed  as  regards  the  easement  itself  {a),  or  an  imcertainty 
and  secrecy  of  enjoyment  putting  it  out  of  the  category  of  all 
known  easements"  [h),  was  of  opinion  that  the  presumption 
could  not  be  rebutted  by  mere  proof  that  no  grant  had  in  fact 
been  made  :  "  The  presumption  of  acquiescence,"  he  said,  "  and 
the  fiction  of  an  agreement  or  grant  deduced  therefrom,  in  a  case 
where  enjoyment  of  an  easement  has  been  for  a  sufficient  period 
uninterrupted,  is  in  the  nature  of  an  estoppel  by  conduct,  wliicli, 
while  it  is  not  conclusive  so  far  as  to  prevent  denial  or  explana- 
tion of  the  conduct,  presents  a  bar  to  any  simple  denial  of  tlie 
fact,  which  is  merely  the  legal  inference  drawn  from  tlie  con- 
duct "(c).  Cotton,  L.  J.,  agreed  with  Thesiger,  L.  J.  {d).  In  the 
result,  the  Court  directed  that  the  defendants  should  elect  within 
fourteen  days  whether  they  would  take  a  new  trial,  which  the 
Court  thought  them  entitled  to  upon  the  point  of  notice  (e),  and 


(m)  See  this   point  consiJered  below,  B.    &   Aid.    579  :    23   R.   K.  400  ;   uuJ 

p.  '23G.  above,  p.  191,  note  (g). 

(.r)  L.  R.  4  Q.  B.  Div.  at  p.  201.  Com-  («)  See  Wibb  v.  Bird  (1863),  13  C.  B. 

pare  the  expressions  of  opinion  by  the  N.   S.    811  ;   and   the  cases  considered 

same  learned  judge  in  JJukr  of  Xorfulk  below,  p.  236. 

w.  Arbuthiiot  {\iiiiQ),'L.'R.  5  C.  P.  i)iv.  (i)  gee   C/iasemotr  v.  liiehard*     1S.59), 

at   p.   393,   and  in   Earl  de  la    IVarr  v.  7  H.  L.  C.  349  ;  and  below,  p.  2vS.5. 

Miles    (1881),   L.    R.    17    Ch.   Div.    at  ,,  t *  j?    4  n    B.  Div.  r.  173. 

p.  590.  ^  '              •«  vt.  X.             1 

{ij)  (1774),  Cowp.  102.  W  ibid.  p.  186. 

[z)  See  Barker  v.  liichardson  (1821),  4  (<>)  See  below,  p.  231. 

13(2) 


JjaltoH  V. 
Atigits. 


196  ACQUISITION  OF  EASEMENTS. 

Molernlost    [tliat,  if  tliej  did  not  so  elect,  jiidgaioiit  should  be  entered  for  the 
.  plamtiir. 

The  defendants  did  not  elect  to  take  a  new  trial,  but  appealed 
to  the  House  of  Lords  (/"),  where  the  case  was  twice  argued  by 
counsel  for  the  appellants  and  for  the  respondents,  and  questions 
were  put  to  seven  judges  of  the  High  Court.  Of  the  judges, 
three  (ij)  based  their  opinions  upon  grounds  which  rendered  it 
unnecessary  for  them  to  consider  iu  what  manner  the  presump- 
tion of  lost  grant  might  be  rebutted;  three  (//)  in  effect  agreed 
with  Thesiger  and  Cotton,  L.  JJ.,  that  the  presumption  could  not 
be  rebutted  merely  by  sliowiiig  that  no  grant  had  iu  fact  been 
made ;  whil  i  tlie  seventh  (/;  was  of  op'nion  tliat  proof  by  the 
defendants  that  the  right  claimed  liad  not  been  granted  either 
by  deed  or  by  equitable  agreement  was  sufliiiont  to  rebut  the 
presumption. 

The  opposite  points  of  view  of  the  four  last-named  judges  on 
this  question  are  fully  expressed  in  the  opinions  of  Lindley  and 
Bowen,  JJ.,  respectively. 

"  The  theory  of  implied  grant,"  said  Lindley,  J.,  "  was  in- 
vented as  a  means  to  an  end.  It  ail'orded  a  technical  common 
law  reason  for  not  disturbing  a  long-continued  open  enjoyment. 
But  it  appears  to  me  contrary  to  the  reason  for  the  theory  itself 
to  allow  such  an  enjoyment  to  be  disturbed  simply  because  it  can 
be  proved  that  no  grant  was  ever  in  fact  made.  If  any  lawful 
origin  for  such  an  enjoyment  can  be  suggested,  the  presunq)tion 
in  favour  of  its  legality  ought  to  be  made  "  (/>•). 

Bowen,  J.,  on  the  other  hand,  treated  the  rule  as  to  presuming 
a  grant  or  agreement  from  twenty  years'  enjoyment  as  nothing 
more  than  a  canon  of  evidence,  timilar  to  the  presumption  of 
death  arising  from  seven  years'  absence  without  news  received, 
or  to  the  presumption  of  the  satisfaction  of  a  bond  after  twenty 
years,  and  similarly  liable  to  be  displaced  by  counter-evidence. 
"  It  seems  a  contradiction  in  terms  to  maintain  that  the  rebuttable 
presumption  of  the  existence  of  a  grant  would  not  at  any  time 
have  been  necessarily  counteracted  by  actual  j.roof  that  no  such 
grant  had  ever  been  made But  ...  it  would  not  now 


(/■)  L.  R.  6  App.  Cas.  740.  last-uamod    bowing    to  authority,    but 

(</)    Pollock,      B.,     and     Field     and  questioning  the  principle  of  the  decided 

Mani.sty,   JJ.  ;    .see    the    efle(;t   of  their  cases. 

opinions  given  below,  Part  III.  Chap.  IV.  (<)  Bowen,  J. 

(/()  Lindley,  Lopes,  and  Fry,  JJ.,  the  [k)  At  p.  7G.5. 
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[bo  sufnclcnt  to  disprove  a  legal  origin,  unless  tlio  possil.ilify  of  mi    M.«i. 
equitable  origin  were  negatived  as  well  "  (/).  .   _•■'' 

Lindley  and  Lopes,  JJ.,  agreed  with  Bowen,  J.,  lliat  the  ques-      ^'"'' 
tion  of  notice  should  have  been  submitted  to  tlie  jury;  hut,  flio 
defendant  having  rejected  a  new  trial,  this  was  now  immaterial 
to  the  particular  case  [m). 

The  House  {n),  after  hearing  tlie  judges,  unanimously  affirmed 
the  decision  of  the  Court  of  Appeal,  Lord  Penzance  alone  ques- 
tioning tlio  principle,  but  following  the  previous  decisions. 
Lord  Blackburn  appears  to  ha\o  proceeded  on  tlie  grounds  whidi 
influenced  Pollock,  P>.,  and  Field  and  ^fanistj^  JJ.,  looking  upon 
the  I'ight  claimed  as  springing  directly  from  the  long  enjoyment, 
without  the  interposition  of  a  grant  inferred  or  imputed  ;  and  lie 
did  not  therefore  consider  the  question  here  discusised.  L  rd 
Selborne,  while  expressing  an  opinion  that  the  right  claimed  was 
conferred  by  the  Prescription  Act  (o),  thought  that  the  sauio 
result  could  be  reached  by  the  doctrine  of  prpsuraed  grant,  and 
expresi^ed  his  concurreme  with  tlie  majorifv  of  the  Couit  of 
Appeal  (/>).     Lord  Watson  in  effect  agreed  with  Lord  .Selborne. 

The  effect  of  the  decision  is  effectually  to  establish  the  rule 
that  an  ea::emeiit  of  support  for  new  buildings  may  be  acquired 
by  twenty  3  ear.-.'  open  and  uninterrupted  user ;  and  although  the 
Lords  do  not  expressly  discuss  the  general  question  as  lo  what 
evidence  is  admi-^i-ible  to  rebut  the  presumption  of  lost  grant, 
the  effect  of  their  judgment  is  to  affirm  the  opinion  of  Tlipsiger 
and  Cotton,  L.  JJ.  It  follows  that  the  presumption  cannot  be 
displaced  by  merely  showing  that  no  grant  was  in  fact  made ; 
the  long  enjoyment  either  estops  tlie  servient  ouucr  from  relying 
on  such  evidence  or  overrides  it  when  given  (7),  and  tlie  Court 
will  make  any  possible  presumption  necessary  to  give  that  long 
enjoyment  a  legal  origin  (/•).  P)ut  it  ap^'cars  to  be  still  law  that 
an  incapacity  to  grant  the  easement,  extending  over  the  whole 
time  in  the  course  of  which  the  right  (if  granted  at  all)  mu.et  liave 
been  granted,  will  rebut  the  pr>  sumption  in  question  and  negative 

(/)  See  pp.  779  to  78  i  of  the  report.  Grcgury  (189f').  L.  R.  '25  Q.  B.  J  >.  .  ■.  . 

(/«)  Ou  this  point,  see  below,  p.  T.n.  ]'hiitpp-<  v.  lInlliddiK  [IS'Jl]  A.  C.  Tl». 

(«)  L(,r.i    Selborne,     C,    and    Lords  Y)}''l.  Td.nry  v.  ^Ma  ;lS9li).  L.   K.  45 

Peiizaiice,  Bla(;kb\irii,  and  V\'at.>oii.  ^''-  ■''•  '  "•  ^  „.  ri../in  .1  r>i 

(0)  See  below,  p.  20i,  note  (/).  ^.^  ,^^  .   y,.^,^.^    Stmrhome    V.hau    Council  v. 

(;»)  L   E,.  G  Ai>p.  Cas.  at  p.  800.  ]r,iloii(ihh,,  JSros.,  Ltd.,  [1902]  '1  K.  H. 

[q)  Cf.  Goodman  v.  J/ayor  of  tiaUaHh  ;i;J2  ;  iuncfon  w  M'Gn>r,r,"-.  r!'<ni    1  |r. 

(1882),   L.  K.    7   A,  C.    633  ;    Ba^s  v.  11.  98. 
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ilodem  lost    [^the  claim  so  far  as  it  rests  ou  the  fiction  of  a  lost  grant  (s) .     And 

— '- —  it  is  clear  that  the  claim  may  be  resisted  on  any  ground  which 

Anl'tJ.'     "^'ould  p^e^'ent  the  right  from  being  acquired  by  prescription  from 
time  immemorial  (/").] 

Objections  to        This  mode  of  carrying  out  tlie  policy  of  the  law,  by  the  inter- 
oflost^ant.    vent  ion  of  a  jury,  has  been  strongly  objected  to.     A  distinguished 
AATiter  has  observed  : — 

"  The  practice  of  requiring  juries  in  any  case  to  be  mere 
passive  instruments  in  finding  facts  upon  their  oaths,  in  the 
existence  of  which  the  Court  itself  did  not  believe,  although  now 
established,  is  of  singular  origin.  The  effect  is  indirectly  to 
establish  an  artificial  presumption,  which,  for  want  either  of 
inclination  or  authority,  could  not  be  established  and  applied 
directly.  It  seems  very  difficult  to  say  why  such  presumptions 
should  not  at  once  have  been  established  as  mere  presumptions 
of  law  to  be  applied  to  the  facts  by  the  Courts,  without  the  aid  of  a 
jury.  That  course  would  certainly  have  been  more  simple ;  and 
any  objection  as  to  the  want  of  authority  would  apply  ydth.  equal, 
if  not  superior,  force  to  the  establishing  such  presumptions 
indirectly  through  the  medium  of  a  jury  "  (»). 

"  Notwithstanding  the  admission  of  the  presumptions,"  says  the 
same  learned  author,  *'  which  appear  now  to  be  established  and 
necessary  rules  of  law,  this  branch  of  jurisprudence  cannot  but  be 
considered  as  imperfect  and  inartificial,  more  especially  if  it  be 
contrasted  with  the  laboured  distinctions  of  the  Roman  law  upon 
the  same  subject.  The  presumption  being  one  of  law,  arising  out 
of  the  fact  of  continued  and  adverse  possession  unrebutted,  ought, 
as  a  rule  of  law,  to  be  applied  whenever  the  facts  to  which  it  is 
applicable  arise ;  and  yet,  unless  the  jury  strain  their  consciences 
so  far  as  to  find  a  grant,  in  the  actual  existence  of  which  the  Court 
itself  may  not  believe,  the  rule  of  law  is  inapplicable ;  in  other 
words,  the  rule  is  useless  unless  tlio  jury,  upon  tlie  recommenda- 
tion of  the  Court,  find  a  fact  which,  in  all  liuman  possibility,  never 


(»)  See  the  opinion  of  Thesiger.  L.  J.,  upon  a  claim  nnder  the  Act,  see  Lenialtrc 

above,  at  p.    195,   and  the  cases  there  v.   iJavis  (1881),  L.    R.    19  Ch.    D.  at 

quoted:   Tt/ne  Improvement  Commissioners  p.  291. 

V. /»!>■(>  (1899),  81  L.  T.  124;  Neaverson  -..  j,  t>  r    ^        r         /i«m\    or, 

„     T},„i.,.,,.  I     n       I    Ti    I  ■  ,    n        -1  (0  See  <'.9.,i?oi«-<s  V.  J«W(f«  (1903),  89 

V.    reterborouglt.    Rural   Jjistrtct    Council,  r      rr     no..         c      a.,    ^  ^  .    .'i 

nonoi    1    nv.     s.--' .   „    1     r     77';     ,  Li.    I .   iJSl  \    CI.  Att.-Cren.  V.  Antrobus, 

119021    1   On.   50 (  ;  and  cf.    Jt  hcaton  v.  riQrt<;n  o  m     luc 

Maple  #  Co.,  [1893]  3  Ch.  48.     As  to  the  ^-^^^^^  ^  ^''-  ^^"• 

effect  of  incapacity  to  grant  an  easement  [u]  2  Stark,  on  Evid.  2nd  ed.  675. 
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existed,  and  A\liieh  is  perfectly  unconnected  Avitli  tlic  ro:d  merits  of  Objection*  to 
the  case ;  surely,  so  heavy  a  tax  upon  the  consciences  anrl  pood  *  K,l't"^tDi°' 

sense  of  juries,  which  they  are  called  on  to  incur  for  the  sake  of 

administering  substantial    justice,  ought  to  bo  removed    by  the 
assistance  of  the  legislature  "  (.r). 

The  stat.  2  &  3  Will.  4,  c.  71  (commonly  called  the  rro3criptif)ii  Tho  TrMcrip. 
Act),   "was  intended,"   said    Baron  Parke,   "to  accomplish  tliis  ^""*  ■^''** 
object  by  shortening   in   effect  the   period  of   prescription,  and 
making  that  possession  a  bar  or  title  of  itself,  which  was  so  before 
only  b}"-  the  intervention  of  a  jury  "  (//). 

This  Act,  however,  contains  enactments  much  more  extensive 
than  would  be  necessary  for  the  attainment  of  this  object  merely ; 
and  it  certainly  is  to  be  lamented  that  its  provisions  were  not  more 
carefully  framed,  and  that  a  more  comprehensive  view  was  not 
taken  of  the  whole  of  this  most  important  branch  of  our  law.  It 
deserves  to  share,  in  common  with  too  many  of  our  statutes,  in  the 
reproach  that  it  is  couched  in  terms  so  obscure,  and  that  many  of 
the  clauses  are  so  carelessly  drawn,  that  it  is  extremely  dilTicult  to 
understand  what  was  the  intention  of  the  legislature. 

It  is  of  the  utmost  importance  to  ascertain  wliat  the  law  really  Thestntnto 
was  upon  the  subject  of  titles  by  prescription  at  the  time  of  passing  ^"j^l^hl!"*"' 
the  statute,  as  the  statute,  although  it  has  given  some  increased  Common  Law. 
facilities  to  a  party  claiming  an  easement,  has  not  superseded  tlie 
common  law,  but  allowed  him  an  election  to  proceed  either  under 
the  statute  or  according  to  the  common  law,  or  both  (c). 

Nor  is  the  title  by  lost  grant  put  an  end  to  by  the  statute  any 
more  than  that  the  title  by  prescription  is  abrogated  by  it  {a)  ; 
indeed,  as  far  as  the  preamble  may  be  permitted  to  afford  an  indica- 


(x)  Ibid.    669;    [and  see  Dauson    v.  Ai/nslcijv.  Glover  (1875),  L.  R.  10  Ch. 

jraroffffxn,  [1903]  1  Ir.  E.  92,  at  p.  98.]  2S3.)     But  this  statement  mui^t  be  taken 

(«)  JJrn/ht  V.  Walker  (183i),  1  Cr.  M.  subject    to    the    opinion   e.xpres.^ed    by 

&  Kos.  at  p.  218  ;  40  R.  R.  530 ;  Pre-  Farsvell,  L.  J.,  in  7/y//-'/«  v.    /  on  d,n 

face  VI. ;  [and  per  Cockburn,  C.  J.,  in  Jlerf/h,  [1908]  1  Ch.  167, 17U,that  .n«ca,se 

A>ic/us  V.  Ucaton  (1877),  L.  R.  3  Q.  B.  D.  iu  which  either  of  the  statutory  defences 

at  "p.    105;    and    Lord    Macnaghten  in  (viz.,  enjoyment  under  a  written  aj^ree- 

Gardner  v.   Jlorh/son's  Kingston  Breucri/  ment,  or  interruption  for  more  tbun  a 

Co.,  [1903]  A.  C.  at  p.  236.]  year)  is  available  to  the  aUeged  «.-rvient 

(-)["  The  statute  only  applies  where  owner,    the    alleged    dominant   owner 

you  want  to  stand  upon  thirty  years'  cannot  evade  the  statutory  provi.sioii.s  oy 

user;  but  here,  where  the  title  is  one  setting  up  a  claim  outside  tUe  Act. j 

of  2u0  or  300  years,  that  statute  is  not  («)    [LeeoxJlM     v      Lo>M     (18/0  . 

needed,  and  the  title  can  be  rested  on  L.    R.    5   C.   T.    657.    /20;    ind   ^o^^ 

the  original  right   before    the    passing  Blackburn's  ob.^ervations   m   Uaton   %. 

of    the   statute."       {Warrick  v.   Queen's  Angus  (1881),    L.  R.    6   App.    Ou«.  at 

College,  Oxford  (1871),  L.  R.  6  Ch.  728  ;  p.  814  ;  and  see  last  note.J 
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The  statute    tion  of  the  objects  of  the  statute,  it  would  seem  that  the  principal 
superseded    motive  for  passing  the  statute  was  in  order  to  obviate  the  diflfi- 
the  Common   cultv  Avhich  nrose  from  showing  the  actual  coramoncement  of  an 
'■ enjoyment  within  the  time  of  legal  memory. 


Preamble. 


ClHJms  to 
right  of  com- 
mon and  other 
profits  a 
prendre  not 
to  be  defeated 
after  thirty 
years'  enjoy- 
ment by  f^how- 
ing  [only]  the 
commence- 
ment : 


The  statute  {'2  &  3  Will.  4,  c.  71)  is  as  follows:—"^//  Art  for 
uliorteniiKj  the  Time  of  Prescription  in  certain  Cases. — Whereas  the 
expression  '  Time  immemorial,  or  time  wliereof  the  memory  of  man 
runneth  not  to  the  contrary,'  is  now  by  the  law  of  England  in 
many  cases  considered  to  include  and  denote  the  whole  period  of 
time  from  the  reign  of  King  Richard  tlie  First,  whereby  the  title 
to  matters  that  have  been  long  enjoyed  is  sometimes  defeated  by 
showing  the  commencement  of  such  enjoyment,  which  is  in  many 
cases  productive  of  inconvenience  and  injustice  ;  for  remedy  thereof 
be  it  enacted.  That  no  claim  which  may  be  lawfully  made  at  the 
common  law,  by  custom,  prescription,  or  grant  {h),  to  any  riglit  of 
common  or  other  profit  or  benefit  (c)  to  be  taken  and  enjoyed  from 
or  upon  any  land  of  our  sovereign  lord  the  King,  his  lieirs  or 
successors,  or  any  land  being  parcel  of  the  Duchy  of  Lancaster,  or 
of  the  Duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay  person  {</), 
or  body  corporate  (except  such  matters  and  things  as  are  lierein 
specially  provided  for,  and  except  tithes,  rent,  and  services)  shall, 
where  such  right,  profit,  or  benefit  shall  have  been  actually  taken 
and  enjoyed  by  any  person  claiming    right  thereto  {e)   without 


(i)  [The  judgment  in  CarJyon  v. 
Loverixfj  {\»h't),  1  H.  &  N.  784,"  shows 
that  the  extent  of  the  right  claimed  by 
user  is  not  material,  if  the  right  could 
have  been  legally  granted  ;  and  see 
Dauson  v.  M-Groagan,  [1903J  1  Ir.  R. 
92.  But  a  claim  for  a  common  without 
stint  cannot  be  made  at  the  common  law, 
and  cannot  therefore  be  supported  under 
this  Act  by  evidence  of  user  (Morley  v. 
Clifford  (188-2),  L.  R.  20  Ch.  D.  753  ;  cf. 
Earl  dc  la  Ifarr  v.  Jliles  (1881),  L.  R. 
17  Ch.  Div.  53.5) ;  and  see  as  to  claims 
by  custom  or  otherwise,  to  rights  in 
gross,  post,  p.  207,  note  (//).'] 

(c)  [(iu;ere,  whether  this  extends  to 
an  assignable  right  to  liawk,  hunt,  fish, 
and  fowl  ;  see  ll'ickhant  v.  Hanker 
(1840),  7  M.  &  W.  03  ;  56  R.  R.  623. 
It  seems  to  nncludc  a  fishing  weir:  sec 
Jtolle  V.  Whytc  (1^68),  L.  R.  3  Q.  B. 
286;  and  Leconjield  v.  Zonxdale  (1870), 
L.  R.  5  C.  P.  657. 

The    Act     only    affects    rights,    not 


duties:  see  Williams,  J.,  in  Peter  v. 
Daniel  (1848),  5  C.  B.  at  p.  573.] 

(d)  [The  first  section  applies  only  to 
cases  wh(>re  one  man  claims  bj'  custom. 
pres(;ription,  or  grant,  some  profit  or 
benefit  to  be  taken  or  enjoyed  from  or 
upon  the  laud  of  another,  and  hiis  no 
application  to  a  right  claimed  by  a 
copyholder  on  his  own  tenement  ac- 
cording to  the  custom  of  the  manor 
{Ilanmcrv.  Chaiicv  (18ti5),  11  Jur.  N.  S. 
397;  34  L.  J.  Ch.  413).] 

(i)  \_I.e.,  claimiug  right  thereto  as  an 
easi'iiieiit  and  as  of  right:  »cc  JIarbidtjv 
V.  Wanrick  (1819),  3'  Exch.  552;  77 
R.  R.  725  ;  Uarcd  v.  Marti/n  (1865),  19 
C.  B.  N.  S.  732  ;  Cfn/mbcr  C'ullirn/  Co.  v. 
Jlopuood  (1886),  L.  R.  32  Ch.  Div.  649  ; 
Gardner  v.  Jiodffsoii's  Kin</sto)i  Brewery 
Co.,  [Iij03]  A.  "C.  229.  Provided  the 
enjoyment  be  as  of  right,  it  is  im- 
material whether  it  is  liad  uuder  the 
proper  claim  of  right :  Earl  de  la  Ifarr 
V.  Miles  (1881),  L.  R.  17  Ch.  Div.  535  ; 
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C'fil 


interruption  (./■)  for  Iho  full  ].oriod  of  tliirty  yoar?,  bo  clt-foatcl  or  '2&T.^^'m  «. 

destroyed  by  showing-  only  tbat  such  right,  profit,  or  benefit,  was 

first  taken  or  enjoyed  at  any  time  prior  to  sucli  period  of  thirty 

years,  but  nevertheless  sucb  claim  may  bo  defeated  in  anv  other 

way  by  which  the  same  is  now  liable  to  be  defeated ;  and  wlien  nfwr  .iitr 

such  right,  profit,  or  benefit,  shall  have  been  so  taken  and  enjoyed  •'■"''•■ 

as  aforesaid  for  the  full  period  of  sixty  years,  the  right  thereto  "'iri'.- 

shall  bo  deemed  absolute  and  indefeasible  (y),  unless  it  shall  appear  "JX'l"'}^*-,,"  \- 

that  the  same  was  taken  and  enjoyed  by  some  consent  or  agree-  ■ 

ment(A)  expressly  made  or  given  for  that  pui-pose  by  deed  or  .....  ,... 

writing  (t) . 


and  see  Daivson  v.  McGroggan,  [1903]  1 
Ir.  R.  92,  where  a  lost  grant  was  pre- 
sumed, the  enjoyment  having  been  had 
under  rights  erroneously  believed  tu 
exist  under  a  lease. 

But  the  right  acquired  under  the  Act 
can  only  be  co-extensive  with  the  actual 
user:  Hammerton  v.  Honey  (1876),  24 
W.  R.  603  ;  and  per  Brett  and  Cotton, 
L.  JJ.,  L.  R.  17  Ch.  Div.  at  pp.  594, 
59S.] 

(/)  [See  the  notes  to  sect.  4,  below, 
p.  205.] 

[g)  [As  to  this  expression,  see  p.  203, 
note  (o).] 

[h)  [The  agreement  need  not  neces- 
sarily be  signed  by  the  servient  owner  : 
see  Bcioley  v.  AtlcDiaon  (1879),  L.  R. 
13  Ch.  Div.  283  ;  aud  signature  by  a 
tenant  has  been  held  sufficient  {Hi/uiait 
V.  Van  dm  lin-gh,  [1907]  2  Ch.  516  ;  on 
appeal,  [1908]  1  Ch.  1G7).  As  to  what 
amounts  to  aa  agreement,  see  below, 
p.  205,  note  (;).]  As  to  what  is  con- 
structive notice  of  the  agreement  to  a 
purchaser  of  the  servient  property,  see 
Allen  V.  Sec/chain  (1879),  L.  R.  11  Ch. 
Div.  790.] 

{■>■)  [The  provisions  of  the  first  sec- 
tion as  to  profits  a  prendre  difi'er  only 
from  those  of  the  second  as  to  ease- 
ments, in  respect  of  the  length  of  the 
periods  of  user  required,  and  the  prin- 
ciples of  the  decisions  on  one  section 
are  in  ahnost  every  case  applicable  to 
the  other. 

These  sections  make  no  change  in  the 
common  law,  1st,  as  to  the  nature  or 
extent  of  the  rights  which  can  be 
claimed  as  profits  a  prendre,  or  as  ease- 
ments ;  or,  2ndly,  as  to  the  requisite 
qualities  of  the  user  by  which  they  can 
be  acquired,  viz.,  that  it  must  be  "nee 
vi  nee  clam  nee  precario  "  (with  a  single 
exception  noticed  below)  ;   or,  3rdly,  as 


to  the  admissibility  of  facts  showing 
that  the  enjoyment  could  not  pQ.*silily 
have  been  as  of  right,  as  ex.  gr.  wht-ro 
it  is  shown  that  the  right,  if  any,  must 
have  originated  at  a  certain  time,  when 
and  since  which  the  new  ai-quisition  of 
such  right  was  prohibited  by  law,  citht-r 
in  respect  of  the  lands  over  which,  or 
the  persons  by  whom  the  right  is 
claimed  ;  or,  4thly,  171  no  far  as  the  shurUr 
periods  mentioned  in  both  sections  are  eoti- 
eerii'-d,  in  the  admissibility  of  any  evi- 
dence wliatever,  except  mere  proof  of 
the  time  of  the  origin  of  the  enjoyment, 
by  which  a  claim  at  the  common  Ihw 
might  have  been  defeated,  as,  for  in- 
stance, a  licence  written  or  parol  extend- 
ing over  the  whole  period,  or  the  absence 
and  ignorance  of  the  persons  interested 
in  opposing  the  claim,  and  their  agents, 
during  the  whole  period.  But  in  tlio 
case  of  the  enjoyment  for  the  longer 
periods,  all  such  evidence  as  that  in- 
cluded in  the  4th  head  would  bo  ex- 
cluded and  the  claim,  if  not  open  to  tho 
objections  arising  under  the  1st,  2n  I,  or 
3rd  heads,  would  be  indefeasible  e.tcopt 
by  proof  that  the  enjoyment  was  held 
imder  a  written  consent  or  agreement 
made  or  given  for  the  purpose. 

The  exception  above  mentioned  as  to 
the  qualities  of  the  user,  introduced  by 
the  statute,  is  that  of  the  case  in  which 
a  right  (^an  be  acquired  under  the  Act 
by  a  precarious  user.  That  is  the  cn-io 
of  an  enjoyment  for  either  of  the  longer 
periods  under  a  parol  licence  extended 
over  the  whole  period  ami  net  renewe<i 
during  it.  In  this  one,  aud  almost  im- 
possible instance,  a  right  may  be  ac- 
quired under  the  Act  by  an  enjoyment 
which  would  at  the  connnon  law  have 
been  bad  as  precarious ;  this  in  fully 
explained  in  the  judgTiient  in  Txtkle  v. 
Brown  (1836),  4  A.  k  E.  369,  and  re- 
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2  &  3  Will.  4, 
c.  71. 

In  claims  of 
right  of  way 
or  other  ease- 
ment the 
periods  to  be 
twenty  years 
and  forty 
vears. 


"  Sect.  2.  And  be  it  further  enacted,  That  no  claim  which  may 
be  lawfully  made  at  the  common  law,  by  custom,  prescription, 
or  grant  (/»•),  to  any  way  or  other  easement  (/),  or  to  any  water- 


suits  from  the  pro^^8ioDS  of  sects.  1 
and  2,  that  an  enjoyment  for  the  longer 
period.-!  shall  only  be  defeated  by  proof 
of  a  written  licence  or  agreement, 
which  involves  the  consequence  that  an 
enjo3-ment  may,  in  this  ins:auce,  be  as 
of  right,  though  permissive,  unless  the 
claimant,  by  askirg  for  pnrmis.sion  diu'wg 
the  period,  admits  that  he  then  has  no 
light,  and  ^o  breaks  the  continuity  of 
the  enjoyment  for  the  whole  period 
{Gardner  v.  lIof1gso»''s  Kingnton  Breueri/ 
Co.,  Ltd.,  [1903]  A.  C.  '.^g,  affirming 
[1901]  2  Ch.  198). 

The  practical  result  is,  that  in  the 
case  of  the  (•hf)rter  porioils,  any  point 
whateverwhioh  might  have  been  taken  at 
the  common  law  against  a  claim  by  pre- 
scription or  grant,  may  be  taken  against 
a  claim  under  sect.  1  or  2  of  the  Act, 
except  one,  i.e.,  that  the  right  originated 
within  the  time  of  legal  memory  ;  and, 
in  case  of  the  longer  periods,  any 
objection  arising  from  the  nature  or 
extent  of  the  rights  claimed,  from 
defects  in  the  quality  of  the  iisir  'except 
the  one  already  pointed  out),  or  from 
facts  showing  that  the  right  claimed, 
though  not  objectionaMe  on  either  of 
those  grounds,  is  bad  iu  consequence 
of  some  prohibition  applicable  to  the 
particular  case,  may  still  be  taken. 

Moreover,  the  decisions  subsequently 
referred  to  show  that,  in  order  to  make 
out  a  case  under  the  statute,  under  either 
the  first  or  second  section,  and  both  as 
to  the  longer  and  shorter  periods,  the 
claiinant  is  exposed  to  certain  difficulties 
which  did  not  exist  at  common  law. 

They  are  as  follows  :  — 

1.  The  user  must  be  proved  for  the 
period  computed  next  before  the  commcnce- 
mctit  of  the  unit  or  action  in  which  the 
tliini  is  contested.     (Sect.  4.) 

2.  There  must  be  nothing  in  the  facts 
inconsihtcnt  with  the  continuous  enjoy- 
ment of  the  profit  a  prendre  or  casement 
an  Kuch  during  the  whole  period;  e.g., 
unity  of  actual  possession  at  any  time 
during  the  period  would  be  fatal  to  any 
claim  under  the  Act,  liowever  small  the 
interest  of  the  person  excrcixing  the 
alleged  right  may  have  been  iu  the  land 
upon  which  it  was  exercised.  At  the 
common  law,  unity  of  pos.«ession  was 
only  fatal  to  a  claim  by  prescription 
where  the  possessii-n  proved  was  of  an 
estate  equal  in  duration  to  the  right 
claimed,  whereas  under  the  Prescription 


Act,  any  unity  of  actual  possession, 
though  the  alleged  dominant  and  ser- 
vient tenements  are  held  under  different 
landlnrds,  is  fatal  to  the  proof  of  a  case 
under  that  Act.  (See  the  note  at  p.  186.) 
3.  The  right  acquired  is  measured  by 
the  user,  and  can  be  ouly  co-extensive 
with  it  ;  for  example,  iri  a  claim  of 
common  by  immemorial  prescription, 
at  the  common  law,  the  fact  that  a 
house  obstructing  the  exercise  of  the 
right  on  its  site  had  stood  on  the 
common  for  two  or  three  years  before 
the  suit,  would  not  have  prevented  the 
proof  of  the  right  to  the  iise  of  the 
entile  common,  including  the  site  of 
the  house  ;  but  under  Lord  Tenterden's 
Act  the  right  acquired  would  only  be 
co-extensive  with  the  user,  and  the  site 
of  the  house  would  be  excluded.  See 
Dnrics  V.  IViUiams  (ISol).  16  Q.  B.  546  ; 
83  R.  R.  592,  and  the  dictum  of  Cress- 
well,  J.,  in  Moore  v.  Webb  (1857),  1 
C.  B.,  N.  S.  G7G,  as  to  the  application 
of  this  to  easements.  And  see  per  Lord 
Robertson  in  Pirie  v.  Kintorc  [Earl), 
[IbOGJ  A.  C.  478,  at  p.  4Si.] 

(Z-)  See  p.  200,  note  ib). 

(/)  [This  section  docs  not  apply  to 
the  easement  of  light,  which  is  sepa- 
rately dealt  with  liy  sect.  3  ;  Perry  v. 
Eantes,  [1^91]  1  Ch.  658;  Whcaton  v. 
Muple  4-  Co.,  [1893]  3  Ch.  48.  But  it  is 
not  confined  (as  suggested  by  Erie,  C.  J., 
in  Webb  V.  Jiird  (1861),  10  C.  B.,  N.  S. 
268  ;  13  C.  B.,  N.  S.  3ll)  to  risfhts  of 
wav  and  water  :  Da/ton  v.  Aiujk.s  (1881), 
L.'R.  6  II.  L.  at  p.  793,  per  Lord 
Selborne  ;  Bass  v.  Greqnry  (1890),  L.  R. 
25  Q.  B.  D.  481  ;  'Simpiou  v.  God- 
miinchestcr  Corporation,  L.  R.  (1897), 
H.  L.  699.  In  IkiUon  v.  Angus,  it 
appears  to  have  been  the  general  view 
that  the  section  applied  only  to  affir- 
mative easements  ;  btit  the  question  was 
raised  whether  the  right  of  support  to 
buildings  was  affirmative  or  negative. 
(See  Lemaitre  v.  Dacis  (1881),  L.  R.  19 
Ch.  D.  681,  and  below,  Part  III. 
Chap.  IV.) 

It  would  seem  that  a  pew  is  not 
within  this  section,  as  the  owner  of  the 
freehold  has  no  power  to  grant  the  use 
of  a  pew.  See  Best  on  Presumptions, 
]).  100  ;  Crisp  v.  Martin  (1876),  L.  R.  2 
Pr.  D.  15;  J'hilipps  v.  Halliday,  [1891] 
A.  C.  228;  Htileman-Gibbard  v.  Willdn- 
son,  [1897]  1  Q.  B.  749.] 


BY  PRESCRIPTION. 


203 


course  or  tlio  use  of  aii}^  water  (///),  to  Lc  cnjoyiMl  m-  denvotl  upon,  -  *  ^  Win.  i. 
over,  or  from  auj  laud  or  water  of  our  said  loril  tho  King,  hi.- 
heirs  or  successors,  or  being-  parcel  of  tlw  iJuchy  of  Lancastt-r 
or  of  the  Duchy  of  Cornwall,  or  being  the  ]iropcrty  of  any  oecle- 
siastical  or  lay  person,  or  body  corporate,  wlicn  sudi  way  or  other 
matter  as  herein  last  before  mentioned  shall  luive  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  inter- 
ruption {n)  for  the  full  period  of  twenty  years,  shall  be  defeated 
or  destroyed  by  showing  only  that  such  way  or  other  matter  was 
first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  bo  defeated  ;  and  where  such 
way  or  other  matter,  as  herein  last  before  mentioned,  shall  have 
been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for  that  purpose  by  deed  or 
writing  (o). 


{m)  [Claim  of  right  to  adulterate  the 
water  of  a  natural  stream  is  a  claim  of 
a  "watercourse"  within  this  section. 
TFriff/it  V.  JFilliams  (1S36),  1  M.  &  W. 
77  ;  46  R.  R.  265  ;  Cavlyon  v.  Loveriinj 
(1857),  1  H.  &  N.  7S4,  797.  A  claim  to 
waste  water  escaping  from  a  lock  is  not 
a  claim  of  a  watercourse  {Stfiffhrdshire 
nnd  Jl'orrcttcrsJi ire  CuKdl  v.  IJinnhi/jhaiii. 
Canal  (1866),  L.  R.  1  H.  L.  254)  ;  nor  is 
water  percolating  through  the  banks  of 
a  river.  Roberts  v.  Fellowcs  (1906),  94 
L.  T.  279.  A  claim  of  right  to  go  upon 
another  man's  close,  and  take  water  out 
of  a  spring  there,  is  an  easement.] 

(»)  [.See  p.  200,  note  ('■),  aud  the  notes 
to  sect.  4.] 

(o)  [See,  as  to  this  consent,  p.  201, 
note  (A),  and,  upon  the  whole  section, 
p.  201,  note  (i). 

The  riglit  only  becomes  absolute  aud 
indefeasible  if  it  has  been  enjoyed  as  of 
right;  and  therefore  enjoyment,  even 
for  the  period  of  forty  years,  by  a  tenant, 
of  an  easement,  such  as  a  right  of  way, 
over  land  in  the  occupation  of  another 
tenant  holding  under  the  same  Inndlord, 
cannot  confer  an  easement  under  this 
section.  Kilgour  v.  Gaddes,  [1904]  1 
K.  B.  457,  overruling  the  dictum  of 
Chitty,  J.,  in  Harris  v.  l)e  rtnna 
(1885—6),  33  Ch.  D.  238;  and  see 
Damper  \.  Bas.sett,  [1901]  2  Ch.  350. 

In  mm»a  v.  I'uUock,  [1900]  2  Ir.  R. 
664,  the  question  as  to  whether  an 
easement   could  be  acquired  under  the 


Prescription  Act  by  less  than  forty 
years'  enjoyment  by  one  tenant,  against 
property  iu  the  occupation  of  another 
tenant  of  the  same  landlord,  ro<;eivwl 
consideration  ;  FitzGibbon.  L.  J.,  cx- 
jiressed  his  opinion  that  less  than  forty 
years'  enjoyment  by  a  tcnnor  against  a 
termor  could  not,  under  sect.  2  of  tlio 
Act,  confer  an  easement  or  raise  any 
presumption  of  a  lost  grant,  but  it 
jippears  to  have  been  the  opinion  of  the 
learned  Lord  Justice  that  an  casement 
could  be  acquired  absolutely  and  in- 
defeasibly  by  forty  years'  enjoyment  ; 
Walker,  L.  J.,  was  of  opinion  "  that  a 
lost  grant  of  a  right  to  water,  or  a  riglit 
of  way,  may  still  be  presumed  from 
enjoyment  of  twenty  years  between  two 
t<-n;ints,  whether  holding  under  the  samo 
landlord  or  not"  ;  aid  Holmes,  L.  J., 
held  tho  same  op'.nion.  The  case  wu.", 
howe-, er,  decided  on  the  facts  (see  per 
i'itzGibbon,  L.  J.,  at  p.  673),  and  the 
question  ia  decided,  at  any  rate  so  far  as 
the  English  Courts  are  coucenied,  by 
Kilgoar  v.  Uaddc.i  (ubi  sup  ) 

In  circumstances   similar  to  those  in 
Kilgour  v.   Gaddes  (ubi  snp.),  a  j)rofit  l\ 
prendre  could  not.  for  the  same  rcav.ii-* 
as  were  the  grounds  of  the  de<'ision  in 
that  case,  be  acquired  under  sect.  1  of 
the  Act ;    secus   in  the  oa.xo  "f  liirht, 
under  .sect.   3.     I'car  v.  M 
2  Ch.  406  ;  tiffd.  sub  noni.  .)/ 
(1907),  W.  N.  196  ;  and  cf.  i. 
Graham,  [1908]  I  K.  B.  39.] 
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Chiim  tj  the 
use  of  li<rht 
enjoyed  for 
tweuty  years 
indefeasible, 
unless  shown 
to  have  been 
by  couseut  or 
agreement  in 
-ftTitinor. 


"  Sect.  3.  And  be  it  further  enacted  (yj),  That  Avhenthe  access  {q) 
and  use  of  light  to  and  for  any  dwelling-house,  workshop,  or  other 
building  (>•),  shall  have  been  actually  enjoyed  th(rewith  (-s)  for  the 
full  period  of  twenty  years  without  inten-uption  (/),  the  right 
thereto  (^0  ^liall  be  deemed  absolute  and  indefeasible  (r),  any 
local  usage  or  custom  to  the  contrary  notwithstanding  (//),  unle?s 


{p)  [The  Crown,  not  beinsr  named  in 
this  section,  i'*  not  bound  by  it.  J'err;/  v. 
£awe.t,  [1891]  1  Ch.  GoS  ;  Whcatoit  v. 
Maple  4;  Co.,  [1893]  3  Ch.  48.] 

{q)  [I.e.,  the  access  or  freedom  of 
passage  over  the  servient  tenement,  us 
defined  by  the  aperture  in  the  dominant 
tenement.  See  Scott  v.  I'upe  (1886),  L.  E.. 
31  Ch.  Div.  554  :  Morris  v.  De  Pinna 
(18861,  L.  R.  33  Ch.  Div.  238  ;  Aldin  v. 
Latimer  Clark  ^-  Co.,  [1894]  2  Ch.  437.] 

(>•)  [As  to  what  is  a  "building" 
within  the  meaning  of  this  section,  see 
Bitke  of  Norfolk  v.  Arbuthmt  (1880], 
L.  E.  5  C.  P.  Div.  390  ;  Earrifi  v.  De 
Pinna,  ubi  sup;  Clifford  \.  Holt,  [1899] 
1  Ch.  698  ;  Maberletj  v.  iJouson,  above, 
p.  21,  was  decided  before  the  Act. 

(.s)  "Sect.  2  requires  that  the  ease- 
ments there  mentioned  shall  have  been 
enjoyed  by  persons  '  claiming  right 
thereto ; '  but  in  sect.  3,  which  relates 
to  the  access  of  light,  there  is  no  such 
expression,  and  I  thiuk  the  omission  is 
made  purposely;"  per  Maule,  B.,  in 
Fliffht  V.  noma.1  (1840),  11  Ad.  &  E. 
695  ;  52  R.  R.  468.  Cf .  Jlai/or  of  London 
V.  Peuterem''  Co.  (1842).  2  Moo.  k.  Rob. 
409  ;  62  R.  R.  816  ;  Frcwen  v.  Philippi 
(1861).  11  C.  B.,  N.  S.  449  ;  Simper  v. 
Foleti  '1862),  2  J.  &  H.  555. 

But  the  access  of  light  must  be  en- 
joyed as  an  easement  ;  [and  therefore 
an  enjoyment  while  the  dominant  and 
servicut  tenement  are  in  the  same  occu- 
pation will  not  do  ;  Jlarhidye  v.  Waruick 
(1849),  3  E.xch.  552;  77  R.  R.  725; 
Ladymntw  Grave  (1871),  L.  R.  6  Ch. 
763.  . 

The  period  of  enjoyment  begms  as 
soon  as  the  windows  are  put  in  the 
dominant  house.  capaVtle  of  being  opened 
and  shut  and  of  admitting  light.  It  is 
not  nece>sary  that  the  house  should  be 
occupied,  or  tlmt  the  light  should  have 
been  continuuuslv  admitted.  Coiirtaiild 
V.  Leffh  (1869;,  L.  R.  4  E.xch.  12G  ; 
Cooper  V.  Strakn-  (1888).  L.  R.  40  Ch.  D. 
21  :  Collis  V.  Laugher,  [1894]  3  Ch.  659. 
The  (jiiestion  whether  thtre  has  been 
an  actual  eiijoymeut  is  a  question  of 
fact  to  be  determined  according  to  the 
circum(»tanccs  of  each  cat-e   {Smith   v. 


Baxter.  [1900]  2  Ch.  138) ;  and  an 
aUeration  in  the  dxmiuant  building 
which  woull  not  involve  tbe  loss  of  a 
right  to  lii-'ht  when  indefeasib'y  .-icquired 
(as  t:)  whiih  see  post,  pp.  ^  28.  546.  549) 
will  not  preveut  the  acquisition  of  the 
right  if  made  during  the  statutory 
period  in  which  the  right  is  in  course  of 
acquisition.  {Smith  v.  Baxter,  [l&OO] 
2  Ch.  138  ;  Andrews  v.  Waite,  [1907] 
2  Ch.  500.)] 

[t]  [See  notes  to  sect.  4.  The  term 
interruption  in  this  section  bears  the 
same  meaning  as  in  sect.  4,  and  refers 
to  an  adverse  obstruction,  and  not  to  a 
mere  discontinuance  of  ustr.  Snith  v. 
Baxter.  [1900]  2  Ch.  138. J 

(m)  [I.e.,  the  right  to  an  ea-ement  of 
lisrht ;  as  to  which  see  Colh  v.  Home  and 
Colonial  Stores,  Ltd.,  [1904]  A.  C.  179  ; 
Ambler  V.  Gordon,  [190.5]  1  K.  B.  417; 
and  see  below,  Part  V.  Chap.  II.] 

(z)  [The  right  e.^ists  not  only  during 
the  continuance  of  the  intere>*t  of  the 
person  by  whom  the  enjoyment  was 
had,  but  as  an  ea-^emcnt  attached  to  the 
fea  simple  of  the  dominant  tenement. 
Bri^/ht  V.  Walker  (1834),  1  C.  M.  &  R. 
211;  40  R.  H.  536,  Preface  VI.  ;  Tlobso't 
V.  Ldu-ard-',  [1893  |  2  Ch.  146;  Wheaton 
V.  Maple  iS-  Co.,  [1893]  3  Ch.  48,  65. 
And  the  right  cau  be  acquired  by  one 
tenant  against  another  holding  adjoin- 
ing premises  under  the  same  landlord  ; 
and  when  so  acquired,  ab.solutely  and 
iiidefeasibly,  by  twenty  year.-^'  enjoy- 
ment, the  right  enures  in  favour  of  the 
dominant  tenement,  not  only  as  against 
the  tenant  of  the  adjoining  premises, 
but  as  against  the  common  landlord  and 
all  succeeding  owners  of  the  adjoining 
premises.  Fieuen  v.  Lhilipps  (1861),  11 
C.  B.,  N.  S.  449;  Harris  v.  dc  Phma 
(1886),  L.  R.  33  Ch.  D.  238  ;  Robson  v. 
Eduardes,  [1893]  2  Ch.  146;  Fear  v. 
Morqan,  [19<'6]  2  Ch.  406  ;  affd.  subuom. 
Moryan  v.  Fear  (1907),  W.  N.  196.  In 
the  head-note  to  Frewtn  v.  Philipps 
the  concludinjf  words  "as  against  the 
other"  should  be  omitted.] 

(//)  [Cnoprr  V.  Hublmck  (1862),  12 
C.  H.,  N.  S.  15';;  Tiuseott  v.  Mcrrhaid 
T-iilor>:  Co.  (1856),  ubi  sup.  The  statute 
has  not  altered  the  law  as  to  the  nature 


BY  PRESCRIPTION. 


Qor, 


it  sliall  appear  that  the  same  was  enjoyed  Ly  some  consent  or  'i  a 
agreement  expressly  made  or  given  for  that  purpose  by  dft-d  or 
writing  (;:). 

"Sect.  4.  And  be  it  furtlier  enacted  (a),  That  eacli  of  the  r<-  ^'' 
spectivo  periods  of  years  hereinbefore  mentioned  sliall  be  deemed  ,'| : 
and    taken    to    be    the   period    next   before    sonu.'    suil    or 


action  |''' 

wherein    the    claim    or   matter  to  which  sueh  peri(jd  may  reliit" 


shall  have  been  or  shall  be  brought  into  question  (/>),  and  that  u< 


and  extent  of  light  to  which  the  dominant 
tenement  is  entitled.  Kelk  v.  I'carxon 
(187 1).  L.  R.  0  Ch.  809.] 

(;)  [See  p.  201,  note  (h).  "Where  a 
lessor  granted  a  lease  of  a  house  with 
the  legal  and  reputed  appurtenances, 
"except  rights,  if  any,  restricting  the 
free  use  of  adjoining  land,  or  the  con- 
version or  appropriation  at  any  time 
hereafter  of  such  land  for  building  or 
other  purposes,  obstructive  or  other- 
wise," it  was  held  that  these  words, 
although  sufficient  to  negative  the  im- 
plied grant  of  light  (above,  p.  115),  were 
not  a  "consent  or  asreement"  within 
this  section  so  as  to  prevent  the  statute 
from  rumiing  as  from  the  date  of  the 
grant.     Mitchell  \.  Cmilrill  {ISSl),!,.^. 

01  Ch.  Div.  .50;  dist.  Ilaynes  v.  King, 
[1893]  3  Ch.  439. 

An  agreement  referring  to  ' '  windows ' ' 
was  held  to  include  a  skylight.  Easton 
v.  Jsted,  [1903]  1  Ch.  405.  But  a  stoue 
built  iuto  the  wall  of  a  house,  and 
having  insfribed  upon  it :  "  1816.  This 
sioue  IS  placed  by  J.  A.  to  perpetuate 
R.  M.'s  riglit  to  build  within  9  inches 
of  this  and  any  other  building,"  was 
lield  not  to  be  a  "  consent  or  agreement 
expressly  made  or  given  for  that  pur- 
pose." Rhscoc  v.  Gfonnall  (1903),  ^9 
L.  T.  426.  The  grounds  of  thi-  decision 
appear,  from  the  judgment  of  Ilalsbury, 
L.  C. ,  to  have  been  that  the  inscription 
did  not  unequivocally  refer  to  light,  but 
might  have  been  placed  in  position  for 
the  purpose  of  preserving  the  boundary, 
or  for  some  other  reason. 

In  HipncDi  V.   ]'an  den  Bergh,   [1907] 

2  Ch.  516  ;  afid.  [1908]  1  Ch.  167,  it  was 
held  by  Parker,  J.,  that  an  agreement 
made  and  signed  only  by  the  tenant  of 
the  tenement  in  respect  of  which  the 
right  was  claimed,  was  a  sufficient  agree- 
ment in  writing  within  the  meaning  of 
tlie  section,  nutwillistandiug  the  fact 
that  before  the  agreement  was  signed  by 
the  tenant  enjoyment  had  been  had  for 
over  twenty  years  immediately  preceding; 


and  on  appeal,  this  decision  was  affirmed 
(\V.  N.  (1907),  p.  250). 

(rt)  Note  the  qua.ification  of  thin  sec- 
tion bj'  sect.  7. 

(i)  [The  right  must  be  laid  twenty 
years  before  the  commencement  of  the 
suit  and  not  before  the  injury  com- 
plained of :  Wright  \.  ll'tUiiinis  {\>>,:,(i), 
1  M.  &  W.  77  ;  46  R.  R.  265;  lUrhardl 
V.  Frg  (1838),  7  A.  &  E.  698  :  45  R.  R. 
816;  Fliyhl  v.  Thoinus  (1841,:,  8  CI.  ic 
Fin.  242,  per  Lord  Cottenhimi  ;  54 
R.  R.  55;  Ttlbiirg\.  SJia  (ISHO),  L.  R. 
45  Ch.  Div.  68;  Colin  v.  Jlome  and 
Cuhniul  S/ores,  Ltd.,  [1904]  A.  C.  179, 
per  Lord  Macnaghten,  at  p.  18'.»;  llynutn 
V.  Van  dell  Bergh,  {\Wt'\  i  Ch.  516  :  alfd. 
[1908]  1  Ch.  167.  But  an  enjoyment 
next  before  any  action  or  suit  ui  which 
the  claim  is  brought  into  que>ticn  confers 
a  right  which  may  be  set  up  in  every 
subsequent  action  and  suit :  Vuuper  v. 
liKhbtwk  (1862),  12  C.  B.,  N.  S.  456, 
AVillianis,  J.,  diss. 

It  had  been  held  or  liinted,  that  in 
order  to  support  the  plea  of  eujoynient 
during  the  period,  actual  user  mu^t  b<' 
proved  in  the  first  and  in  the  htst  years 
of  the  period  relied  upon  (see  Vurr  v. 
Foster  (1842),  3  Q.  B.  581;  II  L.  J. 
Q.  B.  284  ;  Baileg  v.  Apphijnrd  (1838). 
8  A.  &  E.  161  ;  47  R.  Ji.  5.i7  ;  I'arker 
v.  Mitchell  (1810),  1 1  A.  .V  E.  788).  And 
in  Lows  v.  Curpeiiter  (1851).  6  E.xch.  82.}; 
20  L.  J.  Exeh.  374;  8C  R.  R.  495,  it 
Avas  also  suggested  by  I'arke,  B..  that 
an  act  of  u.scr  iu  every  year  of  the 
period  should  be  shown  to  liuve  Uikou 
lilace.  But  in  7/<'//i«.'<  V.  />»•«<-(/ (1884), 
L.  R.  13  Q.  B.  Div.  304,  the  Court  of 
Appeal  declined  to  rccogui/e  any  ^Ul•h 
rule,  and  held  the  true  rule  to  U-  that 
"a  cessation  of  u.ser  which  (icludt>a.n 
inference  of  actual  enjoyment  a,s  of  riffht 
for  the  statutory  period  will  be  fatal  «l 
whatsoever  portion  of  tlie  jmtIo*]  the 
cessation  occurs,  and,  on  the  other  hand, 
a  cessation  of  user  which  docs  not  ex- 
clude such  inference  is  not  faUl,  cvcu 


IKTi<><|i.  relate 
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ACQUISITION  OF  EASEMENTS. 


2  &  3  wai.  4, 

c.  71. 


In  actions  on 
the  (yi.xe  the 
cliimaut  may 
allege  his 
right  gene- 
rally, as  at 
present. 


In  pleas  to 
trespass  and 
other  plead- 
ings, where 


act  or  other  matter  shall  be  deemed  to  be  an  iuterruption,  within 
the  meaning  of  this  statute,  unless  the  same  shall  have  been  or 
shall  be  submitted  to  or  acquiesced  in  for  one  year(c),  after  the 
ir.\y\y  interrupted  ('/)  shall  have  had  or  shall  have  notice  thereof, 
and  of  the  person  making  or  authorizing  the  same  to  be  made  ((')• 
"  Sect.  0.  And  be  it  further  enacted,  That  in  all  actions  upon 
the  case  and  other  pleadings,  wherein  the  party  claiming  may  now 
by  law  allege  his  right  generally,  without  averring  the  existence 
of  such  right  from  time  immemorial,  such  general  allegation  shall 
still  be  deemed  sufficient,  and  if  the  same  shall  be  denied,  all 
and  every  the  matters  in  this  Act  mentioned  and  provided  which 
shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence  to 
sustain  or  rebut  such  allegation  ;  and  that  in  all  pleadings  to 
actions  of  trespass,  and  in  all  other  pleadings  wherein,  before 
the  passing  of  this  Act,  it  would  have  been  necessary  to  allege 


although  it  occurs  at  the  beginning,  or 
the  end,  of  the  period."  In  the  case 
itself,  the  user  had  been  so  rare  as  not 
lo  raise  an  inference  of  continuous  and 
open  enjoyment  during  the  statutory 
period  ;  aiid  in  Si)itf/i  v.  BaxUr,  [1900] 
2  Ch.  13S,  it  was  laid  down  that  the 
question  of  enjoyment  is  in  every  case  a 
question  of  fact  to  be  determined  ac- 
cording to  the  circumstances.  Ct.  per 
James,  L.  J.,  in  Earl  de  la  Warr  v. 
Mdes  (1881),  L.  R.  17  Ch.  Div.  at  p.  600 ; 
and  see  Lawsm  v  Lnngletj  (1836),  4  A. 
&:E.  890;  43  R.  R.  ')13. 

It  seems  impossible  to  reconcile  the 
dictum  of  Patteson,  J.,  in  Payne  v. 
Shedden  (1834),  1  M.  &  Rob.  383;  42 
R.  R.  808,  that  the  use  of  a  way  for  ten 
years,  and  an  af/rremmt  for  the  next  ten 
to  discontinue  the  user,  retaining  the 
right,  wo\ild  be  sufficient  under  the  Act, 
with  the  decisions  in  the  cases  cited.] 

(c)  An  uniuterrupted  enjoyment  of 
more  than  nineteen  years  cannot  be 
defeated  by  an  interruption,  not  ac- 
quiesced in,  of  less  than  a  year.  Flir/ftt 
V.  'nowa.'t  (1S40),  8  CI.  &  Fin.  231  ;  r>2 
R.  R.  468  ;  [see  this  case  explained  by 
Lord  Campbell,  in  Eaton  v.  Snaiisra 
WatencorkH  Co.  (18ol),  17  Q.  B.  272. 
But  it  does  not  follow  that  an  inchoate 
right  claimed  by  upwards  of  nineteen 
years'  enjoyment  will  be  protected  by 
injunction  :  JSndfuvll  llunpital  v.  Ward 
(1893,,  62  L.  J.  Ch.  270  ;  b8  L.  T.  212  ; 
3  R.  228  ;  J.wd  lUttlerxea  v.  Coitimiisioncr-s 
o/Se'c  rs,  [1-^9.5]  2  Ch.  70K. 

As  to  what  amounts  to  acquiescence 
in   an   interruption,  see  Glover  v.  Cole- 


mati  (1874),  L.  R.  10  C.  P.  108  ;  War- 
n-ick  V.  Qxeeii's  Coller/e  (1870),  L.  R.  10 
Eq.  105  ;  Seddon  v.  JJank  of  Bolton  (1882), 
L.  R.  19  Ch.  D.  462.] 

[d]  PerPaike,  B.,in  I'liq/it  v.  Thomas 
(1840),  11  A.  ^  E.  699  ;  .52  R.  R.  468. 
"  Sect.  4  speaks  of  the  party  intermitted. 
The  statute  seems  to  contemplate  inter- 
ruption of  the  right,  not  of  the  period." 

(<■)  [To  constitute  an  interruption 
under  this  section,  it  is  essential  that 
there  should  be  "an  actual  disrcmtinu- 
ance"  of  the  enjoyment  in  fact,  by 
reason  of  an  obstruction  submitted  to 
and  acquiesced  in  for  a  year  {Pla-stertr-i' 
Co.  V.  I'arinh  Clerks'  Co.  (18ol),  6  Exch. 
630  ;  86  R.  R.  413) ;  but  repeated  inter- 
ruptions in  fact,  though  each  too  short 
to  operate  as  "an  interruption,"  as 
defined  by  this  section,  may  yet  be  suffi- 
cient, and  are  good  evidence  to  show 
that  the  user  all  through  was  "  con- 
tentious," and  so  not  a  user  "as  of 
right"  witliin  the  statute.  Eaton  v. 
Suaiisea  Waterworks  Co.  (1851),  17 
Q.  B.  267  ;  85  R.  R.  455  ;  and  sec 
lingers  v.  Tai/lor  (1858),  2  H.  &  N.  828  ; 
Gale  V.  Abbot  (1862),  8  Jur.  N.  S.  987  ; 
Jhnnison  v.  Carturight  (1864),  5  B.  &  S. 
1  ;  Warriek  v.  (ineni's  College,  Oxford 
(1871),  L.  R.  6  Ch.  728;  Glorcr  v.  Cole- 
man (1874),  L.  R.  10  C.  P.  108;  and 
per  Bowcn,  J.,  in  Ballon  v.  Aligns  (1881), 
L.  R.  6  App.  Cas.  at  p.  786.  An  inter- 
ruption which  fluctuates  during  the 
year,  such  as  a  pile  (jf  cases  from  time 
to  time  removed  and  renewed,  is  not 
enough  :  I'realand  v.  lilngham  (1889), 
L.  R.  41  Ch.  Div.  268.] 


BY  PKESCliirTlON. 


•)(•: 


the  riglit  to  have  existed  from  time  immemorial,  it  sliall  ho  sulliciciit  -  i  ■'  ^Vl  i. «, 

to  allege  the  enjoyment  then  of  as  of  right  (./')  hy  the  occupiers 

of  the  tenement  in  respect  whereof  the  same  is  claimed  (</)  for  j^nl^f,."*^  ^ 

and  during  such  of  the  periods  mentioned  in  tliis  Act  as  may  ]»  " 

applicuhle  to  the  case,  and  without  claiming  in  the  name  or  riglr 

of  the  owner  of  the  fee,  as  is  now  usually  done  ;  and  if  tlie  oth«-:  ',". 

party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  Ai;t  iD«y  \v 

disahility,    contract,    agreement,    or    other    matter    hercinbeforo  ^,a!'ption!!*'or 

mentioned,  or  (k)   on  any  cause  or  matter  of  fact  or  of  law  not  otl.iT  nuim-ni 

inconsistent  with  the  simple  fact  of  enjoyment  /),  llie  same  Bhall  HjK-;:jttllj-. 


(/)  The  omission  of  these  words  in  a 
plea  will  make  it  bad,  even  after  ver- 
dict:  Jloljord  V.  HanMmOH  (1844),  ;') 
Q.  B.  .'5iS4  ;  [and  it  was  in  one  case  laid 
down  that  tliey  Avould  be  necessary  in 
a  plea  founded  upon  the  enjoyment  of 
light  under  sect.  3  :  IlurbuUie  v.  h'lir- 
uick  (1849),  3  E^ch.  552,  per  Parke,  B.  ; 
77  R.  R.  725.  But  the  point  was  not 
er^sential  to  the  decision  in  that  case, 
and  the  opinions  expressed  in  the  ]ndg- 
meuts  in  Alcrchant  Tuyluri'  Co.  v.  Truscott, 
Frewen  v.  Fhilipps,  and  Ladiiman  v.  Graue 
and  a  comparison  of  Fear  v.  Mnrcjan  with 
Kilt/our  V.  Gadcles,  ubi  sup.,  show  that 
they  would  not.  As  to  the  meaning  of 
these  words,  see  Gardner  v.  IIoJ(/soii's 
Kinystoii  L'reicerv  Co.,  Ltd.,  [1903]  A.  C. 
229  ;  affirming  [1901]  2  Ch.  198. 

Iff)  [The  words  ''  the  tenement  iji 
respect  whereof  the  same  is  claimed,"' 
in  this  section,  have  given  rise  to  a 
question,  whether  rights  of  common  in 
gross  and  other  incorporeal  rights  in 
gross  are  Avithin  the  statute,  and  can 
be  claimed  under  it. 

The  first  and  second  sections  expressly 
extend  to  "  any  claim  which  may  law- 
fully be  made,  by  custom,  prescription, 
or  grant,  at  the  common  law  ;  "  and  it  is 
beyond  all  doubt  that  rights  of  common 
in  gross  and  other  incorporeal  rights 
in  gross  may  lawfully  be  claimed  at 
common  law.  Such  rights  are  equally 
within  the  mischief  against  which  the 
Act  was  directed,  and  ought  not,  it  was 
said,  to  be  held  excluded  merely  because 
the  form  of  pleading  mentioued  in  sect.  5 
is  only  appropriate  to  rights  appur- 
tenant. Parke,  B.,  in  Welcome  v.  Upton 
(1839),  5  M.  &  W.  404,  says,  "I  am  not 
sure  that  by  a  liberal  construction  of 
the  5th  section  it  might  not  be  made 
to  hielude  them,"  i.e.,  rights  in  gross. 

The  question  was  considered  but  not 
decided  in  BaUoj  v.  Stephem  (1862),  12 


C.  B.,  N.  S.  113,  and  .Vouinie;/  v.  Imnotj 
(18C5),  3  H.  &  C.  498.     But  "in  ShiillU- 
worth  V.    Le  Flcm'uuj    (18(Ji),    I'J  C.   B., 
M.  S.   G87,  it  was  decided  that  wuch    a 
right  is  not  within  the  Act.     Thf  de- 
fendant there  claimed  that  he   and  hiu 
ancestor  had  for  thirty,  and  sixty  year* 
before  the  action,  (.'rijoyed  tlic  ri^'lit  of 
fishing  in  Couiston  Lake,   and  lau<iiiig 
their   nets   on   its   banks.      The    Court 
held  the  plea  bad.     They  said  tliat  the 
5th  section    gave   the    key  to  the  true 
construction  of  the  Act.     It  "  profc-sjsen 
to  enact  forms    of    phading    a|.i)lii;jible 
to  all  rights  within  the  Act  tluretofore 
claimed  to  have  existed  fnjrn  time  im- 
memoiial,  which  forms  it  de<lare«  bhuU 
in  such  cases  be  sufficient.    Tho^o  forms 
have  clear  relation   to  rights  wliicli  are 
appurtenant  to  land,  au'l  to  nuch  rights 
only.     The  whole  principle  of  the  plead- 
ing assumes  a  dominant  tenement,  and 
an°enjo.\ment  as  of  right  by  the  occu- 
piers of  it.     The  inoof  muht,  of  couiso, 
follow  and  support  the  pleadiug.     It  U 
obvious    that    right-*    cliiiiiietl    in    growt 
cannot  be  so  pleaded  or  proved."     This 
decision  was   followed    by  Faiwell,  J., 
in  Miner  v.  Home,    [1904]   2  Ch.  634. 
540  ;    attd.  [1906]  2   Ch.  538  :    ui.d   by 
Bucicley,  J.,  in  Itam^gatr  Corporalion  v. 
TnM>,ff   {\9^6),    22   T.  L.  R.    369;    70 
J.  P.  132.  In  Jfoitr  v.  7v«/if.  on  ap|.eul, 
[1905]  2  Ch.  538,  the  decision  of   Vht- 
well,    J.,    was    affirmed    upon  grouiidj* 
whii'h    rendered    the    cou^ideralIOU    of 
this    point   unnecessary,  and   the   point 
was   expressly  kept   open   by    Stirling, 
L.  J. ;  see  p.  oSti.J 

(//)  [The  disabilities  nicntioiitxl  m 
sect.  7  fall  within  this  alternative,  even 
if  they  are  excluded  from  th.-  fin.1 
branch  of  the  altemativo  by  the  uw  of 
the  word  "  liereinbefore."] 

(i)  [This  means  any  matUr  of  lact 
or  law  not  inconsistent  with  the  »unplo 
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2  &  3  Will.  4, 
c.  71. 


No  presump- 
tion to  be 
allowed  from 
.shorrer 
periods  than 
iire  herein 
mentioned  as 
applicable. 


Proviso  for 
disabilities. 


"be  specially  alleged  and  set  forth  in  answer  to  the  allegation  of 
the  party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation. 

"  Sect.  G.  And  be  it  further  enacted.  That  in  tlie  several  cases 
mentioned  in  and  provided  for  by  this  Act,  no  presumption  shall 
be  allowed  or  made  in  favour  or  support  of  any  claim,  upon  proof 
of  tlie  exeicise  or  enjoyment  of  the  right  or  matter  claimed  for 
any  less  period  of  time  or  number  of  years  than  for  such  period 
or  number  mentioned  in  tliis  Act  as  may  be  applicable  to  the  case 
and  to  the  nature  of  the  claim  (A-)- 

"Sect.  7.  Provided  also,  That  the  time  duiing  which  any 
person,  otherwise  capable  of  resisting  any  claim  to  any  of  the 
matters  before  mentioned,  shall  have  been  or  shall  be  an  infant, 
idiot,  non  compos  mentis,  feme  covert,  or  tenant  for  life,  or  during 


fact  of  enjoyment  as  required  by  the 
statute,  i.e.,  a  continuous  enjoyment  as 
of  right  [Tichk  v.  Brotoi  (IS-iG,,  4  A.  & 
E.  369,  382  ;  43  R.  R.  358),  and  as  an 
easomut  [Unley  v.  Gardiinr  (1'3S),  4 
M.  i:  W.  49G;  42  R  R.  704).  And, 
consequently,  any  fact  inconsistent  with 
the  former,  such  as  permission  asked  at 
any  time  during  the  period  [Tickle  v. 
Broun,  ubi  sup.  ;  lieayley  v.  Clarice 
(183b),  2  Bintf.  N.  C.  705),  or  jaymeut 
of  a  rent  in  respect  of  the  enj-^yment 
{Gard'ier  v.  jrorh/.son\s  Kinyston  liieirery 
Co.,  Ltd.,  [1903]  A.  C.  229;  afdrming- 
[1901]  2  Ch.  Ib8),  or  with  the  latter, 
such  as  unity  of  actual  possession  at 
any  time  during  the  period,  or  such  a 
state  of  the  owneiship  of  the  alleged 
domicant  and  servient  tenement  as  that 
there  could  not  le  an  enjoymem;  as^of 
right  (as  in  ll'ar!>i<rton  v.  I'arke  (1857), 
2  H.  Ac  N.  64.  where,  during  part  of 
the  period,  the  rever^iouer  of  the 
tenants  exercising  the  alleged  right  was 
tenant  for  life  of  the  land  over  which 
it  was  exercised,  or  in  Kilyourv.  Gaddc, 
[1901]  1  K.  B.  457,  where  the  respective 
tenements  in  respect  of  and  over  which 
a  right  of  way  was  claimed  were  the 
property  of  the  same  owner,  but  were 
in  lease,  duiing  the  period,  to  different 
tenants;,  may  be  proved  upon  a  mere 
traverse  of  the  enjoyment. 

But  anything  U'lt  inconsistent  with 
such  enjoynienr.  as  ex.  gr.,  a  licence 
extending  over  the  whole  period  [Tickle 
V.  Jiruun,  ubi  sup.)  ;  a  tenancy  for  life 
or  other  of  ihe  disabilities  included  in 
fCCt.  7  [Pye  v.  Muw/urd  (1818),  11  Q.  B. 
660)  ;  fcuch  facts  as  that  duiing  the  first 


part  of  the  period  of  enjoyment,  the 
user  was  by  virtue  of  the  proviMoi.s  of 
an  Act  cf  P<irlianient,  l.ut  was  con- 
tinued afiir  they  had  ceased  to  be  in 
force,  and  that  there  had  been  no  right 
in  existence  before  the  Act  [Kiiil'.ch  v. 
XecUe  (1840),  6  M.  &  AV  795  ;  55  R.  R. 
781)  ;  cannot  be  given  in  evidence  upon 
a  traverse  of  a  plea  under  the  statute, 
but  must  be  speciallj'  replied. 

The  difficulties  to  which  a  plaintiff 
was  formerly  exposed  upon  questions  of 
this  kind  have  been  rcinovea  by  altera- 
tions in  the  law  of  pleading  ;  they  never 
cun  arise  in  cases  where  the  question 
is  raised  upon  a  traverse  of  a  right 
alleged  in  general  terms,  as  in  the  case 
of  a  declaration  alleging  a  right  to  an 
easement  by  reason  of  the  possession  of 
a  tenement ;  in  such  cases,  the  defen- 
dant may  take  every  possible  objection 
under  the  Act  upon  a  mere  traverse  of 
the  right  so  alleged  :  see  chapter  on 
Pleading,  post.] 

(/.•)  See  Bright  v.  Walker  (1834),  1 
C.  M.  c^c  R.  211  ;  40  R.  R.  536.  [User 
for  a  less  period  than  the  prescribed 
immber  of  years  is  not  wholly  in- 
operative ;  it  may,  in  conjunction  with 
other  cii'cumstances,  bear  its  natural 
weiirht  as  evidence  of  a  grant.  Thus, 
t'lkiug  vitreous  sand  from  copyhold 
tenements  by  copyholders  for  less  than 
thirty  years,  coupled  with  evidence  of 
taking  other  sand  from  the  copyhold  for 
more  than  thirty  years,  was  held  to 
prove  an  iinmenuirial  custom  to  take 
sand  generally,  (llunmcr  v.  Chance  ( 1 805), 
11  Jur.  N.  S.  397  ;  34  L.  J.  Ch.  413.)] 
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which  any  action  or  suit  sliall  have  been  ponding,  and  which  shnll 
have  been  diligently  prosecuted,  until  abated  by  the  deatli  of  uny 
party  or  parties  thereto,  shall  be  excluded  in  the  conipututiou 
of  the  periods  hereinbefore  mentioned,  except  only  in  cases 
where  the  right  or  claim  is  liorob}^  declared  to  bo  absolute  and 
indefeasible  (/). 

"  Sect.  8.  Provided  always,  and  be  it  further  enacted,  That 
when  any  land  or  water  upon,  over,  or  from  wliich  any  such  way 
or  other  convenient  {in)  watercourse  or  use  of  water  shall  have 
been  or  shall  bo  enjoyed  or  derived,  hath  been  or  shall  be  held 
under  or  by  virtue  of  any  term  of  life,  or  any  term  of  years 
exceeding  three  years  from  the  granting  thereof,  tlu.^  time  of  the 
enjoyment  of  any  such  way  or  other  matter  as  herein  last  before 
mentioned,  during  the  continuance  of  such  term,  shall  be  excluded 
in  the  computation  of  the  said  period  of  forty  years  (//),  in  case 
the  claim  shall  within  three  years  next  after  the  end  or  sooner 
determination  of  such  term  be  resisted  by  any  person  entitleil  to 
any  reversion  expectant  on  the  determination  thereof  (o). 

"Sect.  9.  And  be  it  further  enacted.  That  this  Act  shall  not 
extend  to  Scotland  [or  Ireland  (/>)]." 


2  k  3  WUl.  «, 
c   71. 


Timr  ex- 
cluded in 
coiiiputinKtho 
term  of  fcirtjr 
yi^ri  up- 
]xiiiit4«l  [)f 
thin  A.  •  11. 

f:i. 

r.  .  f 

till     .-Lli.LLl 

tcuenicnt. 


Nut  to  extend 
to  SJcoUatuL 


(l)  Sect.  7  must  be  read  with  sect.  4, 
and  the  period  of  any  tenancy  for  life 
must  be  excluded  [if  properly  pleaded] 
in  the  computation  of  the  periods  of 
thirty  years:  Clai/ton  v.  C'orbt/  (1842),  2 
Gale  &  D.  174 ;  57  R.  R.  807 ;  [2  Q.  B. 
813,  S.  C. ;  Fi/e  v.  llnmford  (1848),  11 
Q.  B.  G66.  It  appears  from  the  judg- 
ments  in  these  cases,  that  if  the  tenancy 
for  life  be  replied  to  a  plea  of  enjoy- 
ment under  the  Act,  the  defendant  may 
show,  by  way  of  rejoinder,  that  he  has 
had  an  enjoyment  for  the  required  period, 
excludintr  the  time  of  that  tenancy, 
such  period  being  "  construclivehj  "  next 
before  the  suit ;  but  that  if  the  plaintiff 
does  not  reply  the  tenancy,  but  simply 
traverses  the  enjoyment,  the  case  will 
be  determined  as  if  there  had  been  no 
tenancy  for  life  at  all.  See  also  the 
observations  of  Parke,  B.,  in  Oiilcif  v. 
Gardiner  (1838),  4  M.  &  W.  500,  as  to 
the  effect  of  excluding  the  period,  being 
in  etteat  to  increase  the  total  required 
period  of  enjoyment,  and  not  simply  to 
connect  two  discontinuous  periods  abso- 
lutely excluding  the  time  of  disability.] 

[lit]  [See  below,  p.  211.] 

[n)  [The  judges  of  the  Court  of 
Queen's  Bench  laid  down  in  the  case  of 
I'aJk  V.  ShviHcr  (1852),  18  Q.  B.  568  ;  88 


E.  R.  703,  that  the  8th  section  applies 
only  to  the  period  of  forty  y<ars,  and 
therefore  that  the  time  during  which  the 
premises  are  under  lease  for  a  tenn 
exceeding  three  years  is  nut  to  be  ex- 
cluded in  the  computation  of  the  period 
of  twenty  years'  enjoyment  of  a  rijrht 
of  way ;  but  the  question  whether  the 
tenancy  for  years,  thougli  twt  to  he 
absolntebj  c.cdudtd  under  sect.  «,  might 
not  be  made  use  of  in  another  way  to 
defeat  the  user,  is  a  ditl'erent  matter. 
See  post,  p.  220,  note  (s).] 

(o)  [In  Sijmous  v.  Leaker  (1885),  li. 
R.  15  Q.  B.  D.  029,  Field  and  Manisty, 
.T,r.,  acting  upon  an  opinion  e.\pn-*»ed 
by  Jessel.  M.K.,in  L<iird\.l{r\g<j>[\^>i\), 
L.  R.  19  Ch.  Div.  22.  held  that  "  rever- 
sion "  does  not  include  "  remainder."]  _ 

[p)  By  21  &  22  Vict.  c.  42,  the  Act  is 
extended  to  Ireland  from  an.l  after  the 
1st  January,  lf<59.  And  by  37  A:  38 
Vict.  c.  35  (the  Statute  Law  Iteviwon 
Act,  U74),  the  words  "or  Ireland'  are 
(.truck  out  of  .sect.  9;  and  noct.  10, 
which  enacts  that  the  Act  shall  r<.ni- 
menre  and  take  ettect  on  the  »in.t  Jay 
of  Michaelmas  Term  th.ii  next  en«u- 
in-"  and  sect.  11,  which  allows  \l  to  bo 
amended  during  the  session,  arc  n- 
pealed. 
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Effect  of  the 
Prescript  iou 
Act. 


Exception  for 
disabilities. 


"Witli  the  exception  of  the  right  to  light,  two  distinct  periods  of 
user  Avith  respect  to  easements  are  specified  by  the  Prescription 
Act.  As  far  as  concerns  the  shorter  period  fixed — an  eujoyment 
for  twenty  years — the  statnte  seems  to  bo  merely  a  declaration  in 
accordance  with  the  law  as  it  before  stood  (7)  ;  it  enacted  only  that 
the  right  should  not  be  defeated  by  showing  the  commencement  of 
such  user  to  have  been  within  the  time  of  legal  memory,  but  allow- 
ing such  user  to  be  defeated  in  any  other  way  by  which  its  effect 
might  previously  have  been  destroyed. 

The  enactment  as  to  the  longer  period  of  forty  years  materially 
restricts  the  common  law  modes  of  defeating  the  effect  of  user  of  an 
easement,  declaring  that  user  for  that  time  shall  give  an  absolute 
and  indefeasible  right  (r),  notwithstanding  any  personal  disability 
on  the  part  of  the  owner  of  the  servient  inheritance  (s),  unless  it 
shall  appear  that  the  same  was  enjoyed  under  some  consent  or 
agreement  b}*  deed  or  writing. 

In  all  cases  in  which  an  easement  is  claimed  under  the  statute  by 
user,  such  user  must  be  shown  to  have  existed  dui-ing  the  requisite 
periods  immediately  preceding  the  commencement  of  some  suit  or 
action  wherein  the  claim  or  matter  to  which  such  period  may  relate 
shall  come  in  question  {t). 

Where,  however,  the  servient  tenement,  upon,  over,  or  from 
which  any  such  way,  or  other  convenient  watercourse  or  use  of 
water,  shall  have  been  or  shall  be  claimed  or  derived,  has  been  held 
during  the  whole  or  any  part  of  the  forty  years,  "  under  any  term 
of  life  or  any  term  of  years  exceeding  three  years  from  the  grant- 
ing thereof,"  "  the  time  of  the  enjoyment  during  the  continuance 
of  such  term  shall  be  excluded  in  the  computation,"  provided  that 
the  claim  to  the  easement  founded  on  the  user  shall  be  resisted  by 
the  reversioner  within  three  years  after  the  determination  of  such 
term  («). 


Palk 


(?)    [In 
Erie,   J.,   said 


V.  Skinner,  ubi  sup., 
the  statute  makes  no 
difference  in  the  modes  of  defeating- 
the  user,  except  as  it  provides  that  it 
shall  not  be  defeated  by  proof  of  origin 
at  some  time  prior  to  the  tweuty 
years;  "  but  the  proposition  in  the  text 
must  be  taken  with  8(jme  (jualifieiition, 
in  consequence  of  the  provisicms  of 
sect.  4,  and  the  deci»ions  thereupon, 
the  effect  of  which  is  to  expose  the 
claimant  to  i-ome  difficulties  first  in- 
troduced   by   the   Act,    and    mentioned 


ante,  p.  202,  note.] 

(r)  Sect.  2.  [This  paragraph  in  the  text 
deals  only  with  the  acquisition  of  ease- 
ments under  this  section,  but  it  is  appli- 
cable also  to  the  acquisition  of  profits  a 
prendre  under  sect.  1,  with  the  substi- 
tution of  the  period  of  sixty  years  men- 
tioned in  that  section  for  the  period  of 
forty  years  mentioned  in  this  paragraph 
of  the  text.] 

{s)  Sect.  7. 

{()  Sect.  4  ;   sec  p.  20;5,  ante,  note. 

(«)    U'ri^/tC  V.    irU'.iamn  (183G),   1   M. 
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The  peculiar  language  of  this  section  (sect.  8)  must  be  obsen-oj,  Ex«»irtioo  for 
It  is  not  in  terms  extended  to  every  descrii)tiou  of  i!asement  as  in  '•**''""*•• 
the  2nd  section,  but  is  confined  "  to  a  way  or  other  eonveni«.'iit 
watercourse  or  use  of  water."  "  No  doubt,"  said  Parke,  B.,  in 
Wright  v.  Williams  {x),  "there  is  a  mistake  in  the  Hth  Koctiou, 
probably  a  niiscopying  in  the  insertion  of  the  word  '  convenient ' 
instead  of  '  easement.'  "  If  the  word  easement  were  substituted,  as 
suggested  by  the  learned  judge,  the  language  of  tlie  two  sections 
would  be  identical. 

No  case  lias  yet  arisen  in  which  the  Courts  have  been  called  upon 
to  decide  whether  effect  could  be  givcni  to  the  presuniccl  intt-ntion 
of  the  legislature,  or  whether  the  exemption  must  be  strictly  (/on- 
fined  to  the  two  kinds  of  easement  mentioned  in  the  statute  (//). 
It  may,  liowever,  be  suggested  tliat  by  reading  "convenience" 
instead  of  "  convenient,"  a  word  which  in  the  old  books  is  synony- 
mous with  easement,  the  language  would  be  sufficient  to  give  effect 
to  the  intentions  of  the  framers  of  the  statute,  without  any  viuh-ut 
perversion  of  the  words. 

After  an  enjoyment  of  forty  years,  the  extent  of  the  exemption 
contained  in  the  8th  section  appears  to  amount  to  this : — The 
period  during  which  the  owner  of  the  servient  inheritance  has  not 
been  "  valens  agere,"  in  consequence  of  the  existence  of  a  lease  for 
life  or  for  more  than  three  years,  is  altogether  excluded  in  tlie  com- 
putation of  the  time  during  which  the  user  has  been  enjoyed, 
provided  he  contests  the  claim  within  three  years  after  the  lease 
expires ;  so  that  if  the  first  twenty  of  the  forty  years'  user  were 
had  at  a  time  when  the  servient  tenement  was  not  so  held  under 
lease,  the  owner  of  such  tenement  would  be  barred,  even  though  lie 
brought  his  action  within  the  three  years  from  the  expiration  of  tlie 
lease ;  and  it  would  also  seem  that  for  the  same  reason  he  would 
equally  be  barred,  though  the  tenement  had  been  held  during  the 
first  eighteen  and  the  last  two  years  of  the  forty  without  lease,  the 


&  W.  77  ;  46  R.  R.  265  ;   Onle;/  v.  Gar-  counsel's  arguments,  aa  reported  in  Tyr. 

diner  (1838),  4  M.  &  W.  496  ;  Richarch  v.  &  Gra.  iit  p.  3'JO.] 

/-rv  (1838),  7  A.  &  E.  698  ;  45  R.  R.  816  ;  (?/)  See  Lyde  v.  H^rnard  (IS'?")       M. 

Jouel  Y.  Frice  (1836),  3  Bing.  N.  C.  52  ;  &    W.  101  ;  46  R.   R.  209   oW.an..n^ 

3   Scott,   376;   {Lahd  v.    Bn^gs  (1881),  of  the  judges  upon  the  word      »P""      •" 

L.  R.  16  Ch.  D.  440 ;   19  Ch.  Div.  22  ;  stat.  9  Geo.  4    e    U   «   6 ;  and   ltj,aht 

Symom  v.  Leaker  (1885),  L.  R.  15  Q.  B.  v.  WUliams  (1830  ,  1  M.   k  \\  .  ...<•<» 

T)    fioq  n  R.  R.  265.     [In  Laxrd  v.  Ihujy*  (1S»1), 

(')  (■li36),  1  M.  &  W.  77  ;  46  R.  R.  L.  R.   19  Ch.  Div.   22.  the  p<.mt  w.« 

265.     [The  suggestion  does  not  appear  expressly   kept   open   by   the   Curt    ut 

by  the  report  to  have  been  made  by  the  Appeal.] 
judge  in  this  case;  but  it  is  found  in 
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Exception  for  tenement  being  held  on  lease  during  the  intervening  period  of 
-^^^m.!!!!-  twent}'  years ;  the  time  of  user  during  the  leases  is  simply  to  he 
excluded,  and  there  appears  to  he  nothing  to  prevent  the  tacking 
together  of  the  two  periods  of  eighteen  and  two  years  during 
whicli  tliere  has  been  a  valid  user.  This  point,  it  is  true,  lias  not 
yet  ari-sen  ;  but  the  ease  appears  to  be  exempted  from  the  rule 
requiring  twenty  years'  enjoyment  next  before  action  brought,  by 
the  express  enactment  of  the  statute — that  tlie  time  during  which 
the  property  was  so  held  on  lease  shall  be  excluded  from  the 
computation  of  the  period  of  forty  years  (~). 

Supposing,  then,  that  the  period  during  which  the  servient 
tenement  has  been  so  in  lease  is  simply  to  be  excluded  in  the 
computation  of  the  time,  and  to  be  considered  in  law  as  though  it 
had  never  been,  a  further  question  arises  whether  the  user,  during 
the  remaining  twenty  years,  when  there  was  no  such  demise,  can 
be  defeated  as  in  ordinarj^  cases ;  for  instance,  by  showing  that 
the  owner  of  the  inheritance  was  during  the  whole  or  part  of  that 
time  under  a  disability.  By  the  7th  section,  the  provision  in 
favour  of  disabilities  does  not  apply  to  the  cases  "  where  the  right 
or  claim  is  declared  to  be  absolute  and  indefeasible  ;  "  and  it  may 
be  urged  that  the  policy  of  the  law  is,  after  so  long  an  enjoyment, 
to  clothe  such  user  with  the  legal  right  without  allowing  the 
general  object  to  be  defeated  by  too  minute  provisions.  To  this, 
however,  it  may  be  replied  that  if  the  period  of  the  subsistence  of 
the  lease  is  to  be  excluded,  the  reversioner  does  not  obtain  com- 
plete protection  unless  he  stands  in  the  same  position  to  all 
intents  and  pin-poses  as  he  would  do  in  the  ordinary  case  of  a 
user  of  twenty  years,  when  the  servient  tenement  was  not  under 
lease;  and  the  words  of  the  7th  section  of  the  statute  may  be 
satisfied  by  supposing  it  to  mean  only  that,  in  the  computation  of 
the  period  of  forty  years,  for  the  purpose  of  throwing  upon  the 
owner  of  tlie  inheritance  the  onus  of  showing  that  he  was  under 


(;)  [The  views  of  the  learned  author  by  the  tenant  for  life  or  other  occur- 

are  confirmed  by  the  judgments  of  the  rence  during-  the  tenancy  affecting  the 

Court  of   Queen's  Bench  in    Clayton  v.  enjoyment,  this  may  be  shown,  in  order 

Corbij  (1842),  2  Q.  B.  «l:i  ;   67  II.  R.  807,  to  defeat  the  claim,    and  the  claimant 

and  iVv.-^/«"'/o/-rf  (1848),  11  Q.  B.  675,  could  not  get  rid  of   the  objection  by 

upon  the  effect  of  excluding  the  periods  saying  that  the  tenancy  was  to  be  ex- 

of  disability  under   sect.    7.     They  are  clmlcd  in  his  favour,  so  as  to  shut  out 

excluded  for  the  benefit  of  the  person  such  objection. 

resisting   the    claim,    and    not    of    the  See  also  the  judgment  of  the  Court 

person    setting    it    up;     if,    therefore,  of  Appeal  in   Jlolltiis  v.   Vcrticy  (1884), 

there  has  in  fact  been  an  interx-uptiou  L.  li.  lo  Q.  B.  Div.  304.] 


15Y  pj{i:s('iMi'iioi\.  2i:j 

tbe  particular  disaLility  of  a  reversioner,  no  time  of  general  disjibi-  Kxr.i,>,.„  f,.r 
lity  is  to  bo  deducted ;  but  that  tbe  fact  of  bis  being  a  reversioner  -1* 
being-  onco  establisbed,  and  the  (question,  therefore,  then  In-ing 
whether  there  has  been  a  valid  user  of  twenty  years,  tliat  mutt 
be  decided  as  if  it  stood  completely  abstracted  from  the  time 
during  which  the  servient  tenement  was  in  lease;  or  that,  in 
other  words,  in  computing  the  period  of  forty  years,  disability 
[under  sect.  7]  shall  never  be  deducted— in  computing  that  of 
twenty  years,  always  [if  properly  set  up  in  the  jileading  (n)]. 

With  regard  to  light,  by  the  3rd  section,  twenty  years'  un-  Light, 
interrupted  enjoyment  (/>)  confers  an  absolute  and  indefeasible 
right,  with  the  single  exception  of  the  case  in  which  such  enjoy- 
ment was  had  under  written  agreement.  The  8th  section  of  the 
statute  does  not  in  terms  apply  to  the  easement  of  light,  and  the 
only  period  of  time  there  mentioned  is  "  forty  years,"  so  that, 
even  supposing  the  courts  should  hold  that  section  to  apply  lo 
easements  in  general,  it  would  still  be  a  question  whether  light 
could  be  included  in  it.  This  would  depend  upon  whether  the 
expression  "  period  of  forty  years "  could  he  taken  to  be 
synonymous  with  the  period  in  which  these  rights  became 
absolute,  subject  to  the  proviso  contained  in  that  section  (c). 

By  the  construction  given  to  the  clause  (sect.  4)  of  the  statute, 
enacting  "  that  no  act  or  matter  shall  be  deemed  to  be  an 
interruption  within  the  meaning  of  the  statute,  unless  the  same 
shall  be  submitted  to  or  acquiesced  in  for  one  year  after  the 
party  shall  have  had  or  shall  have  notice  thereof,"  an  enjoyment 


(«)  The  judgments  in  Cl(i>/(on  v.  Corbi/,  twenty  years'  user  by  reiison  of  his  not 

and    Fi/e    v.    Mum  ford    (ante,    p.    212,  huviiig   in   fact   liad   a   ur^-r    for    forty 

note),    "fully   establish    the   propositions  years,  or  by  reason  that  the  proviMuiw 

contended   for   by   the    learned   author.  of  sect.  8  furnish  an  answer  t^f  his  forty 

There  are  in  short  two  distinct  modes  years'    user,    is   quite    iininatenal,    and 

of  making  out  a  right  to  an  easement  the  question  whether  there  has  Ixh'i  a 

under  the  2ud  section,  one  bv  twenty  good  twenty  years'  user  lu  the  out-  <h.so 

years' user  and  another  by  forty  years'  constructively,    in    the    other    '"tually, 

user.      If    the    twenty   years'    user   be  next  before  the  suit,  must   Ik.  decidi-U 

pleaded,  and  a  tenancy  for  life  be  re-  in   each   case    at:c>..rding    to    the    .s;inio 

plied,  it  is  competent  for  the  claimant,  rules.                                     ^ 

by  sect.  7,  to  rejoin  and  prove  a  twenty  {b)  [Of  the   access  of  jt   as   "'•'»*- 

years'  user  (excluding  the  time  of  the  mod,  see  Harbidncy.    11  anrtck  (IhlJ). 

tenancy  for  life),  and  if  he  do  not  he  3   Exch.  552;  77  K.  K.  <-'a;   luid  i^f 

will  fail.     If  the  forty  years'   user  be  above,  p.  200,  note  (<). J 

set   up,    and  a  tenancy  for   life  or  for  (r)  [In  I'alk  v.  i>hx,„m;  Y>^i  V  .-:^< 

years  be  replied,  the  claimant  is  driven,  note  (rj,  the  judges  were  elcirly  of  upiuioi, 

bv  sect.  8,  to  lejoin  and  piove  a  forty  that  sect.  8  only  applies  to  tlie  pt-n-jd  of 

jkrs'   user,    excluding  those    periods;  forty  years  ;  but  whether  or  uo,  hfc-l.t  .. 

but  whether  the  claimant  relies  upon  a  not  within  sect.  8. J 
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for  the  full  period,  minus  any  time  less  than  a  year,  has  been 
construed  to  give  a  right  ((/). 
No  title  given       An  opinion  seems,  on  one  occasion,  to    have  been  expressed, 
duriugThorter  that,  before  the  statute,  a  licence  might  be  presumed  from  a  length 
time.  Qf  ^ggj.  insufficient  to  raise  the  presumption  of  a  grant,  so  as  to 

justify  the  exercise  of  an  affirmative  easement  until  sucli  licence 
was  countermanded  (c).  That  such  user  shall  be  altogether  in- 
sufficient to  give  a  right  is  provided  by  the  section  which  enacts, 
That  no  presumption  shall  be  made  in  favour  of  any  claim  from 
the  exercise  or  enjoyment  of  tlie  thing  claimed  during  a  shorter 
period  than  that  specified  by  the  statute  (./'). 


Inter  prae- 

sentes  et 
absentes. 


Code  Civil. 


The  period  of  prescription  fixed  by  the  civil  law  was  ten  years 
where  the  party  sought  to  be  charged  was  present,  and  twenty 
where  he  was  absent. 

By  the  French  Code  Civil  tliirty  years'  user  is  sufficient  to 
confer  a  title  to  all  those  easements  which  are,  from  their  nature, 
susceptible  of  being  claimed  by  prescription  (g) . 


Sect.  2. — T/ic  persons  against  and  by  ic/ioni  the  Enjoijnicnt 
must  be  had. 

Persons  As  it  is  essential  to  the  existence  of  an  easement,  that  one 

en\j°menur  tenement  should  bo  made  subject  to  the  convenience  of  another, 
valid.  and  as  the  right  to  the  easement  can  exist  only  in  respect  of  such 

tenement,  the  continued  user  l^y  which  the  casement  is  to  be 
acquired  must  be  by  a  person  in  possession  of  the  dominant  tene- 
ment :  and  as  such  user  is  only  evidence  of  a  previous  grant — and 
as  the  right  claimed  is  in  its  nature  not  one  of  a  temporary  kind, 
but  one  which  permanently  affects  the  rights  of  property  in  the 
servient  tenement — it  follows  that  [by  the  common  law]  sucli  grant 
can  only  have  been  legally  made  by  a  party  capable  of  imposing 


(d)  [I.e.,  after  the  expiration  of  the 
full  period  of  twenty  years ;  above, 
p.  20G,  note  (c).] 

{e)  Doe  d.  Foley  v.  Wilion  (1809),  11 
East,  56. 

(/)  Sect.  6.  [See  the  observations 
of  Patteson,  J.,  in  Carr  v.  Foster,  and 
Parke,  B.,  in  Loue  v.  Carpenter,  cited  ante, 
p.  205,  note  (A; ;  HoUim  v.  Verney  (1884), 
L.  R.  13  Q.  B.  Div.  304 ;  Bonner  v.  Great 


Western  Hail.  Co.  (1883),  L.  R.  24  Ch. 
Div.  1.  But  such  an  inchoate  right  may 
be  the  subject  of  compensation  under 
the  Lands  Clauses  Acts :  7iV  London, 
Tilbury,  and  Southend  Hail.  Co.  and 
Trustees  of  the  GoHer''s  IJ'uUc  Schools 
(1889),  L.  R.  24  Q.  B.  Div.  326  ;  Barlow 
v.  Boss  (1890),  ibid.  381.] 

{g)  Pardessus,   Traite  des  Servitudes, 
424. 
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suoh  a  ])ormauoiit  Imrtlicn  ni)nu  tlio  property— tliat  is,  tho  owner  A«iuI«*»ro« 
of  an  estate  of  inheritance  {//) ;  and  therefore,  in  order  tlmt  sucli  "ICr^Z,^ 
user  may  confer  an  easement,  the  owner  of  tlio  servient  in'.critanco  '**i"''"'l  [•• 
must  have  known  that  tlie  easement  was  enjoyed,  and  also  have  """""* '■"'3* 
been  in  a  situation  to  interfere  with  and  obstruct  its  exercise,  hod 
he  been  so  disposed ;  his  abstaining  from  interference  will  then  Iw 
construed  as  an  acquiescence  (/).     Contra  non  valentom  n^cvi}  non 
currit  prnescriptio. 

The  want  of  acquiescence  of  the  owner  of  the  inlieritancc  ol  ijio 
neighbouring  tenement  may,  it  would  seem,  be  inferred,  <-i(li..r 
from  the  circumstance  tliat  he  is  not  in  possession,  or  from  tho 
nature  of  the  enjoyment  of  the  right,  it  being,  in  truth  and  in  fact, 
out  of  the  view  and  knowledge  of  such  noighbouring  owner,  though 
he  be  in  possession.  With  respect  to  tho  former  question  an 
important  point  arises,  whether,  if  the  knowledge  in  fact  of  tho 
owner  of  the  inheritance  of  the  hostile  enjoyment  of  an  easoment 
be  shown,  he  is  bound  by  it.  Cases  decided  before  the  Prescription 
Act  certainly  lay  down,  that  if  knowledge  in  fact  of  tho  reversioner 
be  shown,  he  would  be  bound ;  but  in  one  of  the  cases  a  learned 
judge  (A-)  took  a  distinction  between  two  divisions  of  easements, 
expressing  an  opinion  to  the  effect,  that  an  enjoyment  of  a  negative 
easement  would  not  bind  the  reversioner,  imless  his  knowledge 
were  positively  shown,  though  it  would  be  otherwise  of  an  adirnia- 
tive  easement. 

If  it  be  taken  as  law,  that  a  reversioner  can  be  bound  by  his 
knowledge  in  fact  of  a  user  enjoyed  during  the  time  his  land  is  in 
the  possession  of  a  tenant,  as  his  acquiescence  in  such  cases  is 
inferred  from  his  oifering  no  opposition,  it  would  seem  that  lio 
must  have,  by  law,  some  valid  mode  of  preventing  the  right  from 
vesting  by  the  continuance  of  the  iiser.  With  respect  to  a  negative 
easement  it  is  clear  the  exercise  of  such  a  right  gives  no  right  of 
action  to  any  person  ;  and  even  as  to  some  positive  easements,  such 


(/,)  Daiiul  V.  Xorfh  (1800),  U  East,  Morr/an  x.  R-ar  {ld07).'W.'S.  196.] 
372;  iJirmibnryv.Grinsel/ {1800),  2Wms.  ,.v  g,        ^.    j^,^„^  ^^f^.^W   2  Brod,  k 

Saund.    176    (d)    (e)  ;    Roberts   v.    Jam.s  ^.^       gg-'     5  j_  p_  jj,,,,_  5^-     3;,  r_  ^ 

in  (1903),  89  L.T  282.     The  rule  stated  .,30?  [if.Ao/.  v. /«,„«  (1903),  89  L.  T. 
the  text  applies  also  to  the  acquisition,  -   "- 

under  the  Prescription  Act,  1832,  of 
easements  other  than  li<i:ht  [Kilgour  v. 
Gaddcs,  [1901]   1    K.   B.  157)  ;  but  it  is 

otherwise  -with  re<,'ard  to  an  easement  of  also   by   rurke,    J.,    in    Gra^ 

light  under  the  Act.     Fear  v.  Mon/a>i,  (1«21),   2  B.    &  B.  6G7  ;  6  J.  B 

[1906]     2     Ch.    415;    affd.    .sub  num.  .'33.') ;  23  R.  R.  630. 


282]. 

(/.)  Per  Le   Bl.-inc,   J.,   in   D<i; 
Korth  (1809),  II  East,  372:  and  - 
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Acquiescence 
of  owner  of 
inheritance 
required  [at 

common  law]. 


as  a  riglit  of  way,  it  is  doubtful  whether  the  reversioner  could  main- 
taiu  an  action  (/) ;  and,  during  the  continuance  of  the  tenancy  he 


(l)  ["In  order  to  maintain  the  action 
it  was  necessarj'  for  him  to  aver  and 
prove  that  the  act  complained  of  "was 
injurious  to  his  reversionary  interest, 
or  that  it  should  appear  to  be  of  such  a 
permanent  nature  as  to  be  necessarily 
injurious.  A  simple  tre.^pa.ss,  even  ac- 
companied by  a  claim  of  right,  is  not 
necessarily  injurious  to  his  reversionary 
interest."  Per  Parke,  J.,  Baxter  v. 
Tat/hr  (1832),  4  B.  &  Ad.  76.  Baxter 
V.  Taylor  was  acted  upon  in  Simpson 
V.  Saraffc  (1856),  1  C.  B.,  N.  S.  352, 
in  which  the  Court  held  that  no  a'^tion 
lies  by  a  reversioner,  for  a  smoke 
nuisance  caused  by  lighting  fires  in  a 
factory  and  causing  sm(ike  to  issue  so 
as  to  be  a  nuisance  to  the  reversioner's 
tenants  and  make  them  give  notice  to 
quit :  and  a  very  similar  point  was 
decided  in  Mitmford  v.  Oxford,  IVorct-sttr 
and  Wi'lvcrhampton  Bail.  Co.  (1856),  1 
II.  &  N.  34,  where  the  complaint  was 
for  causing  loud  noises,  and  the  Court 
held  that  the  action  would  not  lie ; 
and  see  Damper  v.  Bafsett,  [1901]  2  Ch. 
350.  It  would  be  foreign  to  the  subject 
of  this  book  to  discuss  the  question 
how  far  these  cases  can  be  reconciled 
with  the  old  authorities,  referred  to 
by  the  Court  in  Bell  v.  MuUajid  Rail. 
Co.  (1861),  10  C.  B.,  N.  S.  287,  as 
to  the  right  of  action  for  causing 
tenants  to  leave  their  tenements.  In 
both  cases  the  Court  relied  upon  the 
fact  that  the  injury  complained  of  was 
not  of  a  permanent  character,  although 
unquestionably  the  repetition  of  such 
acts  would  funiish  evidence  again.st  the 
reversioner,  whether  he  might  be  able 
to  rebut  it  or  not.  In  Kid(iUl  \.  Moor 
(1850),  9  C.  B.  372,  Maule,  J.,  referring 
to  the  dictum  of  Parke,  B.,  in  Baxter  v. 
Taylor,  says,  "  My  brother  Parke  does 
not  say  that  it  would  not  be  evidence 
if  the  party  claimed  a  right  of  way  and 
meant  to  assert  it ;  "  and  in  Tickle  v. 
Broun  (1836),  4  A.  &  E.  378,  Patteson, 
J.,  said,  "  before  the  statute  the  acts  of 
the  tenants  would  have  been  evidence 
against  the  reversioner,  though  their 
declarations  were  not  so."  In  Bal/c  v. 
Shinner  (1852),  18  Q.  B.  575.  where, 
there  being  a  user  of  twenty  years, 
during  the  first  fifteen  years  of  which 
the  premises  were  under  lease,  Erie,  J., 
said,  if  this  case  had  arisen  before  the 
statute,  there  would  have  been  good 
evidence  to  go  to  the  jurj',  notwith- 
standing the  existence  of  the  tenancy, 


and  the  question  is  still  to  be  left  to 
the  jury  in  the  same  way  ;  and  see  the 
judgments  in  Daniel  v.  Xorth  (1809), 
11  East,  372;  Luuhan  v.  Deeble,  9 
Ir.  C.  L.  R.  305  ;  Cioper  v.  Crabtree 
(1882),  L.  R.  20  Ch.  Div.  589;  Ilanna 
v.  Pollock,  [19001  2  Ir.  R.  664;  and 
below.  Part  V^I.  Chap.  II.  sect.  2. 

It  seems  unjust  to  deprive  the  rever- 
sioner of  an  immediate  remedy  in 
respect  of  acts  which  may  at  a  future 
time  furnish  evidence  against  him,  and 
which  though  he  may  possibly  in  many 
cases  be  able  then  to  rebut,  must  in  all 
cases  involve  him  in  trouble  and  ex- 
pense, by  affecting  the  evidence  of  his 
right.  The  point  is  akin  to  that  which 
is  raised  in  actions  by  reversioners  for 
obstructions  by  others  to  the  enjoyment 
of  easements  by  their  tenants,  the  ground 
of  which  actiiin  is,  that  the  evidence  of 
the  right  of  the  reversioner  to  the  ease- 
ment is  affected,  as  his  acquiescence  in 
the  obstruction  would  furnish  evidence 
against  him  of  a  renunciation  and 
abandonment  of  it.  See  per  Tindal, 
C.  J.,  Bower  V.  Bill  (1835),  1  Bing.  N.  C. 
549;  41  R.  R.  630. 

In  JCidffillv.  jVoor  (1850),  9  C.  B.  364  ; 
82  R.  R.  364,  the  plaintiff  sued  for  the 
locking  of  a  gate  across  a  way  to  which 
the  tenants  of  the  plaintiff  were  entitled 
in  respect  of  the  tenement  of  which  he 
was  reversioner,  and  it  was  objec'tcd,  on 
motion  in  arrest  of  judgment,  that  the 
act  complained  of  was  not  of  a  perma- 
nent character  ;  but  the  Court  held  that 
the  declaration  was  good,  as  such  an  act 
mif/ht  operate  as  an  injury  to  the  rever- 
sionary interest,  and  that  the  question 
whcth'tr  the  plaintiff  is  injured  in  his 
reversionary  estate  is  one  of  fact  for  the 
jury.  Maiile,  J.,  said,  "  I  cannot  doubt 
that  there  may  be  such  a  locking  and 
chaining  of  a  gate  as  would  amount  to 
as  permanent  an  injury  to  the  plaintiff's 
reversionary  interest  as  the  building  of 
a  wall :  and  the  allegation  that  the 
plaintiff'  was  iujuied  in  his  reversionary 
interest  is  an  alhgation  of  matter  of 
fact  ....  which  is  for  the  jury  to  find 
according  to  the  evidence."  And  in  The 
Metropolitan  Anu'dation  v.  Fetch  (1858), 
5  C.  B.,  N.  S.  504,  a  declaration  in  an 
action  by  a  reversioner  for  obstructing 
ancifut  lights  by  the  erection  of  a 
hojtrding  was  sustained,  the  Court 
holding  that  such  an  erection  might  be 
an  injury  to  the  reversion,  and  that 
it  was  for  the  jury  to  determine.     In 
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may  ho  unable  either  to  interrupt  the  eujojnienl  or  to  conipel  his 
tenant  to  do  so.     Unless,  therefore,  some  ])ositive  ai-t,  as  a  notice,    , 
intimating-  his  dissent,  bo  sufhcient  to  obviate  tlio  effect  of  the  user  " 
giving  a  right,  he  would  not  be  brought  into  the  condition  of  a 
"  valens  agere,"  without  which  the  prescription  ought  not  to  run 
against  him. 

Bracton,  treating  of  the  qualities  of  a  possession  necessary  to 
confer  a  right,  appears  to  consider  that  such  notices,  at  all  events  if 
followed  up  by  an  action  as  soon  as  the  party  is  iu  a  condition  to 
bring  one,  will  amount  to  an  interruption. 

"  Continuam  dico  ita  quod  non  sit  intorrujita  ;  intcrrunipi  eniiu 
poterit  multis  modis  sine  violentia  adhibila,  per  deuuntiationoni 
et  impetrationem  diligentem,  et  diligentem  prosequutionem,  et  per 
talem  interruptionem,  nunquam  acquiret  possideus  ex  tomporo 
liberum  tenementum  "  (/;/). 

And  in  speaking  of  this  precise  ease — of  a  particular  estate 
existing  in  the  servient  tenement  during  the  user  of  the  easement 
— he  seems  to  be  clearly  of  oi)inion  that  such  a  prohibition  will  be 
sufficient  to  preserve  his  right. 

"  Si  autem  fuerit  seisina  clandcstina,  scilicet  in  absentia  domi- 
norum  \el  illis  ignorantibus,  et  si  scirent  essent  prohibituri,  licet 
hoc  fiat  de  consensu  vel  dissimulatione  ballivorum,  valere  non 
debet"  (;/). 

In  the  case  of  Arliirriglit  v.  Gc/i  {o),  great  stress  was  laid  by  the 
Court  upon  the  difficulty,  on  the  part  of  the  servient  owner,  of 
resisting  the  enjoyment. 

"  But  though,"  says  Mr.  Serjeant  Williams,  "  an  uniuterrupted  ronwiw 
possession  for  twenty  years  or  upwards  should  be  sufficient  evidence  omUvmeni  " 
to  be  left  to  a  jury  to  presume  a  grant;  yet  the  rule  must  ever  be  '**  ^'"''*^- 
taken  with  this   qualification,   that  the   possession  was  with    the 
acquiescence  of  him  who  was  seised  of  an  estate  of  inheritauce.    For 
if  a  tenant  for  term  of  years,  or  life,  permits  another  to  enjoy 
an  easement  on  his  estate  for  twcntj^  years  or  upwards,  without 


that  case  also  the  jixdgcs  Lay  down  that  respect  of  a  series  of  .separate  upl.-t  of 
the  way  iu  which   the  act  might  injure  obf*tructiou  furui.-<hiiigevidi'iiro  in  cieniiil 
the   reversioner  would    bo   by  uffurdnuj  of  the  right,  while  he  has  such  action  in 
evidence  in  denial  of  thf  r'ujht .     According  the  case  of  tlie  wooden  ho.-iidijiif  inter- 
to  the  last  class  of  cases,  the  jury  might  vening,  or  wh}'  a  scries  of  trospn.iM--.  in 
fiud  for  plaintiff  if  the  act  complained  the  assertion  of  a  right  of  way  should  ii<>t 
of  would  furnish  any  evidence  in  denial  give  a  right  of  action  to  a  reversioucr.J 
of  the  right.     It  is  difficult  to  discover  (/«)  Lib.  2,  f.  r>l  b. 
any  principle  upon  which  the  reversioner  («)  Lib.  4,  f.  221. 
should  be  without  remedy  by  action  in  (<>)  (1839),  5  !M.  A:  W.  203. 
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Persons  interruption,  and  then  the  particular  estate  determines,  such  user 
enjoyment  is  will  not  affect  him  who  has  the  inheritance  in  reversion  or 
^^^^-  remainder ;  but  when  it  vests  in  possession  he  may  dispute  the 
right  to  the  easement,  and  tlie  length  of  possession  will  be  no 
answer  to  his  claim.  Thus,  where  A.,  being  a  tenant  for  life,  with 
a  power  to  make  a  jointure,  whicli  he  afterwards  executed,  gave 
licence  to  B.  in  1747,  to  erect  a  wear  on  the  river  T.  in  A.'s  soil, 
for  the  purpose  of  watering  13. 's  meadows,  and  then  A.  died,  and 
the  jointress  entered  and  continued  seised  down  to  the  year  1799, 
when  the  tenant  of  A.'s  farm  di^'erted  the  water  of  the  river  from 
the  wear ;  upon  which  the  tenant  of  B.'s  farm  brought  an  action 
on  the  case  for  diverting  the  water ;  it  was  held  by  the  Court  of 
King's  Bench  that  the  uninterrupted  possession  of  the  wear  for  so 
many  years,  with  acquiescence  of  the  particular  tenants  for  life, 
did  not  affect  him  who  had  the  inheritance  in  reversion  ;  but  as 
the  Court  entertained  some  doubt  of  the  fact  of  the  licence,  and 
as  the  verdict  for  the  plaintiff  would  not  conclude  the  rights  of 
the  parties,  they  did  not  think  it  right  to  disturb  the  verdict  : 
but  the  Court  was  of  opinion  upon  the  point  of  laiv  as  above 
stated  "(;;). 
Daniel  Y.  In  Daniel  V.   North  [q),   which  was  an  action  for    obstructing 

ancient  lights,  it  appeared  that  the  premises  on  which  the  ob- 
struction was  erected  had  been  occupied,  during  twenty  years,  by 
a  tenant  at  will,  and  there  was  no  evidence  that  the  owner  of 
those  premises  was  aware  of  such  enjoyment. 

Lord  Ellenborough  observed,  on  the  argument  for  a  new  trial, 
"  How  can  such  a  presumption  be  raised  against  the  landlord, 
without  showing  that  he  knew  of  the  fact  when  he  was  not  in 
possession,  and  received  no  immediate  injury  from  it  at  the 
time  ?  "  In  delivering  his  judgment  his  Lordship  said :  "  The 
foundation  of  presuming  a  grant  against  any  party  is,  that  the 
exercise  of  the  adverse  right  on  which  such  presumption  is 
founded  was  against  a  party  capable  of  making  the  grant ;  and 
that  cannot  be  presumed  against  him,  unless  there  were  some 
probable  means  of  liis  knowing  what  was  done  against  him ;  and 
it  cannot  be  laid  down  as  a  nde  of  law,  that  the  enjoyment  of  the 
plaintiff's  windows  during  the   occupation   of   the   opposite   pre- 


{/j)  2  "Wins.    Saund.   175  e;   2  Notes       the  time  of  the  particular  tenant.] 
to  Saund.  509.     [Nota,  it  did  not  appear  (<?)   (1809),  11  East.  372. 

that  there  had  been  any  user  except  in 


North. 
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mlsos  by  a  tenant,  tliouf^li  for  twenty  y.^ars,  without  tlm  know-       P«n.,«. 
lodge  of  the  landlord,  will  bind  the  latter,  and  tli.TO  is  no  evidenoe  "*■"''"*'  *■""" 
stated   in    the   report    from    whence    his    knowledge    should    ho 
presumed." 

So  in  Barhrr  v.  llivlixnixon  {,%y\]u^n)  li-lils  had  ht-ea  .-njoyed  ii;.Ury. 
for  more  tlian  twenty  years  contiguous  to  land  which,  witliiu  that  '^''^""'*^- 
]ieriod,  had  been  glebe  land,  but  was  conveyed  to  a  purduiser 
nnder  the  statute  05  Geo.  3,  o.  1-14,  it  was  held  that  no  action 
would  lie  against  such  purchaser  for  building  so  as  to  obstruct 
the  lights,  inasmuch  as  the  rector,  who  was  tenant  for  life,  could 
not  grant  the  easement,  and  therefore  no  valid  grant  could  ho 
presumed. 

The  cases  above  cited  were  decided  before  the  passing  of  the 
statute  2  &  3  Will.  4,  c.  71,  and  it  is  important  to  observe, 
that  the  law  with  regard  to  the  easement  of  window  lights  undt-r 
that  statute  stands  upon  an  entirely  different  footing  from  that 
applicable  to  all  other  easements ;  at  all  events,  with  regard  to  its 
acquisition. 

By  the  statute,  twenty  years'  enjoyment  of  the  access  of  light 
to  a  house  or  building,  without  interruption,  confers  an  absolute 
and  indefeasible  right,  unless  such  user  was  had  under  some  written 
•agreement.  No  provision  appears  to  be  made  for  the  circumstance 
of  the  premises,  upon  which  the  restriction  is  to  be  imposed, 
having  been  during  the  whole  or  any  part  of  the  time  in  the 
possession  of  a  tenant,  for  the  ignorance  or  ac(|uiescence  of  the 
landlord,  or  even  for  cases  in  which  it  may  have  been  absolutely 
impossible  for  him  to  have  interfered  at  any  time  during  the  twenty 
years  ;  [and  it  has  accordingly  been  expressly  decided  that  a  right 
to  light  may  be  absolutely  and  indefeasibly  acquired,  imder  section 
3  of  the  statute,  so  as  to  be  permanently  annexed  to  the  dominant 
tenement,  as  against  the  servient  tenement,  by  twenty  years' 
enjoyment  without  interruption,  even  though  during  the  whole 
joeriod  the  dominant  and  serA'ient  tenements  are  held  under  lease 
by  different  lessees  under  a  common  landlord  (-s). 

The  right  to  light  now  depends  upon  the  positive  enactment  of 
the  statute.     It  is  matter  Jnri:^  posifirf  and  does  not  requir(%  and 


(>•)   (1821),  1  B.  &  A.  579  ;  23  E,.  R.  (.v)  Fear  v.  Mor//aii,  [1906]  2  Gh.  ^oe ; 

400;    see    also   Runcorn   v.    Doc,    dem.  afltd.   sub  nom.  Morgan  v.  Fear  (1907), 

Coojoer  (1826),  5  B.  &  C.  690;   8  Dowl.  W.  N.  196. 
&  K.  450. 
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Persons       [ouo^lit  uot  to  be  rested  on,  any  presumption  of  ffrant  (f).     And  it 

agrainst  whom  ■,  t       i       i  i     i  i      i  i  •    ^  •, 

eujuymeut  is  ^fis  accordingly  been  held  that  the  right  can  be  acquired,  by 
^  enjoyment  for  the  statutory  period,  against  a  statutory  company- 

incapable  of  making  the  grant  {ii).~\ 

The  cases,  therefore,  of  ancient  ^vindo^^  s  above  cited  are  [not  now 
of  application,]  except  in  cases  where  by  reason  of  the  claimant  not 
suing  in  time,  ho  is  driven  to  rely  on  the  common  law  right ;  but 
as  the  statute  does  not  appear  to  have  made  any  material  alteration 
in  the  law  as  ajiplicable  to  the  user  of  other  easements  for  a  period 
of  twenty  years,  these  decisions  are  at  all  events  authorities  in  the 
case  of  all  those  rights  to  M-hich,  before  the  passing  of  the  statute, 
the  law  of  light  was  analogous  (.r). 

"  During  the  period  of  a  tenancy  for  life,  the  exercise  of  an 
easement  will  not  affect  the  fee.  In  order  to  do  that,  there  must 
have  been  that  period  of  enjoyment  against  the  owner  of  the 
fee"_0/). 

With  regard  to  all  [affirmative]  easements,  the  law  as  to  the 
servient  tenement  not  being  in  the  possession  of  the  owner  of  the 
inheritance,  where  knowledge  in  fact  on  his  part  can  be  shown, 
would  appear  to  be  the  same  as  before  the  statute.  But  where 
the  servient  tenement  "  upon,  over,  or  from  Avhicli  any  way,  or 
other  convenient  watercourse,  or  use  of  water,"  is  claimed,  has 
been  held  under  any  term  of  years  exceeding  three  years  from  the 
granting  thereof,  the  user  during  the  continuance  of  such  term  is 
excluded  in  the  computation  of  the  period  of  forty  years  (~),  pro- 


(C)   T(ipli)i(/v.  Jones  (I860),  11  H.  L.  C.  raised  on  a  traverse  of  a  plea  under  the 

290  ;   Ilijmaii  v.   ^'(ln  den  Bergh,  [1908]  statute,  hut  upon  a  tra\erse  of  a  decla- 

1  Ch.  167,  176,.  perFarwcU,  L.  J.  ration  alleging  a  right  in  general  terms, 

(«)  Jordeaon  v.  StUtou,  fiouthcoatcs,  and  under    which    traverse    every    possible 

Drtjpcol  Gas  Cu.,  [1898]  2  Ch.  614  ;   on  objection  was  open. 

appeal,  {.^^f^^V^  ^h.  2\~t.  ^^  ^.^  whether  an  easement  not  good 

(x)  bee  7/ «// V.  i\t.ro«  (I8O0),  3  hmith,  „•     <.  j.i      *                v           j          ■     .. 

?lf  •  S  E,  R   ">5  against  the   fee    can    be   good   agamst 

,  '   TD     ■  1-. "  '•"  '  •      7>  ■  7/         Tf^  77  '^    tenant    for    years,    eee    Wheatun   v. 

(«)  Per  Curiam  in  Bright  v.    11  (ilkcr  »/-„„/^   t    -r     ncoQn  q  nu    aq -^ 

(1834),    1  C.  M.  k  R.  422  ;    40  R.  R.  ^"^^'^  ^-  ^■'  ^^^^^^  ^  ^^-  ^^'^ 

536  ;   RohtrU  v.  James  (1903),  89  L.  T.  (r)  Both  of  the  period  of  twenty  and 

2S2  ;   [but  this  does  not  apply  to  light  forty   years.      Per    Cur.    in    Jir'u/ht    v. 

(see  Freuen    v.   I'Jiilipp.s,   aute,    p.    2U4,  7/a//«-  (1834),   1    C.  M.   &  R.  211  ;    40 

note  (2^)  ;  Fiar  v.  Morgan,  ubi  sup.)  ;  and  R.  R.  536.     [I3ut  the  judges  in  B.  R.  in 

in  the  case  of  other  easements,  if  the  re-  J'alk  v.  thinner  (1852),  18  Q.  B.  575  ;  88 

versioncr  does  not  reply  the  existente  of  R.  R.  703,  were  clearly  of  opinion  that 

the  tenancy  for  life  to  a  plea  of  enjoy-  the  forty  years'  period  only  is  affected 

ment    under  the   Act,    the   fee   will  be  by  sect.  8,  and  Erie,  J.,  said,    "  The  8th 

bound    by    the    enjoyment    under    and  section    applies  exfiressly   to   the   com- 

against  tlie  tenant  for  lite.      This  pinnt  put;iliun    of    an    enjoyment    for    forty 

could  not  arise  in  Bright  v.  H'alher,  40  years  ;   it  would   be  contrary  to  all  the 

R.  R.    536,    where  the  point  was  not  rules   of   construction   to    hold   that  it 


BY  PRESCRIPTION. 


vided  tliG  owner  assorts  las  rights   witliiii  Ihroo  years  after   tlio 
expiration  of  the  term. 

In  Bright  v.    Walkvr  (a),  wliore  an  action  was  by  om:  lussoo  of 
the  Bisliop  of  Worcester  against  another  lessee  for  obstructing  a 


applies  also  to  the  computation  of  au 
eujo_vmout  for  tAveiity  years.  The  only 
])Ossible  ground  for  such  a  conclusion  is 
found  in  Bright  v.  Walker.  But  there 
the  question  was  as  to  the  exclusion  of  a 
tenancy  for  life,  and  the  Court  was 
clearlj^  rig^ht  in  holding-  that  such  a 
tenancy  must  be  excluded  from  the  com- 
putation of  twenty  years'  enjoyment. 
It  is  so  excluded  under  sect.  7,  and  1  do 
not  see  that  its  exclusion  is  made  more 
clear  by  sect.  8  ;  I  do  not  think  the 
learned  judge  ever  meant  to  say  that  a 
tenancy  for  years  must  be  excluded  from 
the  computation  of  au  enjoyment  for 
twenty  years." 

In  Palk  V.  Shinner,  a  way  had  been 
used  for  twenty  years,  during  the  first 
fifteen  of  which  the  servient  tenement 
had  been  under  lease ;  and  it  did  not 
appear  whether  the  reversioner  knew 
of  the  user  during  the  lease,  but  at  all 
events  no  resistance  was  made  either 
during  the  fifteen  years  or  the  remain- 
ing years  for  which  the  land  was  in 
possession  of  the  reversioner.  Erie,  J., 
told  the  jury  that  the  fact  of  the  land 
having  been  in  lease  for  the  fifteen 
years  would  not  defeat  the  user  ;  and, 
vipon  a  rule  nisi  for  a  new  trial  for 
misdirection,  the  question  principally 
argued  was  whether  the  8th  section  of 
the  statute  applied  to  a  twenty  years' 
user,  so  that  the  tenancy  should  be  ex- 
cluded, and  the  Court  expressed  a  clear 
opinion  that  it  did  not  ;  but  Erie,  J., 
said,  if  this  case  had  arisen  before  the 
statute,  "there  would  have  been  good 
evidence  to  go  to  the  j  ury  of  a  user  as  of 
right  for  twenty  years,  notwithstanding 
the  existence  of  the  tenancy." 

It  should  seem  that  any  objection  in 
respect  of  the  land  having  been  in  lease 
which  might  have  been  taken  at  the 
common  law  may  still  be  taken  to  a 
user  for  twenty  years  under  sect.  2  of 
the  statute,  although  the  statutory  pro- 
cess of  excluding  the  time  of  the  lease 
is  not  open  except  in  the  case  of  forty 
years'  user. 

On  the  other  hand,  in  the  case  of 
forty  years'  user,  unless  the  reversioner 
should  resist  the  claim  within  three 
years  from  the  termination  of  the 
tenancy,  he  could  not  set  up  the  exist- 
ence of  the  lease  iu  any  way — not  by 


way  of  exclusion  fr..m  tlie  comput.itioii, 
by  reasou  of  tlie  expres.s  condition  im- 
posed by  sect.  8,  of  resisting  witliin  tliu 
three  years  above  mentionf<l.  and  not 
as  at  the  common  law  by  reahon  of  the 
provisions  of  sect.  2,  wliicli,  th-mjfh 
they  allow  a  twenty  years'  user  to  be 
defeated  "  iw  ani/  other  uinj"  in  which 
the  same  at  the  common  law  iniirht  Wt 
defeated,  do  not  allow  t^o  foPty  yi-arn' 
user  to  be  so  defeated,  but  only  by 
showing  that  the  enjoyment  wum  had 
under  a  written  agreement,  ho  that  but 
for  the  8th  section  the  reversioner  could 
make  no  use  of  the  fact  of  tlie  tenancy 
at  all. 

In  short,  there  are  two  distinct  ways 
in  which  the  existence  of  a  term  of 
years  may  be  taken  advantage  of  :  — 

1.  As  showing,  in  connection  with 
the  other  circumstances  of  the  c:uft', 
that  there  has  not  been  enjoyment  bind- 
ing against  the  reversioner,  ex.  gr.  a-*  in 
the  case  of  an  enjoyment  for  twenty 
years,  commencing  during  tfuancy  and 
continued  through  it,  Jind  not  known  to 
him  and  his  agents. 

2.  As  entitling  the  reversioner  to 
have  the  period  of  enjoyment  during 
the  term  excluded  from  tin-  period  of 
computation,  so  as  virtually  to  extend 
the  period  of  enjoyment  required  to  l>e 
proved. 

The  first  way  was  open  at  the  com- 
mon law,  and  is  left  untouched  by  tho 
statute  in  so  far  as  the  period  of  twenty 
years'  user  under  sect.  2  is  concerned, 
i)ut  is  not  left  in  the  ca.se  of  the  forty 
yeai's'  user.  The  second  way  in  tlio 
creature  of  the  statute,  and,  accordinjf 
to  the  case  of  I'alk  v.  Shinnrr,  in  only 
applicable  to  a  case  of  forty  ycirs'  user; 
but  if  the  person  resisting  the  claim 
does  not,  by  resisting  it  williin  thnHJ 
years  from  the  end  of  the  term,  comply 
with  the  condition  upon  which  only  by 
the  8th  section  he  ciu  take  advuntAgo 
of  the  statutory  mode  of  altogether  ex- 
cluding the  term  from  th»'  computation 
of  the  period  of  enjoyment,  he  in  de- 
barred from  setting  up  the  fact  of  the 
existence  of  the  tenancy  for  year*  «t 
all.] 

{a)  (1834),  1  C.  il.  &  R.  211:  iO 
U  R.  536 ;  [and  w"e  A'l/yoMr  v.  Uadda, 
[1901]  1  K.  B.  1.57.] 
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Persons       way,  tlio  evidence  of  tlie  right  consisted  of  an  user  for  twenty 

eDjoyment  is    vears,  during  wliicli  time  the  land  of  the  defendant  had  been  in 

^'^^'^-         lease  for  lives  ;    the  Court  of  Exchequer  held  that  the  plaintiff 

Bright  V.      lijiJ  gained    no    right   by  such    user  against  the  bishop   or  an}^ 

other  person.     But  no  evidence  was  given,  nor  was  the  question 

in   any  way  raised,  of    the   knowledge   or   acquiescence   of    the 

bishop  {b). 

Upon  the  point  how  far  the  reversioner  is  bound  by  an  enjoy- 
ment had  during  the  continuance  of  a  particular  estate,  two 
questions  of  great  doubt  and  difficulty  have  been  introduced  by 
the  statute : — 

1st.  Supposing  the  reversioner,  being  aware  of  the  fact,  from 
time  to  time  gives  a  parol  or  written  notice  of  his  dissent  to  the 
enjoyment  of  the  easement,  any  active  interference  on  his  part 
being  prevented  by  the  existence  of  the  particular  estate — 

2nd.  Supposing  the  reversioner  to  be  in  total  ignorance  of  any 
such  enjoyment  having  been  had  during  the  continuance  of  the 
particular  estate,  and  in  consequence  of  such  ignorance  not  to  have 
availed  himself  of  the  exception  in  his  favour  contained  in  the 
statute — 

In  either  of  these  cases  would  a  valid  right  to  an  easement  be 
acquired  ? 

[In  the  case  of  light  the  answer  to  this  question  is  in  the 
affirmative  (c).  In  the  case  of  other  easements  it  would  appear  to 
depend  upon  whether  the  user  is  of  twenty  years  or  forty  years, 
and,  if  of  twenty  years,  whether  the  reversioner  is  entitled 
expectant  on  a  term  of  years,  or  on  a  life  tenancy. 

If  the  user  is  of  twenty  years  the  reversioner  expectant  on  a 
life  tenancy  would  not  be  bound,  by  reason  of  the  exclusion  of 
the  period  of  disability  under  section  7  ;  as,  however,  section  7 
does  not  exclude  the  period  during  which  the  servient  tenement 
shall  have  been  in  lease  for  a  term  of  years,  and  section  8  applies 
only  to  the  period  of  forty  years,  it  would  seem  that,  so  far  as  the 
statute  is  concerned,  he  would  be  bound,  if  his  reversion  was 
expectant  on  a  term  of  years. 


{b)  [The  life  tenancy  being  abnoluUh)  the  person  resisting  the  claim  to  take 
excluded  by  sect.  7  in  computing  the  every  possible  objection  under  the  Act 
period  of  twenty  years,  the  Icnowiedge  without  the  necessity  of  sjjecially  plead- 
er acquiescence  should  seem  to  be  im-  ing  the  existence  of  the  tenancy  for 
material.     It  has  already  been  pointed  life.] 

out,  that  in  Jli-iyht  v.   Walker  the  ques-  (c;  See  the  cases  cited  above,  p.  201. 

tion  was  raised  in  a  form  which  enabled 
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[If   tlie  user  is  of  forty  years,  lie  v.'ould  Lc*  Lonnd,  unless  he       r. 
resisted  witliiu  three  years  from  the  expiration  of  tlic  term,  under 
section    8  ;    or   unless  the    circumstances  -were  such    (as,  r.y.,  in 
Kilgou)'  V.  Gaddea  (d)  )  as  not  to  admit  of  tlio  user  liuvin;,'  btt-n 
"  as  of  right  "  against  him.] 

At  all  events,  if  the  user  of  any  easemrnt  had  actually  com- 
menced before  the  property  over  which  it  was  claimed  iiassed  into 
the  possession  of  the  lessee,  the  mere  fact  of  such  tenancy  having 
continued  during  a  period  of  twenty  years  will  not,  it  seems,  bo 
sufficient  to  defeat  the  right  acquired  by  tlie  la[)se  of  time,  unless 
it  be  also  shown  that  the  landlord,  up  to  the  time  of  granting;  the 
lease,  was  in  ignorance  that  any  such  right  was  claimed.  Thu.'<, 
where  a  house  was  proved  to  have  been  built  thirty-eight  years, 
during  the  whole  of  which  time  there  had  been  windows  towards 
the  adjoining  premises,  and  these  premises  had  belonged  for  a 
number  of  years  to  a  family  residing  at  a  distance,  none  of  wh(;m 
were  proved  to  have  ever  seen  them,  and  they  had  been  occupied 
by  the  same  tenant  during  the  last  twenty  years — the  Com-t  held, 
that,  after  such  a  long  enjoyment,  the  windows  must  be  considered 
ancient  windows,  and  that  the  plaintiff  was  consequentl}'  entitled 
to  recover  for  their  obstruction  (<?).  Bayley,  J.,  in  his  judgment, 
says,  "  The  right  is  proved  to  have  existed  for  thirty-eight  years  ; 
the  commencement  of  it  is  not  shown.  It  is  possible  that  the  pre- 
mises both  of  the  plaintiff  and  defendant  once  belongeil  to  the 
same  person,  and  that  he  conferred  on  the  plaintiff,  and  those  under 
whom  she  claims,  a  right  to  have  the  windows  free  from  obstruc- 
tion. Daniel  v.  North  has  been  relied  on  to  show  that  the  tenancy 
rebutted  the  presumption  of  a  grant,  but  this  is  a  very  dilfereut 
case.  Here  tenancy  was  shown  to  have  existed  for  twenty  years, 
but  the  origin  of  the  plaintiff's  right  was  not  traced.  And  Little- 
dale,  J.,  adds,  "  It  was  proved  that  the  windows  had  existed  for 
thirty-eight  years,;and  the  tenancy  for  twenty.  How  the  land  was 
occupied  for  eighteen  years  before  that  time  did  not  appear. 
I  think  that  quite  sufficient  to  found  the  presumplinn  of  a 
grant"  (/). 

As  the  claim  of  an  easement  is  in  derogation  of  the  ordinary 
rights  of  property,  it  lies  upon  the  party  asserting  such  ■  l.tim 


111 


((/)  [1904]  1  K.  B.  457.  nom.    Morga,,   v.   1-ear   (190,,.   W.    >. 

M   Cross  V.   Leu-is  (1824),   2   B.   &   C.  196.] 

G86  ;  4  D.  &  R.  234  ;   [and  see  now.  Fear  (f)  [See  Palk  v.  -V/mm/mt.  autc,  p.  110, 

V.  Morgan,  [1906]  2  Cb.  400  :  atW.  wub  note  (--).] 
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enjoyment  is 

valid. 


Di.aabilities 
in  computing 
twenty  years. 


opposition  to  common  right,  in  all  cases  to  support  his  case  by 
evidence.  In  Cros.s  v.  LeuiH,  the  absence  of  any  evidence  as  to  the 
earlier  state  of  the  windows  was  indeed  held  to  operate  in  favour  of 
the  plaintilf — the  party  claiming  the  easement ;  but  the  substantial 
proof,  viz.  of  the  user  for  a  period  of  twenty  years,  had  already 
been  given  by  the  claimant ;  and  tliis,  unrebutted  by  any  evidence 
to  take  the  case  out  of  the  ordinary  rule,  was  of  course  sufhcient  to 
establish  the  easement. 

From  the  observations  of  the  learned  judge  in  the  above  case,  it 
would  apjiear  that,  provided  the  existence  of  the  easement  prior  to 
the  commencement  of  the  tenancy  was  shown,  and  a  sufficient 
length  of  enjoyment  hud  taken  place  to  afford  evidence  of  a  grant, 
the  burthen  of  proof  would  be  thrown  upon  the  owner  of  the  land 
sought  to  be  made  liable  to  the  easement ;  and  unless  he  could 
show  such  previous  user  to  have  taken  place  without  his  knowledge, 
the  right  to  the  easement  would  be  established  (r/). 

Indeed  it  should  seem  from  this  case  that  proof  of  enjoyment  for 
twenty  years  was  in  all  cases  prima  facie  evidence  of  a  title  wliicli 
must  be  rebutted  by  the  owner  of  the  servient  tenement. 

With  respect  to  the  party  against  whom  the  right  is  to  be  estab- 
lished, as  a  grant  from  the  owner  of  the  servient  tenement  is  to  be 
presumed,  disability  on  his  part  to  execute  such  a  grant  will  exclude 
the  presumption  which  would  otherwise  arise  from  user  duriug  the 
continuance  of  such  disability  (//). 

By  the  statute,  in  all  cases  of  computing  the  twenty  years'  user, 
excejot  in  the  case  of  light,  the  time  during  which  the  servient 
owner  may  ha"\'e  been  an  infant,  idiot,  non  compos  mentis,  femme 
covert,  or  tenant  for  life,  or  during  which  any  action  or  suit  to  dis- 
pute the  right  afterwards  abated  by  the  death  of  any  party  may 
have  been  pending,  is  excluded  (/).     No  provision  is  made  for  the 


{fj)  See  Gra>/\.  Bond  (1821),  2  Brod. 
k  Bing.  6G7  ;  5  J.  B.  Moo.  527 ;  23  R.  R. 
530. 

(//)  [But  this  does  not  apply  to  a  right 
to  light  claimed  under  the  Prescription 
Act,  1832,  s.  3.  Jordeson  v.  Sutton, 
SoKthcoatcH  find  JJri/pool  Gas  Co.,  [IS'JS] 
2  Ch.  fil 4  ;  on  appeal.  [1899]  2  Ch.  217.  J 

(«)  [Under  the  7th  i-ection  these 
peri<Kls  may  be  absolutely  excluded,  if 
properly  pleaded,  from  the  computation 
of  the  time  of  f-njoyment ;  but,  inde- 
pendently of  that,  advantage  may  still 
be  taken  of  any  of  them,  as  at  the 
common  law,  in  respect  of  the  shorter 


periods  of  enjoyment,  though  not  of 
the  longer,  ante,  p.  221,  note.  And,  in; 
respect  of  statutory  disabilities  to  grant  | 
(as  in  the  case  of  Jlill  v.  \ew  Forest' 
CoinmiKxioncm  (1856),  18  C.  B.  60; 
Itochdule  Canal  Co.  v.  lladcUff  (1852), 
18  Q.  B.  287),  a  distinction  appears 
to  exist  between  those  cases  where 
there  is  simply  no  power  to  grant,  and 
in  those  wlierc  there  is  an  absolute 
prohibition  ;  in  the  latter  case  it  should 
seem  that  an  enjoyment,  even  for  the 
longer  period,  would  confer  no  right, 
though  in  the  former  it  might.  In 
neither  can  any  right  be  gained  under 


U\lk,r. 
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case  of  a  pcarty  being  beyond  the  seas  during  111.-  whole  or  anv  j.iirt       ivn«iu. 
of  the  period  of  proscription  (/•).  **'"".**  **!*** 

Before  the  passing  of  the  statute,  an  enjoyment  of  an  oasomoijt  _  ' 
for  twenty  years  would  have  been  evi(h'noe  from  wliich  a  jurv 
might  have  found  a  non-existing  grant  from  tlie  owner  of  tlif 
particular  estate,  whicli  would  have  been  Itinding  on  him, 
altliough  it  could  uot  affect  the  rights  of  tlie  reversitmer ;  but  it 
was  held  in  the  case  of  ]iri(jht  v.  Wdlhir  tliat  by  virtue  of  the 
statute  no  such  modified  right  to  an  easement  can  be  acquired. 
To  be  valid  against  any  under  the  statute,  it  must  bo  vaHd  against 
all  who  have  any  estate  in  the  land. 

"The  important  question,"  said  Baron  I'arki",  in  liriijht  v.  Iirigktr. 
Walker  (/),  "  is,  whether  this  enjoyment,  as  it  eannot  give  a  tith« 
against  all  persons  having  estates  in  the  locus  in  quo,  gives 
a  title  as  against  the  lessee  and  the  defendants  claiming  under 
him,  or  not  at  all  ?  We  have  had  considerable  difficulty  in 
coming  to  a  conclusion  on  this  point ;  but,  upon  the  fullest 
consideration,  we  think  that  no  title  at  all  is  gained  by  an  user 
which  does  not  give  a  valid  title  against  all,  and  permanently 
affect  the  fee.  Before  the  statute,  this  possession  would  indeed 
have  been  evidence  to  support  a  plea  or  claim  by  a  non-existing 
grant  from  the  termor  in  the  locus  in  quo  to  the  termor  under 
whom  the  plaintiff  claims,  though  such  a  claim  was  by  no  means 
a  matter  of  ordinary  occurrence ;  and  in  practice  the  usual  course 
was  to  state  a  grant  by  an  owner  in  fee  to  an  owner  in  fee.  But, 
since  {m)  the  statute,  such  a  qualified  right,  we  think,  is  not  given 
by  an  enjoyment  for  twenty  years.  For,  in  the  first  place,  the 
statute  is  '  for  shortening  the  time  of  prescription  ; '  and  if  the 
periods  mentioned  in  it  are  to  be   deemed   new   times  of  pre- 


the  statute  by  enjoyment  for  the  shorter  absolutely  cxcluaed  under  sect.  7.  tho 

period.     Seep.    191,   note  (y)  :    and  of.  fajt  might  be  t<ct  up  under  se<-t.  2,  if  Uio 

Staffordshire  and  Worcestershire  Canal  Co.  person  absent  .ould  show  ijfiioninro  l-jr 

V.  Birmingham  Canal  Co.  (1866),  L.  R.  himself  or  his  a-eats  of  the  fact  ..f  the 

IH.  Lds.  254;  Lemaitrev.  Lavis  {n%\),  enjoyment   duruiK'    the    ihorUr   iR-noU. 

L.  R.  19  Ch.  D.  281.  but  uot  the  h.nger.]                      .«  u  w 

There  is  nothin-  to  prevent  a  railway  (/)  (1834),  1  C   M.  &  R.  2J0  ;  <»  «•  «• 

company  from  eroctin-  a  hoarding  on  536;  Monmuuthshnf  Canal  Co.  y.ttartor* 

its  own  land  to  prevent  the  acquisition  (1834).   Id.   61 »:    40  K.   K.   M»  .  tare, 

of  a   prescriptive    right    to    light,    see  ;ri«s/N>  v.  7/W.v;>W/.  ;1S;)41,    "  l^.v  ^ 

Bonner  V.  Great  Western  Rnla-ay  (1883),  Whcatun  v.   Maph,  [l^J3J  J  <- 1'     •       ' 

L.  R.  24  Ch.  Div.  1  ;  Foster  v.  London,  case    of    light ):     Ai/yo«r    t.    <^_^''. 

Chatham,  and  Doirr  Raihcay,   [1835]    1  [1904]    1    K      B     4-'' j.  f  •    ""«'*   *• 

Q   B    711  1                                ^     L         J  /'y//„eX-,  [1900]  2  Ir.  R.  604.] 

■(/.•)'[But  in  sudi  case,  although  the  [m)  [to.,   under;    tho   common  Uw 

time    of    such    absence    could    not    be  rule  remams.J 
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Persons  scriptioii,  it  must  have  been  intended  tbiit  the  enjoyment  for 
enjoyment  ia  those  periods  should  give  a  good  title  against  all,  for  titles 
^^^-  by  immemorial  prescription  are  absolute  and  valid  against  all. 
They  are  such  as  absolutely  bind  the  fee  in  the  land.  And,  in 
the  next  place,  the  statute  nowhere  contains  any  intimation  that 
there  may  be  different  classes  of  rights,  qualified  and  absolute — 
valid  as  to  some  persons,  and  invalid  as  to  others.  From  hence 
we  are  led  to  conclude,  that  an  enjoyment  of  twent}'  years,  if  it 
give  not  a  good  title  against  all,  gives  no  good  title  at  all ;  and  as 
it  is  clear  that  this  enjoyment,  whilst  the  land  was  held  by  a 
tenant  for  life,  cannot  affect  the  reversion  in  the  bishop  now,  and 
is  therefore  not  good  as  against  every  one,  it  is  not  good  as  against 
any  one,  and,  therefore,  not  against  the  defendant"  (o). 

In  this  instance  the  enjoyment  had  continued  during  twenty 
years  only.  Where,  however,  the  full  period  of  forty  years  has 
elapsed,  as  that  would  confer  a  right  to  the  easement,  subject  to 
the  condition  only  that  the  reversioner  interfered  within  three 
years  after  the  determination  of  the  particular  estate,  as  in  the 
cases  of  conditional  estates,  a  valid  right  is  given  as  against  all 
the  world,  until  by  the  happening  of  the  conditions  the  estate 
is  defeated. 
Wright \.  "The  enjoyment  of  the  right  during  forty  years,"  said  the 

Court  in  WrigJtt  v.  Wi7/ian/-s  {p),  "alleged  in  the  pleas,  being 
admitted,  the  replications,  which  state  only  an  existing  tenancy 
for  life,  are  no  answer  ;  for  the  time  of  a  tenancy  for  life  in  a 
person  who  might  otherwise  be  capable  of  resisting  the  claim, 
though  excluded  by  the  7th  section  from  the  computation  of  the 
shorter  period  of  twenty  years  ahsolutchj,  is,  by  the  8th  section, 
excluded  from  the  computation  of  the  longer  period  of  forty  years 
conditionaUi/  only ;  that  is,  provided  the  reversioner  expectant, 
on  the  determination  of  the  term  for  life,  shall,  within  three  years 
(that  is,  probably,  before  the  end  of  thi"ee  years)  after  such  deter- 
mination, resist  the  right ;  and  it  does  not  appear  that  the  plaintiff 
is  entitled  to  the  reversion  cjcpectcnd  on  that  ledse,  though  it  is 
aven'ed  that  he  has  a  reversion  expectant  on  the  determination  of 
the  interest  of  the  tenant  in  possession.  Tlie  tenancy  for  the  life 
of  Lord  Dinorbcn,  the  cestui  que  vie,  is  therefore  not  to  be 
excluded,  on  these  pleadings,  from  the  period  of  forty  years  ;  and, 


(o)  lEnglaud  v.  Wall  (1842),  10  M.  &  {p)  (183G),  1  M.  &  W.  100  ;  4G  R.  R. 

W.  699.]  205. 
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sucli  period  boing  cmnplete,  tlie  (lofcndaiit   is  Vntillcd  to  ;iii  ind. - 
feasible  right  to  the  easement  ehiimed." 

Although  the  user  by  which  it  is  souglit  io  acciuin-  an  casement 
must  be  that  of  the  part}'  in  possession  of  the  dominant  t(;nGmont, 
yet  any  user  under  a  claim  of  right  in  respect  of  such  tenement 
will  be  in  contemplation  of  law  user  by  such  possessor.  Hence 
it  appears  that  there  is  no  disability  (ry)  of  any  kind  to  destroy  tht? 
effect  of  such  user;  unless,  indeed,  the  extreme  case  adverted  to 
in  the  civil  law  be  supposed — of  the  only  user  being  by  a  person 
not  having  the  use  of  reason,  in  which  case  no  right  was  acquired, 
the  intention  to  assert  a  right  not  existing.  Tliis  was  illustrated 
by  the  instance  of  putting  something  into  tlie  hand  of  :i  man  when 
asleep  (r) , 

User  by  an  infant  capable  of  understanding  what  he  was  <loiiig 
was  sufficient  to  acquire  the  servitude.  80  also  was  user  by  a 
tenant  or  servant,  even  without  the  owner's  knowledge  («). 


I'lTwitii  to 
w)i'>m  u«pr 
will  (five  aa 


{q)  [Except  a  statutory  incapacity. 
See  National  Manure  Co.  v.  Donald  (1859), 
4  H.  &  N.  8  ;  Masoji  v.  Shrcwsbun/  and 
ITereford  Rail.  Co.  (1871),  L.  R.  6  Q.  B. 
573  ;  Baylei/  t.  Great  Western  Railwat/ 
(1883),  L.  R.  26  Ch.  D.  434.  And  of. 
Traill  y.  McAllister  (1891),  25  L.  R.  Tr. 
524.] 

(>•)  Furiosus  et  pupillus  sine  tutoris 
auctoritate  non  potest  inciperc  possi- 
dere  ;  quia  affectionem  tenendi  non 
liabent,  licet  maximc  corpore  suo  rem 
coutinfjant  ;  sicuti  si  quia  dormienti 
aliquid  in  manu  ponat.  Sed  pu])illu8 
tutoif  auctore  incipict  possidere.  Otilius 
quidem  et  Nerva  filius,  etiam  sine  tutoris 
auctoritate  possidere  incipere  pos«e 
pupillum  aiunt ;  earn  enim  rem  facti, 
non  juris  esse :  quae  sententia  recipL 
potest,  si  ejus  eetatis  sint  ut  intellectum 
capiant.— Dig.  41,  2,  1,  s.  3,  de  adq.  vel 
amit.  poss. 

(.v)  Is  cujus  colomis,  aut  hospes,  aut 
quis  alius  iter  ad  fundum  fecit ;  usus 
vidctur  itinere,  vol  actu,  vel  via,  et 
idcirco  interdictum  habebit ;  etiam  si 
•<i:uoravit  cujus  fundus  csset,  per  quciu 
ii'et,  retinere  cum  servitutem. — Diy:.  43, 
19,  1,  8.  7,  de  itinere. 

[User  for  twenty  3-cars  by  the  tenant 
and  occupier  of  clay  wcjrks  is  sufficient 
to  create  a  prescriptive  title  to  a  water- 
course [Gared  v.  Martyn  (1865),  19  C. 
B.  N.  S.  732)  ;  and  the  use  of  a  stream 
from  time  iniincmorial  by  tin  bounder.-), 
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who  merely  have  a  right  by  ciiHtoin  to 
work  the  tin,  is  sutlicient  to  give  a  right 
by  immemorial  prescription  to  the 
owner  of  the  land— the  prcflumption 
being  that  the  privilege  was  originally 
acquired  by  arrangement  with  tlie 
owner,  aa  well  as  with  the  boundrn*. 
[Irimeif  v.  Stocka-  (1866),  L.  R.  1  Ch. 
Ap.  396.) 

A  tenant  cannot  prescribe  for  an  eaj»c- 
ment  again.st  his  landlord.  The  powtii*- 
sion  of  the  teniint  is  the  jiosspRsion  nf  Iuh 
landlord  ;  and  it  is  8;iid  to  be-  a  violation 
of  first  principles  to  supjvise  that  the 
occupation  of  the  tenant,  wlio.se  occu- 
pation of  close  A.  is  the  occupation  of 
his  landlord,  coidd  by  that  occupation 
acquiie  an  easement  over  close  B.,  al»o 
belonging  to  his  landlord;  the  duty  of 
the  tenant  being  that,  if  he  jiasv,  >  over 
close  B.,  he  .should  do  nothing  on  it  moro 
than  his  lea^e  authorized  him  to  do 
{Oayford  v.  Mo_fi.,tt  (1868),  L.  R.  4  Ch. 
133;  JJanitl  v.  Andtrtoii  (1862),  8  Jur. 
N.  S.  328:  Oulram  v.  Maudr  (ISSl), 
L.  R.  17  Ch.  1).  391:  Maciui.]hlrH  v. 
Band,  [1903]  2  Ir.  R.  731;  AVyoxr  v. 
Gaddes  (see  below))  ;  but  n  1  >!»t  grant 
may  be  presumed  against  a  huidl  •«!  in 
f;iV(air  of  his  tenant  {han-on  T. 
M'Groggati,  [1903]  1  Ir.  R.  92,. 

If  close  B.  bo  in  the  occtipHtJnn  of 
another  tenant,  the  tenants  o;ii.- 
prescrii)tive  right.*",  other  tl. 
light,  against  one    am^thcr    ...    •     >• 

(2) 
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Persons  to  [User  under  an  Act  of  Parliament  authorizing:  a  man  to  use 

whom  ustr  .                                                                                            '^ 

will  give  an  anj  particular  easement,  could  not  be  made  available  to  eke  out 

easement.  ^  period  of  twenty  years'  enjoyment,  although  continued  after  the 


repeal  of  the  Act  for  a  sufficient  number  of  years  to  make,  together 
with  the  years  of  eujoynient  under  it,  the  period  of  twenty  (/).] 


Nee  vi,  nee 
clam,  nee 
precario. 


Sect.  3. — Qualities  of  ilie  Eujoiimad. 

In  order  that  the  enjoyment,  which  is  the  quasi  possession  of 
an  easement,  may  confer  a  right  to  it  by  length  of  time,  it  must 
have  been  open,  peaceable,  and  "  as  of  right  "  [jn). 

The  effect  of  the  enjoyment  being  to  raise  the  presumption  of  a 
consent  on  the  part  of  the  owner  of  the  servient  tenement,  it  is 
obvious  that  no  such  inference  of  consent  can  be  drawn,  unless  it 
be  shown  that  he  was  aware  of  the  user,  and,  being  so,  made  no 
attempt  to  interfere  with  its  exercise  {x).  Still  less  can  such 
consent  be  implied,  but  rather  the  contrary,  where  he  has 
contested  the  right  to  the  user,  or  where,  in  consequence  of 
such  opposition,  an  interruption  in  the  user  has  actually 
taken  place.  Even  supposing  these  defects  of  the  user  not  to 
exist,  still  the  effect  of  the  user  would  be  destroyed  if  it  were 
shown  that  it  took  place  by  the  express  permission  of  the  owner 
of  the  servient  tenement,  for  in  such  a  case  the  user  would  not 


Gaddes,  [1904J  1  K.  B.  457  ;  Tear  v. 
Morgan,  [190G]  2  Ch.  406  ;  affd.  sub 
nam.  Morgan  v.  Fear  (1907),  W.  N. 
196. 

Notwithstanding  the  principle  that 
a  tenant  can  do  nothing  to  injure  his 
landlord's  interest,  the  tenant  of  a 
house  in  respect  of  which  an  easement 
of  light  is  claimed,  by  taking  a  lease; 
of  the  land  in  respect  of  which  it  is 
claimed,  suspends  the  running  of  the 
statute.  Until  the  whole  period  has 
elapsed  the  legislature  gives  to  the 
owner  of  the  house  no  title  to  damnify 
the  neighbiiur's  property  by  preventing 
him  from  doing  as  he  pleases  with  it. 
There  is  notiiing  in  the  t'jnant's  act  in 
taking  the  adjacent  land  to  prejudice 
the  landlord's  ri;rht,  because  the  land- 
lord had  no  riglit  anterior  to  the  lapse 
of   twenty   years.     [Ladgman    v.    Grave 


(1871),  L.  R.  6Ch.  7G3.)] 

(/)  Kinloeh  v.  Nevile  (1840),  G  M.  & 
W.  806;  65  R.  R.  781.  If,  however, 
there  had  been  a  user  prior  to  the  Act, 
or  any  other  evidence  to  show  that  the 
user  by  the  claimant  Avas  independent 
of  the  Act,  the  ca.se  might  be  otherwise. 

(«)  "The  sort  of  possession  that  is 
required  to  establish  a  prescription  is 
the  same  in  the  civil  law,  the  law  of 
Jersey,  and  (jur  common  law,"  per  Lord 
Wynf'ord  in  Bnw.st  v.  Pipon  (1829),  P. 
C.  1  Knapp,  70. 

(x)  ["The  presumption  of  a  grant 
only  arises  where  the  person  against 
whom  it  is  to  be  raised  miglit  liave 
prevented  the  exercise  of  the  subject  of 
tlie  presumed  grant."  Opinion  of  the 
judges  in  ('/uiseitiore  v.  Richards,  cited 
post.  Part  in.  Chap.  I.] 


BY  PRESCRIPTION. 

havo  been  Lad  with  tlio  intention  of  ac(|uiriiif,'  or  cxorcihing  n 
right.  The  presnniption,  liowever,  is,  iliat  a  party  enjoying  an 
easement  acted  under  a  claim  of  right  until  tln'  contrury  is 
shown  (//). 

The  civil  law  expressed  the  essential  qualities  of  tlio  user,  by 
the  clear  and  concise  rule  that  it  should  be  *' ncc  vi,  nee  clam,  neo 
proeario  "  (~). 

The  doctrine  of  the  law  of  England,  as  cited  by  Jy»rd  ( '<;ko, 
from  Bracton,  exactly  agrees  with  the  civil  law.  The  jKisscssion 
must  be  long,  continuous,  and  peaceable.  I^ong,  that  is, 
"  during  the  time  required  by  law ;  continuous,  that  is,  un- 
interrupted by  any  lawful  impediment;  and  peacef id,  because,  if 
it  be  contentious,  and  the  opposition  be  on  good  grounds,  the 
party  will  be  in  the  same  ccmdition  as  at  the  beginning  of  his 
enjoyment.  There  must  be  'longus  usus  nee  per  vim,  nee  clam, 
nee  precario'"  (a).  "  Transferuntur  dominia  sine  titulo  et  tradi- 
tione  per  usucaptionem,  scilicet  per  longam,  continuam  et  pacificam 
possessionem.  Longa,  i.  e.  per  spatium  temporis  per  legem  dcfinituni. 
Continuam  dico,  ita  quod  non  sit  legitime  inteiTupta.  Pacificam 
dico,  quia  si  contentiosa  fuerit,  idem  erit  quod  prius,  si  contentio 
fuerit  justa.  Ut  si  verus  doniinus,  statim  cum  intrusor  vel 
disseissor  ingressus  fuerit  seisinam,  nitatur  tales  viribus  repellere 
et  expellere,  licet  id  quod  inceperit  pcrducere  non  possit  ad  efToctum, 
dum  tamen,  cum  defecerit,  diligens  sit  ad  impetraiidum  et  prose- 
quendum. Longus  usus  nee  per  vim,  nee  clam,  nee  precario, 
&c."  {b). 

The  enjoyment  must  be  peaceable. 

At  common  law  any  acts  of  interruption  or  opposition  from 
which  a  jury  might  infer  that  the  enjoyment  was  not  riglitful, 
were  sufficient  to  defeat  the  effect  of  the  enjoyment,  the  question 
being  whether,  under  all  the  facts  of  the  case,  such  enjoyment  had 
been  had  under  a  concession  of  right. 

By  the  statute  it  is  enacted  that  nothing  shall  be  deemed  to  bo 


Ul)   Campbell     v.      Wihon     (1803),     3  ocK'ur  in  sect    .5  of  2  &  3  WUl.  4.  c.  71. 

East   294  r  7  R.  R.  4G2.  There   ha.s   been   inmh    .hft.->i- 

W.Cod.  3,34,  1,  de  .erv. ;  Dig.  8,  5,  Jll^rifX'li^pnont'har.:- 

10,  SI  serv.  vmd.  ^.__^,^    ,.„ntentioU8,    or    l.v    MiH.r.iiuc,    i: 

(«)  Co.  Litt.   113,  b  ;  Bracton,  lib.  2,  is  not  of  right."    Per  YsV;  J..  17  Q- B. 

f.  51  b,  52  a,  2-22  b.  275.     Tbi-s  a.«  already  shown,  i-  fOiDjort 

(i)  ["These    words,    'as    of    right,'  to  onee.xeeption.  Sec^  ante.  p. -.01,  noU^.J 
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Nee  vi.  an  interruption,  unless  it  shall  Le  submitted  to  or  acquiesced  in 
for  the  space  of  a  year  after  the  party  interrupted  shall  have 
notice  thereof,  and  of  the  person  making  or  authorizing  the 
same  {<■). 

It  is  certainly  by  no  means  clear  what  the  precise  intention  of 
the  legislature  was ;  but  it  appears  hardly  possible  that  it  should 
have  been  intended  to  confer  a  right  by  user  during  the  prescribed 
period,  however  "contentious"  or  "litigious"  such  user  may  have 
been  (d).  In  the  case  of  Bailey  v.  Apploijard  {e),  where  a  right  of 
way  was  claimed,  the  use  of  which  had  been  materially  obstructed 
by  a  "stang,"  l*attesou,  J.,  left  the  question  to  the  jury  "  whether 
the  stang  had  prevented  the  exercise  of  the  right "  (/). 

[An  act  of  partial  interruption,  instead  of  destroying  the  ease- 
ment claimed,  may  qualify  it,  and  be  evidence  of  another  easement. 
Thus,  where  a  weir  across  a  river  was  claimed  by  prescription,  and 
a  miller,  whose  mill  was  on  its  banks,  had  caused  a  fender  to  be 


(c)  See  aiite,  p.  206. 

{d)  See  Wright  v.  Williams  (1836),  1 
M.  &  W.  100  ;  46  R.  R.  265  ;  [Eutnn  v. 
Swansea  Wateruoi'h-s  Co.  (1851,  17  Q.  B. 
267;  85  R.  R.  455;  Glover  v.  Cuhntan 
(1874),  L.  R.  10  C.  P.  108;  :md  per 
Bowen,  J.,  in  Lalton  v.  Aiigto;  (1881), 
L.  R.  6  App.  C-A».  iit  p.  786.] 

{e)  (183s),  3  Nev.  &  P.  257  ;  47  R.  R. 
537;  S.  C.  8  A.  &  E.  161,  and  cor- 
rected in  a  note  in  the  same  volume. 

(/)  The  report  of  the  case  of  huileg  v. 
Aj'pleyard  was  first  puMished  in  3  N.  >)c 
P.  257  ;  it  afterwards  appeared  in  8  Ad. 
&  El.  161.  On  the  case,  as  it  appeared 
in  these  reports,  the  following'  observa- 
tion was  made  in  the  first  edition  of 
this  work.  "  In  the  recent  case  of 
liaiUij  V.  Appleijard,  the  erection  of  a 
rail  by  the  owner  of  the  servient  tene- 
ment within  the  shorter  period  of  the 
statutory  prescription  was  held  suffi- 
cient i'i  prevent  the  acquisition  of  the 
right ;  and  it  was  decided  that  it  was 
incumbent  on  the  plaintiff  to  prove  an 
enjoyment  not  intemipt«d,  every  inter- 
ruption being  prchimied  to  be  hostile 
until  the  contrary  was  shown.  It  does 
n(jt  appear  from  the  report  that  in  this 
in.st,ince  the  inteiTuption  was  acqui- 
e.sced  in,  or  even  continued  for  a  year.'' 
In  the  8th  volimie  of  Adolphus  and 
Ellis,  the  reporters,  after  adverting  to 
the  appearance  of  the  above  pass  ige, 
give  the  following  very  important  cor- 
rection of  the  report  of  the  ca.sc.  "  The 
learned  judge   who   tried   the  cause   of 


Bail  )j  V.  Appleyard  has  favoured  the 
reporters  with  a  note  of  the  facts 
proved  before  him,  fi'om  w'hich  it  ap- 
peitrs  that  the  report  of  the  case,  above 
referred  to,  and  that  in  the  present 
voliune  (p.  161),  are  uicon-ect  in  repre- 
.sentmg  that  on  the  trial  any  question 
ultimately  turned  upon  an  interruption 
within  thir-ty  years. 

"The  pluintitf  endeavoiu-ed  to  show 
that  the  tenant  of  Upper  House  Farm  (in 
resnect  of  wliich  the  plaintitf  claimed) 
had  for  more  than  thirty  years  pastured 
his  cattle  in  Toadholes  Lane  as  far  as  a 
close  called  Potover  Lane,  but  it  was 
proved  that  a  stang,  or  rail,  sutKcient  to 
prevent  cattle  from  passing,  had  been 
erected  across  Toadholes  Lane,  between 
Upper  House  FiU'in  and  Potover  Lane. 
It  did  not  appiar  ic/un  the  stang  ua.s  put 
lip  ;  but  it  had  .stood  much  more  than 
two  years  before  its  removal  in  ISOi). 
A  neighboiu-ing  proprietor  liad  been 
accustomed  to  turn  his  cattle  into  Toad- 
holes Lane  from  the  P<itover  Lane  end  ; 
and  tlie  stang  obstnicted  the  passage  of 
his  cattle  t  iwards  Upper  House  farm, 
as  well  as  the  ])assage  of  cattle  from 
Upj)er  House  Farm  into  the  part  of 
Toadholes  Lane  between  the  stang  and 
Pot  »ver  Lane.  By  agreement  between 
the  two  proprietors  in  ISO'.),  a  gate  Avas 
put  up  at  the  end  of  Pot  >ver  Lane;  the 
stang  was  then  removed  ;  and  from 
that  time  the  cattle  of  the  ]  laintiti's 
predecess:ir  depastured  the  whole  of 
Toadh.les  Lane   up  tj  the  gate.      The 


BY  PKESCUlPllnX. 


'2:n 


[shut  dowu,  tlio  Court  lield  this  not  I'atul  lo  thu  chiiiuaut's  right, 
thinking  that  there  was  notliiiig  to  prevent  ii  second  oawMnent 
heiiig  ae(|uirod,  us  suhordiuate  to  tliat  ah-eady  existing,  if  the 
suhject-matter  admitted  of  it  ((/).'] 

By  the  eivil  hiw  any  enjoyment  was  said  to  he  foroihhj  to  which 
opposition  was  offered,  either  hy  word  or  deed,  hy  the  owner  of  tho 
servient  tenement  {//). 

The  enjoyment  must  be  open. 

The  user  of  an  easement  may  be  secret,  either  from  tlie  mode  in 
which  a  party  enjoys  it,  or  from  the  nature  of  tlie  easement  itself. 

Instances  of  tho  former  kind  are  where  tho  ri;,dit  is  e.\erclsed  by 
stealth,  or  in  the  night  (/). 

Instances  of  the  latter  kind  occur  A\hcre  a  claim  is  made  to  an 
extraordinary  degree  of  support  to  a  house  from  the  neigld»ouring 
soil,  in  consequence  of  an  excavation  on  the  party's  (jwn  land  (/.'j, 
[or  a  peculiarity  in  the  internal  structure  of  the  house  (/),]  not 
visible  to  the  neighbour. 


NeceUm. 


plaintiff's  counsel  argued  that  the  stang 
was  not  necessarily  an  interruption  of 
the  plaintiff's  enjoyment  of  pasture  over 
the  locus  ill  quu  ;  and  that,  if  it  was  not, 
tho  evidence  showed  an  enjoyment  of 
many  years  before  1809.  The  learned 
judge  left  it  to  the  jury  to  say  whether 
the  stang  huAjimnitcd  the  cxri-cisi;  of  the 
right.     Verdict  for  the  defendant. 

"No  qviestion,  therefore,  at  the  trial, 
turned  on  the  effect  of  an  inferniption  ; 
but,  if  the  stang  was  erected  adversely 
t.)  the  right  insisted  on  by  the  plaintiff, 
he  failed  in  proving  a  thirty  years'  en- 
joyment, because  the  evidence,  as  far 
as  it  went,  showed  that  the  enjoyment, 
as  claimed,  had  not  begun  till  1809,  and 
the  plaintiff  had  been  excluded,  and  not 
inteiTupted,  diu-hig  the  first  two  years  of 
the  thirty.  And  even  if  it  had  appeared 
that  the  stang  ought  to  have  been 
treated  as  an  '  inteiTuption,'  it  was  plain 
that  it  had  existed  and  been  acquiesced 
in  for  more  than  a  year.  On  the  motion, 
reported  ante,  the  term  'interruption' 
was  used ;  but  it  was  evidently  un- 
necessai-y,  for  the  purpose  of  the 
decision,  to  employ  it  in  any  other  seuse 
than  that  of  obstiiu;tion." 

{g)  Jiollr  V.  jrhi/te  (1868),  L.  R.  3 
Q.  B.  302  ;  fur  a  like  decision,  see  Good- 
man V.  Mayor  of  Saltash  (1882),  L.  R. 
7  App.  Cas.  633. 

(A)  Vi  factum  videri,  Qiiiutus  llueius 


scripsit,  si  quia  contra  quam  jmihil-- 
retur,  feeerit :  et  mihi  videtur  ]>leii* 
esse  Quinti  Mmii  defiiiitlo.  Si^>l  it  bi 
quib-  jactu  vol  minimi  Inpdli  pruhibituH 
facere,  perseveravit  facere :  huiic  qucKjiiu 
vi  fecisse  vidcri,  PiuJius  ct  Pomix)iiiu8 
seribunt,  eoque  jure  utimur. — Dig.  43, 
21,  1,  s.  o,  G,  quod  vi  aut  clam. 

Trohibitus    autem    intolligitur,    qu(»- 
libet  prohibentis  actu  :  id  cut  vol  di. -.li- 
tis se  prohibcre,  vel  mauum  uy\y>- 
lapillumve  jactantis  prohibendi  ^. 
—Ibid,  par  20,  8.  1. 

(i)  Itaque  clam  nanciscitur  pcv^.!"- 
sionem,  qui  futuram  controversiaia 
metuens,  ignorante  eo,  quoin  iiitluit. 
furtive  in  possessionem  ingre<litur. — 
Dig.  41,  2,  G,  de  adq.  vol.  amit.  po^s. 

Talis  usus  uon  valebit,  cum  wt 
clandestinus,  et  idem  crit  si  nocturnus. 
— Bracton,  hb.  2.  f.  o2  b.  . ,    ,  .. 

Aut  in  ab.scutia   domiui.  — Ibid.  Lib. 

4,  f.  221  a.  ,  .       r 

See  Ldirsoii  v.  Didf  of  Xurfotk  \,\%Ui, 
1  Price,  240  ;  10  R.  R.  708  :  [and,  m  to 
the  case  of  a  bailiff  claiming  u  rijrhi  br 
user  over  his  master's  property.  ' 
of  State  V.   E<nl  of  Jfa.Ut>i;/lon, 
&  Shaw,  So.  App.  •'i70]. 

(A)  I'artridgr  v.  Scott  (1838),  3  JI.  .^ 

W  "''"J 

'f)'A,i,/m  V.  JhlloH  (1S7S'.  I'-  It-  * 
Q.'  B.  Div.  102  ;  »ee  pir  The«igrr.  L.  J.. 
at  pp.  181-3,  and  per  Cottou.  L.  J-.  «t 
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Nee  clam.  ;^  cousiJeration  of  this  rule  would,  it  appears,  afford  an  answer 

in  the  affiiTuative  to  the  question  incidentally  raised  in  the  case  of 
Dodd  V.  Holme  (») — whether,  in  order  to  acquire  a  right  to  support 
for  a  house  by  antiquity  of  possession,  it  must  originally  have  been 
built  with  that  degree  of  strength  and  coherence  which  may  reason- 
ably be  expected  to  be  found  in  a  \\ell-built  house, — for  as  there 
might  be  nothing  in  the  external  appearance  of  the  house  to  give 
notice  to  the  owner  of  the  adjoining  land  that  the  weakness  with 
which  it  was  built  caused  it  to  require  a  greater  degree  of  support 
fi'om  his  soil  than  a  well-built  house  would  have  required,  and 
quoad  such  additional  support  the  enjoyment  would  have  been 
secret,  no  presumption  of  a  grant  of  it  on  his  part  could  be 
implied. 

The  same  reasoning  would  also  apply  to  the  case  of  an  ancient 
house,  originally  well-built,  becoming  weaker  from  the  want  of 
proper  repair.  A  man  belie^dng  there  were  no  minerals  on  his  own 
land  might  be  willing  to  subject  it  to  the  easement  of  support  to  a 
well-built  house,  which  would  diminish  the  value  of  his  property 
only  in  the  event  of  his  wishing  lo  mine  in  it,  althougli  he  would 
refuse  to  restrict  himself  from  digging  a  foundation  for  any  build- 
ing he  might  require  ;  which  would  possibly  be  the  case  were  he 
bound  to  afford  the  support  necessary  to  sustain  a  rickety  and  ill- 
built  edifice. 

[There  is  also  the  case  of  a  house  originall}^  requiring  no  more 
than  an  ordinary  degree  of  support,  but  subsequently  altered  so  as 
to  require  an  unusual  amount  of  lateral  pressure  to  support  it.  But 
here,  it  seems  that,  if  the  alteration  be  openly  and  honestl}^  made, 
the  servient  owner  is  fixed  with  notice  that  an  additional  burden  of 
some  kind  is  being  imposed  upon  his  tenement,  and,  if  he  makes 
no  inquiry,  will  in  time  become  subject  to  the  obligation  of 
increased  support  (o).] 


p.  187.     The  defendants  elected  not  to  and   828    (Lord   Blackburn).     See    also 

take  a  new  trial,  so  that  tlie  decision  on  i'uioii  Liqhlerngf  Co.  v.  London   (Jravinq 

this  point  of  the  Court  of  Appeal  wa.s  Lock  Co.\  [I'JOl]  2  Ch.  300  ;  atfd.,  flUO^j 

not,   btrictly  speaking,  open  to  review  2  Ch.  557;  &ixdiGi(tchj  v.  J/«;<i«,  [1900J 

by  the  House  of  Lords  ;  but  the  point  2  Ir.  R.  269. 

was  referred  to  on  the  appeal :  «oeL  R.  (,,)  (^53^)    1  A.  &  E.  493  ;  3  Nev.  & 

-J^^^-A   ^n.  fv-^i^-   't'     ^-rf       ',  ^;  4  Man    739  ;  40  R.  R.  344. 
/.57   and    (60   fJield,   J.),    7CG    and   7(37 

(Lindley,  L.  J.).  777  and  779  (Fry,  J.),  (0)  Dalion  v.  Antius   (1881),  L.  R.   6 

787    and    789   (Bowen,   J.),    801  "(Lord  App.  Cas.    740,   per  Lord  Selborne,  at 

Selbome,  C),  807  (Lord  Penzance),  827  p.  801. 
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Tliis  reasoning-  also  applies  to  the  claim  of   [an  oxtnionlinarv      N- .1— 
degree  of]  support  from  adjoining  houses  (;>). 

By  the  civil  law  it  was  sullicient  to  vitiate  the  user,  if,  frf)ni  tho 
acts  of  the  party,  an  intention  of  concealment  could  he  inferred  (7). 
This  intention  might  be  deduced  from  the  manner  in  which  tho  act 
was  d(me,  and  the  Digest  contains  a  variety  of  instances  in  which 
such  an  intention  was  inferred  from  the  facts  (/•). 

The  enjoyment  must  be  as  of  right  (*■).  Nee  pn>cario. 

Enjoyment  had  under  a  licence  or  permission  from  tho  owner 
of  the  servient  tenement,  as  has  been  already  remarked,  confers 
no  right  to  the  easement.  Each  renewal  of  the  licenco  rebuts 
the  presumption  which  would  otherwise  arise,  that  such  enjoyment 
was  had  under  a  claim  of  right  to  the  easement  (/). 

Any  admission,  whether  verbal  or  otherwise,  that  the  enjoyment 
had  been  had  by  permission  of  the  owner  of  the  servient  tenement, 
Avas  sufhcient, before  the  [Prescription  Act], to  prevent  tho  acquif«iti()n 
of  the  right,  however  long  such  enjoyment  might  have  continued. 
"Si  auteni,"  says  Bracton,  "  (seisina)  precaria  fuerit  et  de  gratia, 
quoe  tempestive  revocari  possit  et  intempestive,  ex  longo  tempore 
non  acquiritur  jus  "  (h). 

By  the  statute  a  distinction  is  made  as  to  the  effect  of  a  jtarol 
licence  in  those  cases  in  which  the  right  is  declared  to  be  absolute 
and  indefeasible,  and  those  in  which  there  is  no  such  pro^•ision.    In 


(p)  See  per  Bramwell,  B.,  in  the  case  Cli.    D.    739;    Chamber  Colliery   Co.   v. 

of    Hidomon    v.     Vtntner.s''    Co.    (1859),    4  y/o/iwoof/ (188C),  L.  R.  3'J  Ch.  Div.  5J9  ; 

H.  &  N.  601,  ;ioc.     \ln  Aug mv.  Dalton,  Gardner -v.   Jlodz/soii' 11  Kiii(i\lon  llrctcrry 

Co'ckburn,  C.  J.,  appears  to  have  con-  Co.,    [1901]    2    Ch.    IDS  ;    aff.l.,    [1903] 

sidered    that    the     very    possibility    of  A.    C.   229.       As   to   precarious  enjoy- 

acquiring  any  prescriptive  right  to  sup-  inent  of  a  different  kiud,  sec  Arkirnphl 

port  was°excluded  by  the  secrecy  of  the  v.  ffc/Zand  the  other  cases  quoted  below, 

enjoyment  fL.  R.  3  Q.  B.  D.  at  p.  117) ;  Part  III.  Chap.  I.,  ad  fiu. 

but  this  opinion  was  negatived  by  the  If  the  enjoyment  cominenoetl  by  per- 

Court    of   Appeal   and    the    House    of  mission,  it  is  a  question  for  the  jury 

LQj(jg  -]  whether  it  did  not  continue  by  i»ermiit- 

(q)  idem  Aristo  putat,  eum   quonue  sion.     Gated  v.  Marti/n  {IS63),  VJ  C.  B. 

clam   facere,    qui  celandi   animo   habet  N.  S.  732.                                        .      .  .  , 

eum   quem  prohibituruni  se  iuteUegerit,  The  fact  that  a  pate,  throu>rh  which 

et  id   existimat,  aut   existimare   debet,  a  right  of  way  was  claimed.  Im  i  aliviiyi. 

se  prohibitum  iri.— Dig.  43,  24,  3,  ^  8,  been  kept  loikod.  the  key  h-ivinir  Imh-h 

quod  vi  aut  clam.           ^  kept  by  the  proprietor  of  the  M.rvi.-iit 

()•)  Di<'-    43     ''4     3     \^5   7,   8,   quod  vi  tenement,  but  always  having  Ixvn  askwl 

aut  clam?         '        '  f"i"  bv  the  proprietor  of  the  dominant 

(.v)  [See    the    question    discussed     in  tenement  as  a  nutt-r  of  right,  whi-n  it 

BHrrou-sx.  Lam/,   [1901]  2  Ch.  502,  at  was  required,   and   never   h.iving   U*n 

pSlOetseql  refused,  did  not  pr.n-ent  the  ae<iuiMti.in. 

■  (0  Jlounwuihshire  Canal  Co.  v.  Ilayford  by  prescription,  of  the  easemeni .  Jii>bcrU 

(1834)     I   C.  M.  &  R.  614;  40  R.  R.  v.  J-dloncs  (190G).  9 J  L.  F.  •>,'.>.] 

G48  ;  [Tone  v.  Freston  (1883),  L.  R.  24  {'<)  Lib.  4,  f.  221  a. 
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Unity  of 
possession 


Nee  prerario.  the  iormor  instance,  although  the  enjoyment  commenced  Ly  per- 
mission,  yet  after  it  has  continued  during  the  requisite  period  (forty 
3'ear.s  in  general,  and  twenty  in  the  case  of  lights),  the  right  cannot 
be  invalidated,  except  by  proof  that  the  easement  "  was  enjoyed 
by  some  consent  or  agreement  expressly  given  or  made  for  that 
purpose  by  deed  or  writing  "  (~).  The  latter  ease  is  not  affected 
by  the  statute. 

The  "  precarious  enjoyment  "  of  the  Civil  Law,  by  which,  as  has 
been  already  seen,  no  prescriptive  right  could  be  acquired,  is 
identical  with  the  permissive  enjoyment  of  the  English  law  {a). 

For  the  same  reason,  that  the  enjoyment  must  be  such  as  to 
afford  evidence  of  the  acknowledgment  of  the  right  to  an  easement, 
as  such,  by  the  owner  of  the  servient  tenement,  no  right  is  acquired 
by  the  enjoyment  of  an  easement  wliich  has  been  had  during  the 
time  of  a  unity  of  possession  of  the  dominant  and  servient  tene- 
ments ;  and  it  was  decided  in  [some  of  the  earlier  cases  on  the 
Prescription  Act(/y)],  that,  in  computing  the  period  of  twenty 
years'  enjoyment  "next  before  the  action  brought,"  under  the 
statute,  not  only  must  the  times  during  which  the  unity  continued 
be  excluded,  but  that  the  operation  of  the  unity  is  to  suspend  the 
process  of  acc^uisition  while  it  lasts,  and  to  destroy  altogether  the 
effect  of  the  previous  user,  by  breaking  the  continuity  of  the 
enjoyment. 

A  claim  under  the  statute  to  an  easement  by  enjoyment  during 
the  periods  therein  specified  may  be  conclusively  rebutted,  and  the 
user  shown  not  to  have  been  as  of  right,  by  evidence  of  a  broacli  of 
the  continuity  of  possession  by  an  act  of  interruption  on  the  part  of 
the  servient  owner  acquiesced  in  for  a  year  after  notice  (sect.  4)  {(■)  ; 
[and  so  it  may  by  evidence  of  repeated  interruptions  of  less  tlian  a 


Interruption 
by  servient 
owner  undf  r 
the  statute. 


(;)  [The  effect  of  the  statute  is  that 
in  the  case  of  the  longer  piriods,  a 
right  may  be  acquired  by  an  enjoyment 
wnich  at  t'tie  coniniou  law  would  liavc 
been  bad  as  '•  a  precarious  enjoyment," 
see  ante,  p.  201,  note(>).  The  wlidle 
raaiter  la  i  xplaiued  in  Tuklc  v.  liroKu 
(I8ab),  4  A.  A:  E.  369  ;  43  R.  K.  368.] 

((/)  Precarium  est,  quod  precibus 
petenti  utendum  louceditur  (^tanidiu) 
quamdiu  is,  qui  concessit,  patitur.-^ 
l)i^.  4:'-,  '2ti,  1,  de  precario. 

Vcluti  si  me  precario  rogaveris,  ut  per 
fundum  nieum  ire,  vel  agere  tibi  lieeat : 
vel   ul   in   tectum   vil    in  arcam  a-dium 


mcaruni  stillicidium  vel  tignum   in  pa- 
rietem  iuiinissum  habeas.— Ibid.  L    I*. 

(i)  Otdtii  V.  Uiirdincr  (1S3S),  4  M.  A:  W. 
496  ;  C/aifton  v.  C'orf'i/  (l»^2),  2  G.  A:  Jv. 
183;  57  11.  R.  807 ":  JliUfixhill  v.  lied 
(I806),  IS  C.  B.  696.  boo  Lady  man  y. 
Until'  (1871),  L.  R.  6  Cli.  763;  Ecclr.',i- 
(tist,ai/  Loviviins'wHers  v.  Kt)io  (1880),  L.  R. 
14  (;h.  I)iv.  -iVi  ;  //w////.v  v.  I'mii;/ 
(1884),  L.  R.  13  y.  B.  Div.  304.  But 
Uiilcy  V.  Gardhur  and  JSattishiU  v.  JUid 
were    followed    in    iJainprr    v.    JJui-Kilt, 

[1901]  2  Oh.  ;;oo. 

(c)   [See  ante,  p.  206.] 
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[year,  if  they  be  sufficient  to  sliow  ilmt  the  onjoyinont  was  con-    '■•-'• 
tentious  (^0]- 

In  deliverinr;:  the  judgment  of  the  Court  of  Exdioqucr,  in  Jiiiijlit  ^'"^ "'  •' 
\_^V(ilker,  in  which  the  qualities  of  an  enjoyment  necessary  to 
clothe  it  with  right  by  lapse  of  time  were  considereil,  Baron  Tarkij 
said  ((?)  :  "  In  order  to  establish  a  right  of  way,  and  to  bring  the 
case  within  this  section  ("^nd),  it  must  be  proved  that  the  claimant 
has  enjoyed  it  for  the  full  period  of  twenty  years,  and  that  ho  has 
done  so  '  as  of  right ;  '  for  that  is  the  form  in  which,  by  sect.  ;">,  such 
a  claim  must  be  pleaded ;  and  the  like  evidence  would  have  been 
required  before  the  statute  to  prove  a  claim  by  prescription  or  non- 
existing  grant.  Tlierefore,  if  the  way  shall  ajjpear  to  liavo  been 
enjoyed  by  the  claimant,  not  openly  and  in  tin;  manner  tliat  u 
person  rightfully  entitled  would  have  used  it,  but  by  stealtli,  as  a 
trespasser  would  have  done — if  ho  shall  have  occasionally  asked  tlio 
permission  of  the  occupier  of  the  land — no  title  would  be  accpiired, 
because  it  was  not  enjoyed  '  as  of  right.'  For  the  same  reason  it 
would  not,  if  there  had  been  unity  of  possession  <luring  all  or  part 
of  the  time  ;  for  then  the  claimant  would  not  have  enjoyed  '  a.s  of 
rio-ht '  the  easement,  but  the  soil  itself.  So  it  must  have  been 
enjoyed  without  interruption.  Again,  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  is  now  liable  to  be  d<'feated  ; 
that  is,  by  the  same  means  by  which  a  !>iniilar  claim,  ari-^ing  by 
custom,  prescription  or  grant,  would  now  be  defeasible ;  and,  there- 
fore, it  may  be  answered  by  proof  of  a  grant,  or  of  a  licence, 
written  or  parol,  for  a  limited  period,  comprising  the  whole  or  part 
of  the  twenty  years,  or  of  the  absence  or  ignorance  of  the  jiarties 
interested  in  opposing  the  claim,  and  their  agents,  during  the  whole 
time  that  it  was  exercised." 

The  authority  of  this  case,  and  the  doctrines  laid  down  by  the 
Court  in  it,  were  fully  recognized  in  The  Jloinnoiif/i.'i/iirc  Canal 
Company  v.  Harford  {/),  and  Tickle  v.  Broirn  {(/). 

[The  enjoyment  must  be  definite  in  its  character  (//).  KDjonnrtit  lo 

"  Non-user  which  would  not  be  sufficient  to  establisli  an  abandon-     '  •"     ^ 


id)  Eaton  V.  Swansea  Waterworks   Co.  358  ;    [cf.    Wiiishtp  v.  Uud^ptth  (18M;, 

(1851),   17  Q.  B.  267;  S.-^  R.   R.   455;  10  Exch.  .')].  .        ,        ,      •       » 

und  per  Bowen,  J.,  in  Daltonx.  Angus  {h)  No   allonitu.u    in    the    dominnnt 

(188 1 ),  L.  R.  6  App.  Ca.s.  ut  p.  786.  buildint,',    wluch  would  not  involve    he 

^         '^'  ^^  loss  of  a  ri>rht  to  light  when  )mlffc«-MbIy 

(e)   1  C.  M.  &   K.  219  ;   40  R.  R.  536,  ,,cq,iired  (sw  po.-t,  pp.  .VJS.  .•.«•.''.  «ill.  if 

Pieface  VI.  ,„.iJe  diirin^:  tlio  <urriii<y  of  tli.-  |..riod 

(/•)  (1834),    1    C.   IM.   k   R.   614:    W  prescribed     by    ihe     I'rrs.Tii.tiuu    Act. 

R   R.  648.  prevent   the  Hcquisition  of  J^'^  "*'''' 

[g]  (1836),  4  A.  &   E.  369  ;  43  R.  R.  {Andrcu:s  v.  U'aUr,  [1907]  2  Ch.  60.. 
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Enjoyment  to  [meut  of  a  right  acquired  may  be  enough  to  prevent  the  acquisition 

be  definite.     q£  ^-^^^  j.jg|j|.  u^Jer  the  (Prescription)  Act"  (/). 

It    must   not   be  so  casual  and  uncertain  as  to  be  out  of  the 

category  of  known  easements  {J). 

Capable  of  Lastly,  the   enjoyment   must  be   physically   capable   of   inter- 

interruption.  ..        ,,  V 

ruption  (/.•) . 

In  the  leading  case  of  Angus  v.  Da  If  on  (/),  Cockburn,  C.  J.,  and 
Mellor,  J.,  gave  judgment  against  a  claim  of  lateral  support  for 
buildings,  partly  upon  the  ground  that  the  enjoyment  of  such 
support  cannot  be  resisted  by  the  adjoining  owner  by  any  means 
short  of  an  excavation  which  may  be  destructive  of  his  own  tene- 
ment («?).  But  the  majority  of  the  Court  of  Appeal,  while 
conceding  that  an  enjoyment  physically  incapable  of  interruption 
would  confer  no  right  (^0,  held  that  the  decided  cases  prevented 
them  from  applying  the  principle  to  the  easement  in  question  (o) ; 
and  their  decision  was  upheld  by  the  House  of  Lords. 

"The  power  of  resistance,"  said  Lord  Selborne  (;;),  "does  and 
must  in  all  such  cases  exist,  otherwise  no  question  like  the  present 
could  arise.  It  is  true  that  in  some  cases  (of  which  the  present  is  an 
example)  a  man  acting  with  reasonable  regard  to  his  own  interest, 
would  never  exercise  it  for  the  mere  purpose  of  preventing  his 
neighbour  from  enlarging  or  extending  such  a  servitude.  But  on 
the  other  hand,  it  would  not  be  reasonably  consistent  with  the 
policy  of  the  law  in  favour  of  possessory  titles,  that  they  should 
depend  in  each  particular  case  upon  the  greater  or  less  facility  or 
difficulty,  convenience  or  inconvenience,  of  practically  interrupting 
them.  They  can  alwa}-s  be  inten-upted  (and  that  without  difficulty 
or  inconvenience)  when  a  man  wishes,  and  finds  it  for  his  interest, 
to  make  such  a  use  of  liis  o\\ti  land  as  A\ill  have  that  effect.     So 


(t)  Smith  V.  Baxter,  [1900]  2  Ch.  138  ;  («)  L.  R.  4  Q.  B.  Div.  at  p.  175. 

per  Stirlmg,  J.,  at  p.  HG.  (o)  Ibirl.  pp.  176  to  181. 

(J)   Webb  V.  Bird  (1863),  13  C.  B.  N.  S.  ^ iP)  L- 1^-  «  ^PP-  C=|s.  at  p  796    Some 

84        Cha>emorc   x.  llicharch    (1859).    17  "f  the  judges  even  biuted  that  the  en- 

H    &  C.  349  ;  Itoberts  v.  Fdhnces  (1906),  Joyment  of  lateral  support  was  capable 

94  L   T.  279     and  per  Thesiger,  L.  J.,  ^\  ^^}''S  resisted  by  the  simple  method 

A               /  ,7/^.,  n«-ft^    T     M    i  ii   T-t  of  biingmg  an  action  for  trespass  ;   and 

IV        i       ^'•^  Lord    Selbome    appears    to    have    con- 

Uiv.  at  p.  1(0.  cujTed  in  this  view,  without  making  it 

{k)    Webb  V.  Bird,  ubi  sup   ;  'V'/r<7*^  v.  ^j^,.    ^.,^j^   ,,f    j^j^    judgment.     Sec;    per 

Bridgman  (1879),  L.  li.  11  Ch.  i)iv.  8.j-..  l^,,^,.^,  .,„j  Bowen,  JJ.,  at  pp.  763,  784, 

(/)   (1877  —  81),  L.  R.  3  Q.  B.  D.  85  ;  ;„„i  tbc  n.ntrary  opinion  of  Fry,  J.,  at 

4  Q.  B.  Div.  102  ;  6  App.  Cas.  740  ;   see  p.  775  ;    Lord  Sclborne's  opinion  on  this 

above,  p.  194.  ptjint  is  reported  on  p.    793,  and    Lord 

(m)  L.    R.    3    Q.    B.  D.   at    pp.   117,  Watson's  on  p.  831.  See  below,  Part  III. 

125  tf.  <-^hap.  IV. 
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[long  as  it  does  not  suit  his  purpose  and  his  iuteresf  to  do  this,  fh.' 
law  which  allows  a  servitude  to  be  estuhUslicd  ..r  cnhir;,'!'.!  by  Ion- 
and  open  enjoyment,  against  one  whose  preponderating  interest  il 
has  been  to  bo  passive  during  the  wliolo  time  necessary  for  IIm 
acquisition,  seems  more  reasonable,  and  more  consistent  with  publir 
convenience  and  natural  equity,  tlian  one  wliich  would  enabh'  him, 
at  any  distance  of  time  (whenever  Ids  views  of  Ids  own  interest  may 
have  undergone  a  change),  to  destroy  tlie  fruits  of  his  neighljour's 
diligence,  industry,  and  expenditure." 

Lord  Penzance  concurred  in  the  judgment,  feeling  liimself  bound 
by  previous  decisions;  but  his  own  opinion  was  that  tlie  cnjovnient 
must,  in  order  to  confer  a  right,  be  capable  of  interruption  '*  with- 
out extravagant  and  unreasonable  loss  or  expense"  (y).] 


(q)  L.  R.  6  App.  Gis.  at  p.  80;-).     The       B.),    764  (LimUey.   J.),    774  (Fry,  J.), 
opinions  of  the  judges  on  this  point  will       and  78.5  (Bowen,  J.). 
be  found  reported  on  pp.  7-19  (Polh)ck, 
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PART  III. 


OF    PARTICULAR    EASEMENTS   AND    PARTICULAR    NATURAL 
RIGHTS    OF   A    SIMILAR    CHARACTER. 


CHAPTER  I. 


RIGHTS    TO    WATER. 


No  prescrip- 
tion aj.'aiii.'-t 
prescriptior. 


HiNNiXG  water  is  the  subject  of  easements  of  several  kinds. 
Tlie  right  to  receive  a  flow  of  water  in  a  natural  stream,  and 
transmit  it  in  its  accustomed  course,  is  an  ordinary  right  of  pro- 
perty—a natural  right:  the  right  to  interfere  with  the  accustomed 
course,  eitlier  by  penning  it  back  upon  the  land  above,  or  trans- 
mitting it  altered  in  quality  or  quantity  to  an  extent  not  justified 
by  natural  right,  is  an  easement. 

The  right  to  have  a  natural  stream  run  in  its  accustomed  course 
does  not  arise  by  prescription,  but  "jure  naturai,"  and  of  common 
right  as  an  ordinary  incident  of  property ;  the  right  to  interfere 
with  this  natural  course,  by  altering  the  quality  or  quantity  of  the 
water,  is  an  easement,  and  is  claimable  by  prescription. 

"  "When  a  man  has  a  lawful  easement  or  profit  by  prescription, 
from  time  whereof,  &c.,  another  custom,  which  is  also  from  time 
whereof,  &c.,  cannot  take  it  away ;  for  the  one  custom  is  as 
ancient  as  the  other ;  as  if  one  has  a  way  over  the  land  of  A.  to 
liis  freehold  by  prescription,  from  time  whereof,  &c.,  A.  cannot 
allege  a  prescription  or  custom  to  stop  the  said  way  "  (a). 

Tlie  difficulty  here  suggested  does  not  arise  witli  regard  to  a 
natural  stream,  the  riglit  to  the  flow  of  it  not  arising  by  pre- 
scription ;  and  if  a  man  declares  for  a  disturbance  of  the  course 
of  a  stream,  it  is  a  good  plea  to  justify  the  diversion  in  virtue  of 
an  easement  so  to  do. 


(o)  Aldred'D  Case  (1611),  9  Rep.  .08  b. 
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Bracton    appears    to    consider    tlu^   obligation    to   r(^R])oct   lli^    ' 
natural  course  of  a  flowing  stream  as  u  duty  iniposod  by  \n\\ 
and  that,  unless  justified  by  an  easement,  a  man  lias  no  more  riglit  "" ' 
to  divert  the  course  of  a  stream  than  to  disdiargo  water  iijion  wuur. 
his  neighbour's  land :    "  Item  a  jure  imponltur  sorvitus   priedio 
vit'inorum ;   scilicet  no  quis  stagnum  suum  altius  toUat,  per  quinl 
tenomentum    vicini    submergatur.     Item  ne  faciat  fossam  in  s\io 
per  quani  aquara  vicini  divertat,  vel   per  quod  ad  alveuin  smnn 
pristinum  reverti  non  possit  in  toto  vel  in  parte  "  (/>). 

In  the  Courts  of  the  United  States,  wliich  recogni/.e  an<l  /- 
profess  to  be  guided  by  the  principles  of  the  English  law,  this 
point  has  received  much  consideration.  In  an  elaborate  judgment 
of  Mr.  Justice  Story,  the  right  to  have  a  stream  i\ow  on  in  it.s 
accustomed  course  is  laid  down  to  be  a  right  universally  incident 
to  the  property  in  the  adjoining  land,  a  right  which  can  only  be 
interfered  with  by  the  acquisition  of  an  easement;  and  the 
ordinary  rights  of  the  owners  of  the  adjacent  land  to  the  natural 
flow  of  the  stream  are  distinguished  with  great  precision  from  the 
acquisitions  in  derogation  of  the  common  rights  made  by  an 
exclusive  appropriation  of  the  water. 

"  Prima  facie  (r),  every  proprietor  upon  each  bank  of  a  river  is  Judfrmratof 
entitled  to  the  land  covered  with  water,  in  front  of  his  bank,  to 
the  middle  thread  of  the  stri^am  ;  or,  as  it  is  commonly  expressed, 
ad  medium  filuni  aqure  (c/). 

"  In  virtue  of  this  ownership  (e)  he  has  a  right  to  the  use  of  the 


Story,  J. 


[b]  Bracton,  lib.  4,  f.  221  a. 

((•)  Ti/ler  V.  Wilkinson,  4  Maaon,  U. 
S.  R.  397. 

{d)  [See  Bicl-ctt  v.  Morris  (1866), 
L.  R.  1  H.  L.  Sc.  47  ;  Mayor  and  Cor- 
porn/io'i  of  Car/isle  v.  Giaham  (1809), 
L.  R.  4  Exch.  361  ;  Earl  of  Zetland  v. 
'The  (llorer  Incorporation  of  Perth  (1870), 
L.  R.  2  H.  L.  S(!.  70  ;  Fnhner  v.  Peruse 
(1878),  I.  R.  11  Eq.  610;  26  W.  R. 
Diir.  259  ;  Orr-Ewinr/  v.  Colqnhoim 
(1877),  L.  R.  2  App.  Gas.  8^9  ;  Micklc- 
Ihicail  V.  Neiclay  Bridge  Co.  (1886),  L.  R. 
33  Ch.  Div.  133  :  Duke  of  iJevonshirr  v. 
PattUm,n  (1887),  L.  R.  20  Q.  B.  Div. 
263;  TMurii  v.  Silva  (1890),  L.  R.  45 
Ch.  Div.  98  ;  Himhon  v.  A>ihb;f,  [1896] 
2  Ch.  1 ;  Great  Torrington  Commons  Con- 
servators V.  2Ioore  Stevens,  [1904]  1  Ch. 
347  ;  cf .  with  case  last  cited,  Menzies  v. 
Breadalbane   (No.   1),   4   F.  55 ;    Mews' 


Digest  (1902),  col.  321.  As  t.  mi  en- 
closure award,  see  Ecrni/d  v.  (.'vulthard, 
[1897]  2  Ch.  5.14  ;  attd.  [1898]  2  Ch.  Zh%. 
[e)  [in  Lord  y.  Commisttioncm  of  Vily  of 
Sidney  (1859),  12  Moo.  P.  C.  •4  73,  it  wiw 
argued  that  a  riparian  nwncr  wIm,  bj 
express  words  in  the  cuiivcyancf  t.>  him, 
is  excluded  from  the  ownicrsliip  of  the  IhmI 
of  the  stream  nd  medium  tiluin  aqiifl* 
(which,  in  the  absence  of  such  wor.Is,  i« 
])rinia  facie  included)  docs  n<it  jxiw-h* 
the  rights  of  a  ripariiin  proprirtor  t  «  fho 
water  of  the  stream.  Notxj>nss  il.-<  i-i  ui 
was  pronounced  as  to  this,  the  el  liinniit 
being  held  entitled  to  the  bod  :  but  iht-ir 
1  ndships  said  that  they  did  not  aifc*!!-  to 
the  argument.  Cf.  Lijon  v.  Ei*h>m-ii^fn' 
Co.  (1876),  L.  R.  i  App.  Cav  062. 
"  Lateral  conflict  is  as  givnl  a.*  vcrti.  h1." 
yorth  Shore  Bail.  Co.  v.  Pwn  (IN""'.', 
L.  R.  14  A.  C.  612. 
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Judgment  of   water  llowing  over  it  in  its  natural  euiTent,  without  diminution  or 

~ — '- —  obstruction.     But,  strictly  speaking,  he  has  no  property  in  the 

water  itself,  but  a  simple  use  of  it,  while  it  passes  along.  The 
consequence  of  this  principle  is,  that  no  proprietor  has  a  right  to 
use  the  water  to  the  prejudice  of  another.  It  is  wholly  immaterial 
whetlier  the  party  be  a  proprietor  above  or  below^  in  the  course  of 
the  river,  the  right  being  common  to  all  the  proprietors  on  the 
river;  no  one  has  a  right  to  diminish  the  quantity  wliich  will, 
according  to  the  natural  current,  flow^  to  a  proprietor  below,  or  to 
throw  it  back  upon  a  proprietor  above.  This  is  the  necessary 
result  of  the  perfect  equalitj'  of  right  among  all  the  proprietors  of 
that  wliich  is  common  to  all.  The  natural  stream,  existing  b}'  tlio 
bounty  of  Providence  for  tlie  benefit  of  the  land  through  which  it 
flows,  is  an  incident  annexed,  by  operation  of  law,  to  the  land 
itself.  When  I  speak  of  this  common  right,  I  do  not  mean  to  bo 
understood  as  holding  the  doctrine  that  there  can  be  no  diminution 
whatsoever,  and  no  obstruction  or  impediment  whatsoever,  by  a 
riparian  proprietor,  in  the  use  of  the  water  as  it  flows,  for  that 
would  be  to  deny  any  valuable  use  of  it.  There  may  be,  and 
there  must  be  allowed  to  all,  of  that  which  is  common,  a  reasonable 
use.  The  true  test  of  the  principle  and  extent  of  the  use  is, 
whether  it  is  to  the  injury  of  the  other  proprietors,  or  not.  There 
may  be  a  diminution  in  quantity,  or  a  retardation  or  acceleration 
of  the  natural  current,  indispensable  for  the  general  and  valuable 
use  of  the  water,  perfectly  consistent  with  the  common  riglit.  The 
diminution,  retardation,  or  acceleration,  not  positively  and  sensibly 
injurious  by  diminisliing  the  value  of  the  common  right,  is  an 
implied  element  in  the  right  of  using  the  stream  at  all.  The  law 
here,  as  in  many  other  cases,  acts  with  a  reasonable  reference  to 
public  convenience  and  general  good,  and  is  not  betrayed  into  a 
narrow  stiictness,  subversive  of  common  sense,  nor  into  an  ex- 
travagant looseness,  which  would  destroy  private  rights.  The 
maxim  is  applied,  sic  utere  tuo  ut  alienuni  nou  laedas. 


In  the  case  of  a  navigriible  river  where  dtlc  (1868),  L.  R.   7  Eq.  397  ;   Lyon  v. 

the  tide  flows  and  reflows,  the  Boil  in  tUliDioiifjcrx'     Co.,    ubi    sup.  ;     Orif/imil 

the  channel  belongs  to  the  Crown  (fjoni.  Uurtlcpo'A  Collieries   Co.  v.   Gihb   (1877), 

Dig.  art.  Navigation  A.  :  Ganuv.  T'isheis  L.  K.  5  Ch.  D.  713  ;  lUH  v.  Corporation 

ofWhiMabl-  (18G5),    11   H.  of  L.  207),  o/r^w4<c  (1879),  o  App.  Cas.  84  ;  /'n7;  v. 

in  the  absence  of  evidence  to  the  con-  Jlobsou    (1880),     14    Ch.    D.    542.       In 

trary     {Alt.-Grn.    v.     Emernon,     [1891]  America  it  has  been  held  that  a  mere 

A.  C.  649)  ;  but  there  may  nevertheless  intrnder  on  land  has  no  riparian  rights, 

be     exclusive     rights    in    the     ripjirian  Watkins  v.    lluhiiun,  10  I'et.  (U.S.)  25. 

owners.     See  AU.-Gtii.  v.  Earl  of  Lotis-  Sed  qu.] 
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"But  of  a  thing  common  by  nature,  there  maybe  an  appro-  JuJKn.rt,iof 
priation  by  general  consent  or  grant.  Mere  priority  cf  oc<upati..n  ^"''"  ^ 
of  running  water,  without  such  consent  or  grant,  confcnj  no 
exchisive  right.  It  is  not  like  the  case  of  mere  occupancy,  where 
the  first  occupant  takes  by  force  of  liis  priority  of  occupancy. 
That  supposes  no  ownership  already  existing,  and  no  right  to  the 
one  already  acquired.  But  our  law  awards  to  the  riparian  pro- 
prietors the  right  to  the  use  in  common,  as  one  incident  to  tlie 
land  ;  and  whoever  seeks  to  found  an  exclusive  u.so  must  establish 
a  rightful  appropriation  in  some  manner  known  and  admitted  by 
the  law.  Now  this  may  be  either  by  a  grant  from  all  the  jiro- 
prietors,  whose  interest  is  affected  by  the  particular  api)ropriation, 
or  by  a  long  exclusive  enjoyment  Avithout  interruption,  which 
affords  a  just  presumption  of  right.  By  our  law,  upon  principles 
of  public  conveuience,  the  term  of  twenty  years  of  exclusive  unin- 
terrupted enjoyment  has  been  held  a  conclusive  presumption  of  a 
grant  or  right.  I  say  of  a  grant  or  right — for  I  very  much  doubt 
whether  the  principle  now  acted  upon,  however  in  its  origin  it 
may  have  been  confined  to  presumptions  of  a  grant — is  now 
necessarily  limited  to  considerations  of  this  natm-e.  The  jire- 
sumption  is  applied  as  a  presumption  juris  et  de  jure,  wherever, 
by  possibility,  a  right  may  be  acquired  in  any  manner  known  to 
the  law. 

"  With  these  two  principles  in  view,  the  general  rights  of  the 
plaintiffs  cannot  admit  of  much  controversy.  They  are  riparian 
proprietors,  and,  as  such,  are  entitled  to  the  natural  ilow  of  the 
river  without  diminution  to  their  injm-y.  As  owners  of  the  lower 
dam,  and  the  mills  connected  therewith,  the}'  had  no  rights 
beyond  those  of  any  other  persons,  who  might  have  ajipropriated 
that  portion  of  the  stream  to  the  use  of  their  mills  ;  that  is,  th''ir 
rights  are  to  be  measured  by  the  extent  of  their  natural  appro- 
priation and  use  of  the  water  for  a  period,  which  the  law  deems 
a  conclusive  presumption  in  favour  in  rights  of  this  nature.  In 
their  character  as  millowners,  they  have  no  title  to  the  How  of  the 
stream  beyond  the  water  actually  and  legally  appropriated  by  the 
mills  ;  but  in  their  character  as  riparian  proprietors,  they  luive 
annexed  to  their  lands  the  general  flow  of  the  river,  as  far  as  it 
has  not  been  already  acquired  by  some  prior  and  legally  opemtive 
appropriation. 

G.  10 
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Judgment  of        "  Xo  doubt,  tlieii,  can  exist  as  to  the  riglit  of  the  plaintiffs  to 

— ! —  the  surplus  of  the  natural  flow  of  the  stream  not  yet  appropriated. 

Their  rights,  as  riparian  proprietors,  are  general ;  and  it  is  in- 
cumbent on  the  parties,  who  seek  to  narrow  those  rights,  to 
establish,  by  competent  proof,  their  own  title  to  divert  and  use 
the  stream." 

Natural  and  As  an  easement  is  something  superadded  to  the  ordinary  rights 
rfXts  in  run-  ^^  property,  and  it  is  incumbent  on  the  claimant  thus  seeking  to 
ning  water,  east  a  burthen  upon  his  neighbour  to  prove  his  title  to  it,  it  is 
evidently  essential,  in  order  to  determine  in  what  manner  and 
what  amount  of  evidence  shall  be  given  to  support  the  title,  to 
ascertain  strictly  what  are  the  bounds  of  the  ordinary  rights  of 
property,  and  where  the  right  claimed  assumes  that  accessorial 
character  which  trenches  upon  the  liberty  of  another.  Thus,  witli 
reference  to  the  question  above  alluded  to,  it  becomes  important 
to  consider  whether  the  right  to  receive  the  water  is  one  of  the 
ordinary  incidents  of  the  ownership  of  the  soil,  or  an  additional 
right  claimed  as  an  easement. 

In  discussing  this  question,  a  misconception  appears  to  have 
taken  place ;  the  right  to  the  corporeal  thing,  water  itself,  has 
been  confounded  with  the  incorporeal  right  to  have  the  stream 
flow  in  its  accustomed  manner  (/).  Upon  this  a  fm-ther  error  was 
founded — that  the  first  appropriator  of  water  had  a  right  to 
continue  to  divert  the  stream  to  the  extent  of  such  appropriation, 
no  matter  how  injurious  such  diversion  might  be  to  the  rights  of 
parties  who  should  afterwards  seek  to  use  the  stream. 

The  question  has  been  much  debated — what  nature  of  property 
existed  by  law,  or  could  exist,  in  air,  light,  and  water.  It  has 
been  attempted  to  rest  that  riglit  to  the  enjoyment  of  these 
elements  upon  the  first  occupancy  of  a  common  right.  Thus, 
Blackstone,  in  his  chapter  on  "  Title  by  Occupancy,"  after 
remarking  that  a  property  in  goods  and  chattels  might  be  ac- 
quired by  occupancy — "  the  original  and  only  primitive  method 
of  acquiring  any  property  at  all " — lays  it  down,  that,  "  the 
benefit  of  the  elements — light,  air,  aud  water — can  onl}^  be  ap- 
propriated by  occupancy.  If  I  have  an  ancient  window  over- 
looking my  neighbour's  ground,  he  may  not  erect  any  blind  to 


(/)  Maso)i  V.  inn  (1833),  5  B.  &  Adol.  19  ;  2  Ncv.  &  M.  747 ;  39  R.  R.  354. 
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obstruct  the  lig-lit ;  but  il'  I  builil  my  house  close  to  his  wall,  V  •  ' 
wliich  darkens  it,  I  cannot  compol  him  to  donuilish  his  wall,  for 
there  the  first  occupancy  is  ratlier  in  liiia  than  in  nic  If  niy  ""*' 
neighbour  makes  a  tanyard,  so  as  to  annoy,  and  render  less  wdu- 
])rious  tlie  air  of  my  house  or  gardens,  the  law  will  furnish  mo 
witli  a  remedy;  but  if  he  is  first  in  possession  of  the  air.  and  I 
fix  my  habitation  near  him,  the  nuisance  is  of  my  own  seeking', 
and  may  continue.  If  a  stream  be  unoccupied,  I  may  erect  a  mill 
thereon,  and  detain  tlie  water,  3'et  not  so  as  to  injure  my  neigh- 
bour's prior  mill  or  his  meadow,  for  ho  hath,  by  the  first  occu- 
pancy, acquired  a  property  in  the  current"  ((/). 

The  last  two  illustrations  appear  to  be  incorrect,  and  din-ctly 
at  variance  with  the  later  decisions  upon  this  subject  (//). 

Even  if  it  were  conceded  that  these  elements  are,  by  the  law 
of  England,  still  in  common  and  subject  to  be  made  property  by 
occupancy,  analogy  to  the  rules  which  govern  the  acquisition  of 
property  by  this  means  points  out,  that  the  appropriation  of  a 
particular  portion  could  give  no  right  of  property  in  more  than 
that  portion.  The  abstraction  of  a  measure  of  water  from  a 
flowing  stream  to-day,  can  give  no  property  in  water  which  may 
possibly  hereafter  form  part  of  the  stream,  but  which  is  now  on 
the  mountains.  The  present  reception  of  light  b}'  a  window 
cannot  give  a  prospective  property  in  the  light  itself,  which  will 
pass  through  the  window  to-morrow,  and  which  has  not  yet 
emanated  from  the  sun. 

The  right  principle  to  be  collected  from  the  authorities  is,  R«iuIt_of 
[that  "  the  right  to  have  a  stream  to  flow  in  its  natural  state  ■•^t^'""*^- 
without  diminution  or  alteration  is  an  incident  to  the  property  in 
the  land  through  which  it  passes  ;  that  flowing  water  is  publiei 
juris,  not  in  the  sense  that  it  is  a  bonum  vacans  to  which  the 
first  occupant  may  acquire  an  exclusive  right,  but  in  this  sense 
only,  that  all  may  reasonably  use  it  who  have  a  right  of  access  to 
it;  that  none  can  {i)  have  any  property  in  the  water  itself,  except 
in  the  particular  portion  which  he  may  think  proper  to  ab.strnot 
from  the  stream  and  take  into  his  possession,  and  that  during  th<' 


iff)  2  Black.  Com.  402.  Jiridffn.an  (1878),  LR.  1 1  Ch.  Div.  852  : 

(A)  JSHss  V.  jr,dl  (1838),  4  Biiifr.  N.  C.  see  post,  Part  III.  Chap.  \  .J 

183  ;  6  Scott.  500 ;   44  K.  R.  697,  post ;  (.)  Except  by  virtu.'  of  m.inc  i^^tuXe. 

Mason   V.  mil  (183  i),   3  B.   &  Ad.  30*,  See   2',ojjn,ro,s   of    -J^r./.r^y   v.    /k«r/  •/ 

5  B.  &  Ad.  1  ;  39  R.  R.  354  ;  [.Stiirffes  v.  Jiomnri/  (1861),  9  C.  B.  Js.  ».  '><«• 
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Resalt  of 
authoritieB. 


Gilmour. 


[time  of  his  possession  only  ;  that  each  proprietor  of  the  aJjacent 
.  land  has  the  right  to  the  usufruct  of  the  stream  whiih  Hows 
througli  it  (/.•),  and  tliat  this  right  to  the  benefit  and  advantage  of 
the  water  flowing  past  liis  laud  is  not  an  absolute  and  exclusive 
right  to  the  flow  of  a//  the  water  in  its  natural  state,  but  is  a  right 
onl}'  to  flie  flow  of  the  water  and  the  enjoyment  of  it,  subject  to 
the  similar  natural  right  of  all  the  proprietors  of  the  banks  on 
each  side  to  the  reasonable  enjoyment  of  the  same  stream ;  that 
it  is  only,  tlierefore,  for  an  unreasonable  and  unauthorized  use  of 
this  common  benefit  that  an  action  will  lie ;  but  that  for  such  an 
use  it  will,  even  though  there  may  be  no  actual  damage  to  the 
plaintiff "  (/)  ;  and  that,  if  the  user  by  the  riparian  owner  goes 
beyond  his  natural  riglit,  it  matters  not  how  much  the  plaintiff 
(whose  natural  right  is  affected  by  such  user)  has  used  the  water, 
or  icJtither  lie  /ia>i  ever  u-sed  if  at  all ;  in  either  case  his  r/(//if\f^  equally 
invaded,  and  an  action  is  maintainable  (u/). 

In  Miner  v.  Gilmour  (»),  Lord  Kingsdown,  delivering  judgment 
on  an  appeal  from  Lower  Canada,  after  stating  that  there  was  no 
distinction  between  the  English  law  and  that  applicable  to  the 
case  before  their  lordships,  said,  ''  B}^  the  general  law  applicable 
to  running  streams,  every  riparian  proprietor  has  a  right  to  what 
may  be  called  the  ordinary  use  of  the  water  flowing  past  his  land ; 
for  instance,  to  the  reasonable  use  of  the  water  for  his  domestic 
jHirposes  and  for  his  cattle,  and  this  without  regard  to  the  efl'ect 
which  such  use  may  have  in  case  of  a  deficiency  upon  proprietors 
lower  down  the  stream.  But,  further,  he  has  a  right  to  the  use 
of  it  for  any  purpose,  or  what  may  be  deemed  the  extraordinary 
use  of  it,  provided  that  ho  does  not  thereby  interfere  with  the 
rights  of  other  proprietors  either  above  or  below  him.  Subject 
to  this  condition,  he  may  dam  up  the  stream  for  the  purpose  of  a 
mill  (o),  or  divert  the  water  for  the  purpose  of  irrigation  ;  but  he 


[k)  I.e.,  to  the  reasonable  use  of  the 
stream  for  ordinary  purposes,  e.g.,  for 
his  domestic  piu-poses  and  hi.s  cattle 
{Miner  v.  (iiliii'iur,  cited  in  text,  above), 
but  not  for  pui-poses  foreign  to  or 
unconnected  with  hi.s  riparian  tenement. 
McCnrlnry  v.  LondonUvrri/  and  Louyh 
Swillij  liailuay,  [1904]  A.  C.  301  ;  cited 
post,  p.  247. 

(/)  E>nhrey  v.  Ouen  (18.51),  C  Exch. 
369;  80  R.  R.  331. 

{tn)  See  judgment  in  Sampson  v.  Ilod- 


dhwit  (1857),  1  C.  B.  N.  S.  Gil;  see 
also  3  Kent's  Commentaries,  439 — 445, 
quoted  in  tho  judgment  in  Emhrey  v. 
Ouen,  ubi  sup. 

[n)  (1858),  12  Moore,  V.  C.  150.  [Cf. 
as  to  the  Roman-Dutch  law.  Van  Jireda 
V.  Sdbcrbiuwr  (1809),  L.  R  3  P.  C.  84; 
Cumminnionefs  of  French  Hock  v.  Hugo 
(18S5),  L.  R.  10  A.  C.  336.] 

(o)  White  V.  White,  [1906]  A.  C.  72, 
per  Lord  Halsbury,  at  p.  80. 
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[Ims  no  right  to  interrupt  the  regular  ilow  ol"  the  stream  if  lu-       J/.«r,  ,-. 
thereby  interferes    with  tlie   lawful   use    of   the  water   hv  other  _'"'"*" 
j)roprietors,  and  infliets  upon  them  a  sensible  injury." 

In  Lord  NorhHri/  v.  Kifchi))  (;>),  Martin,  V,.,  in  Jiis  direction  to  Jj>rJ .Vortmry 
the  jury,  quoted  this  passage  as  containing  the  law  on  the  subject,  **  •*'"'*•••• 
and  ruled  that  the  riparian  proprietor  eould  only  take  the  water 
for  a  purpose  of  utility,  and  not  to  make  an  ornamental  pond. 
The  plaintiff's  counsel  moved  for  a  new  trial,  on  the  ground  that 
the  dictum  of  Lord  Kingsdown  stated  the  right  of  a  riparian 
proprietor  too  extensively.  The  Coiu't  did  not  decide  that  the 
right  had  been  correctly  stated,  but  discharged  the  rule  on  tlio 
ground  that  the  defendant  had  not  taken  an  unreasonable  quantity 
of  water.  The  stream  sent  down  :);j-'),OrO  gallons  a  da}',  an<l  the 
defendant  abstracted  from  8,000  to  9,000. 

In  Nuttall  V.  liraceu-eJl  {q),  Martin,  B.,  says,  "The  law  has  XutuNr. 
been  supposed  to  be  well  settled,  and  in  my  opinion  is  nowhere  ^'^'"'^"' 
more  clearly  stated  than  b}'  Lord  Kingsdown  in  Jliiirr  v.  Gi/nioitr." 
And  he  cites  the  above  passage,  and  says  that  there  is  no  doubt 
that  it  is  the  law.  And  Channell,  B.,  delivering  the  judgment  of 
Pollock,  C.  B.,  and  himself  (p.  13),  says,  "I  quite  agree  that  the 
passage  quoted  by  my  brother  Martin  from  Lord  Kingsdown's 
judgment  very  clearly,  as  well  as  accurately,  states  the  law 
applicable  to  running  streams." 

In  S/n'ndon  Watcrn-orlin  Co.  v.   Wilts  and  Jtcrk.'i  Canal  Narigni ion  Str-inJcm 
Co.  {}•),  the  appellants,  being  riparian  owners  on  the  banks  of  a  r..''r"7r,', 
stream,  claimed  the  riffht  to  collect  the  ^\■ater  of  the  stream  into  a  "•>'*  t[^^' 
permanent  reservoir  for  the  sujiply  of  an  adjacent  town  ;  it  wjvs 
held  that  this  was  not  a  reasonable  use  of  the  water  within  the 
meaning  of  the  above  rules.     "  Undoubtedly,"  said  Lord  Cairns, 
L.  C,  "the  lower  riparian  owner  is  entitled  to  the  accustomed 
flow  of  the  water  for  the  ordinary  purposes  for  which  lie  can  use 
the  water.     That  is  quite  consistent  with  the  right  of  the  upper 
owner  also  to  use  the  water  for  all  ordinary  purposes,  namely,  aa 
has  been  said,  ad  lavauduni  et  ad  potandum,  whatever  poitiou  of 
the  water  may  be  thereby  exhausted  and  may  cease  to  come  down 
by  reason  of  that  use.     But,  further,  there  are  uses  no  doid^t  to 
which  the  water  may  be  put  by  the  upper  owner,  namely,  um-s 


ip)  (18G3),  3   F.   &  F.   -I'J-l:  9  Jur.,  (y)  (I86f.),  L.  R.  2  Exrh.  0._ 

N.S:i32.  ('•)  (187r.),L.R.  7  11.  L.O«J,. 
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Suindoii  [connected  with  the  tenement  of  that  upper  owner.  Under  certain 
Co"\."wilts  circumstances,  and  provided  no  material  injiuy  is  done,  the  water 
and  Berks  ^^y  -^^  ^gg^j  ^j^^  jj^jj^y.  j^g  diverted  for  a  time  by  the  upper  owner 
'—  for  the  purpose  of  irrigation.  That  may  well  be  done  ;  the  exhaus- 
tion of  the  water  Avhich  may  thereby  take  place  may  be  so  incon- 
siderable as  not  to  form  a  subject  of  complaint  by  the  lower  OAvner, 
and  the  water  may  be  restored  after  the  object  of  irrigation  is 
answered  in  a  volume  substantially  equal  to  that  in  which  it 
passed  before.  Again,  it  may  well  be  that  there  may  be  a  use  of 
the  water  by  the  upper  OAvner  for,  I  will  say,  manufacturing  pur- 
poses, so  reasonable  that  no  just  complaint  can  be  made  upon  the 
subject  by  the  lower  owner.  Whether  such  a  use  in  any  particular 
case  could  be  made  for  manufacturing  purposes  connected  with 
the  upper  tenement  would,  I  apprehend,  depend  upon  whether  the 
use  was  a  reasonable  one.  Whether  it  was  a  reasonable  use  would 
depend,  at  all  events  in  some  degree,  on  the  magnitude  of  the 
stream  from  which  the  deduction  was  made  for  this  purpose  over 
and  above  the  ordinary  use  of  the  water. 

"  But,  my  lords,  I  think  3'our  lordships  will  find  that,  in  the 
present  case,  you  have  no  difficulty  in  saying  whether  the  use 
which  has  been  made  of  the  water  by  the  upper  owner  comes 
under  the  range  of  those  authorities  which  deal  with  cases  such 
as  I  have  supposed,  cases  of  irrigation  and  cases  of  manufacture. 
Those  were  cases  where  the  use  made  of  the  stream  by  the  upper 
owner  has  been  for  purposes  connected  witli  the  tenement  of 
the  upper  owner.  Lut  the  use  which  here  has  been  made  by  the 
appellants  of  the  water,  and  the  use  which  they  claim  the  right  to 
make  of  it,  is  not  for  the  purpose  of  their  tenements  at  all,  but  is 
a  use  which  virtually  amounts  to  a  complete  diversion  of  the 
stream — as  great  a  diversion  as  if  they  had  changed  the  entire 
watershed  of  the  country,  and,  in  place  of  allowing  the  stream  to 
flow  towards  the  south,  had  altered  it  near  its  source,  so  as  to 
make  it  flow  towards  the  north.  My  lords,  that  is  not  a  user  of 
the  stream  which  could  be  called  a  reasonable  user  by  the  upper 
owner.  It  is  a  confiscation  of  the  rights  of  the  lower  owner ;  it  is 
an  annihilation,  so  far  as  he  is  concerned,  of  that  portion  of  the 
stream  which  is  used  for  those  purposes — and  that  is  done,  not 
for  the  sake  of  the  tenement  of  the  upper  owner,  but  that  the 
upper  owner  may  make  gains  by  alienating  the  water  to  other 
parties,  who  have  no  connection  whatever  with  any  part  of  the 
stream." 


KIGHTS  TO  WAl'i:i{.  '.'47 

[In  JlrCiir/iic//  v.  LoHiioin/crri/  dud  LoikjIi  .Sicil/ij  Ituil.  Co.,  Ltd.  (*),  Md 
a  railway  line  belonging  to  the  respondents  crossed  a  natural  4!^"/ 
stream,  and  at  the  point  of  crossing  abutted  upon  the  stroiini  fur 
about  eight  feet  on  each  side.  The  respondents  iuserted  a  pijuj 
into  the  stream  at  the  eros-ing,  and  by  means  of  this  pipe,  which 
was  laid  along  the  strip  of  railway  lino,  diverted  water  to  other 
land  belonging  to  them,  about  half  a  mile  from  the  stream,  and 
there  consumed  it  in  working  their  locomotive  engin(js.  Tlie 
appellant,  who  was  a  lower  riparian  owner  upon  the  stream,  stopi)C(l 
the  pipe,  and  thereupon  the  respondents  brought  their  action  for  a 
declaration  of  their  right  to  take  the  water  through  the  l>ipe,  and 
for  an  injunction.  It  was  heltl,  however,  that  the  appellant  was 
justified  in  the  coiu'se  taken  by  him,  and  the  action  failed. 

Lord  Halsbury,  L.  0.,  in  the  course  of  his  speech,  refeiTod  to 
Lord  Cairns'  judgment  in  the  Sirindon  Cane  as  having  "settled 
and  almost  codified  the  law  upon  the  subject." 

The  following  passage  occurs  in  the  speech  of  Lord  ^lai-- 
naghten  :  "  There  are,  as  it  seems  to  me,  three  ways  in  which  a 
person  whose  lands  are  intersected  or  bounded  by  a  running  stream 
may  use  the  water  to  which  the  situation  of  his  property  gives  him 
access.  He  may  use  it  for  ordinary  or  primary  purposes,  for 
domestic  purposes,  and  the  wants  of  his  cattle.  He  may  use  it 
also  for  some  other  purposes — sometimes  called  extraordinary  or 
secondary  purposes — provided  those  purposes  are  connected  with  or 
incident  to  his  land,  and  ]n-ovided  that  certain  conditions  are 
complied  with.  Then  he  may  possibly  take  advantage  of  his 
position  to  use  the  water  for  purposes  foreign  to  or  unconnected 
with  his  riparian  tenement.  His  rights  in  the  fu-st  two  cases  are 
not  quite  the  same.     In  the  third  case  he  has  no  right  at  all. 

"  Now  it  seems  to  me  that  the  first  question  yom-  lordships  have 
to  consider  is.  Under  what  category  does  the  proposed  user  of  the 
railway  company  fall?  Certainly  it  is  not  the  ordinary  or 
primary  use  of  a  ilowing  stream,  nor  is  it,  I  think,  one  of 
those    extraordinary    uses    connected    with    or    incidental    to    a 


(s)  [1904]  A.  C.  301,  overruling  Earl  compromised  ""   ''Prf"Jv/*  ^.  J.  Ch. 

ofLMch  V.  Great  Northern  EaUway  944  ;  W.  N    1881     p.   I06  j    Orme^  r 

(1878),  L.R.  10   Ch.  D.    707;   ef.   Orr-  Todmorde,,    M,l   Co     (  ^f ^U    L.    K.    H 

EwJg    T.    CoUiuhoun    (1877),    L.    R.    2  Q-  B- Div.  loo  ;   Ar««  J.  r7r<«/  J-^  f.r^ 

App.  Cas.    839    856  ;   Ranmhur  Fershad  MaUa-ay  (1884  ,  L.  R.  ^'^^.P']:J;^\,' 

(1878),  L.  R.  4  App.  Cns.  121  ;  Itoherts  [1899]  1  Ch.  583 ;  [1899]  i  Ch.  608. 
V.  Richards   (1882),   50  L.  J.  Ch.  297  ; 
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McCartney  v. 
Londonderry, 
4;c.  Rail.  Co. 


Whether  act 
of  perception 
required. 


[riparian  tenement  which  are  permissible  imder  certain  con- 
ditions. In  the  ordinary  or  primary  use  of  flowing  water 
a  person  dwelling  on  the  hanks  of  a  stream  is  under  no  re- 
striction. In  the  exercise  of  his  ordinary  riglits  he  may  exhaust 
the  water  altogether.  Xo  lower  riparian  owner  can  complain  of 
that.  In  the  exercise  of  rights  extraordinary  hut  permissible,  the 
limit  of  which  has  never  been  accurately  defined  and  probably  is 
incapable  of  accurate  definition,  a  riparian  owner  is  under  consider- 
able restrictions.  The  use  must  be  reasonable.  The  piu-poses  for 
which  the  water  is  taken  must  be  connected  with  his  tenement,  and 
he  is  bound  to  restore  the  water  which  he  takes  and  uses  for  those 
purposes  substantially  undiminished  in  volume  and  unaltered  in 
character."] 

It  was  formerly  made  a  question  whether  the  simple  fact  of 
the  water  running  in  a  natural  channel  to  and  tln-ough  land,  is 
sufficient  to  confer  upon  the  owner  of  it  this  right  to  prevent  his 
neighbour's  interference,  or  whether  there  must  be  some  more 
direct  and  tangible  perception  of  the  benefit  of  the  water ;  and 
if  so,  whether  a  single  act  of  such  perception  is  sufficient,  or 
w^hether  such  perception  of  benefit  must  be  continued  and  re- 
peated during  such  a  period  of  time  as  would  be  requisite  in 
general  to  confer  an  easement ;  and  w^hether  the  act,  or  acts,  of 
perception  give  a  right  to  claim  the  benefit  of  the  entire  stream, 
or  to  such  an  extent  only  as  may  be  sufficient  to  continue  the 
enjoyment  abead}^  had.  Whether,  for  instance,  if  a  stream  runs 
through  the  lands  of  two  neighbouring  proprietors,  that,  per  se, 
gives  the  right  to  the  owner  of  the  lower  land  to  have  the  stream 
flow  on  without  interruption,  and,  consequently,  to  maintain  an 
action  against  the  proprietor  above  for  any  diver^iun  of  the  water 
by  him  ;  or  whether  it  is  necessary  that  he  must  previously  have 
used  the  water,  as  by  means  of  a  mill,  or  in  s(jme  similar  manner  ; 
whether  such  usage  must  have  subsisted  for  the  time  requii'ed 
to  give  an  easement ;  and  Avhether,  if  such  mill  requires  only  one 
half  the  usual  supply  of  Avater  of  the  stream,  he  can  maintain  an 
action  for  any  diversion  of  the  stream  so  long  as  sufficient  water 
is  left  to  turn  his  mill. 

Even  the  earlier  authorities  seem  clearly  to  have  settled,  that, 
if  the  stream  be  of  sufficient  antiquity,  a  single  act  of  perception 
of  the  benefit  of  it  is  enough  to  give  a  right  to  the  owner  of  the 
land  to  insist  upon  the  stream  running  on  in  its  accustomed 
course ;  at  all  events  to  such  an  extent  as  may  bo  necessary  for 
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the  contimiance  ol'  saeh  enjoyment  (/).     And,  nltliongh  it  wa.s  \\>>{    ^\ 
then  settled  that  iho  right  to  the  flow  of  water  in  a  natural  htreajii 
does  not  depend  upon  antiquity  of  enjoyment,  hut  is  an  ordinary  ~*~ 
right  of  property,  yet,  even  in  that  state  of   the   authorities,  it 
is  not   easy   to   see   how,  if   the  mere  anti(iuity  of  the  stn-ara, 
unaccompanied  hy  proof  of  user,  would  n(jt  give  rise  to  a  pre- 
sumption  of   right,   a  single  act  of   perception   coidd  have  been 
supposed  to  give  any  additional  force  to  tlie  oviih-nco,  so  as  to 
make   it   afford   such   a   presumption.     The   autlKu-  observed   in 
the  second  edition   of   this  work  that  this  would  sfcm  to  show 
that  the  right  to  the  flow  of  water  is  quite  independent  of  any 
such  act  of  perception  ;    and  it  has  since  been  so  held.     Thus, 
although  it  is  a  well-known  rule  of  law,  that  an  action  on  tlin 
case  cannot  be  maintained  for  a  tortious  act  unless  the  plaintiff 
shows  some  actual  damage  resulting  from  such  act  to  himself  («), 
and  although  there  is  authority  in  the  books  to  the  effect  that  it  is 
incumbent  on  the  party  complaining  of  the  diversion  of  a  stream, 
to  show  that  he  has  sustained  some  damage  thereby  (.r),  and  that 
he  has  already  applied  the  stream  to  some  useful  purpose  with 
which  the  diversion  interferes  ;  yet  this  cannot  now  be  considered 
as  law  according  to  the  recent  authorities,  in  which  it  is  decided, 
that  every  proprietor  of  land  along  the  stream  has,  without  ever 
having  used  the  water,  a  right  to  maintain  an  action  against  any 
person   who    diverts   it,    unless    the   person   so   diverting   it    has 
acquired  a  legal  title  to  do  so,  if  the  diversion  diminishes  the  flow 
of  water  to  an  extent  greater  than  tluit  necessarily  incident  to  the 
reasonable  use  of  the  water  by  the  proprietor  above  in  the  exercise 
of  his  similar  right.     For  instance,  if  a  person  ererts  a  mill,  and 
thereby  interferes  with  the  course  of  the  stream  to  such  an  extent, 
he  is  liable  to  an  action  for  such  diversion  at  the  suit  of  any  pro- 
prietor of  land  lying  lower  down  the  stream,  although  the  latter 
has  never  applied  the  water  to  a  beneficial  purpose,  and  brings  an 
action  only  one  day  before  the  time  requisite  to  give  the  owner  of 
the  mill  a  prescriptive  right  to  a  use  of  tlie  water  exceeding  the 
natural  right.     And  it  is  enough  for  the  plaintilT,  withotit  showing 
actual  damage,  to  show  an  injury  to  his  right  to  have  the  flow  of 


(t)  Bealey  v.  Rhaiv  (1805),  6  East,  208  ;  304  ;  2  Nev.  k  M.  7l7  ;  39  R.  R.  3.54. 

%Tl.B..  \^io;WiUiamsy.Morlaml{\%-n),  (r\   Williams    \      Morlanl     (1824),    2 

K^R%?9.''" '  '  ^"■'"  "^  ^'  '''  '   ''  ^-   &  C.  910 ;  4   D  .1  Sc  R.  583 ;  26 

\u)' Mason  v.  HiU  (1832),  3  B.  &  Ad.  R.  R.  579. 
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Whether  act    the  wator  by  proof  that  the  defendant  lias  used  more  of  it  than 

^nece.'lsary.      he  is  entitled  to  use  as  a  ri]3arian  owner  (y). 

If  the  mill,  or  other  mode  of  occupation  of  the  water,  he 
ancient,  no  doubt  ever  existed  upon  the  authorities  as  to  the 
owner's  right  of  action  for  any  obstruction  (~).  And  even  the 
earlier  decisions  appear  equally  clear  for  the  more  limited  pro- 
position, ''  That  the  application  of  a  stream  to  any  useful  purpose 
gives  a  right  to  have  the  stream  run  on  in  its  accustomed  course, 
as  far,  at  least,  as  is  necessary  for  such  application."  In  Cox 
V.  JI(iif/icn:s  {a),  it  is  said  by  Lord  Halo  :  "If  a  man  has  a  water- 
course running  through  his  ground,  and  erects  a  mill  upon  it,  he 
may  bring  an  action  for  diverting  the  stream,  and  not  say 
antiquum  molendinum;  and  upon  the  evidence  it  will  appear 
whether  the  defendant  hath  ground  through  which  the  stream 
runs  before  the  plaintiff's,  and  that  he  used  to  turn  the  stream  as 
he  saw  cause  ;  for  otherwise  he  cannot  justify  it,  though  the  mill 
be  newly  erected."  In  Prescott  v.  Phillips  {b),  Mr.  Serjeant  Adair 
ruled,  "  that  nothing  short  of  twenty  years'  undisturbed  posses- 
sion of  water  diverted  from  the  natural  channel,  or  raised  by  a 
weir,  could  give  a  party  an  adverse  right  against  those  whose 
lands  lay  lower  down  the  stream,  and  to  whom  it  was  injurious, 
and  that  a  possession  of  above  nineteen  years,  which  was  shown 
in  that  case,  was  not  sufficient." 

Ill  Bcalcy  v.  hiliaic  {<■),  the  mills  and  works  of  the  })lahitiff  and 
defendants  were  situated  on  the  banks  of  the  river  Irwell.  The 
persons  under  whom  the  defendants  claimed  had  an  ancient  weir 
across  the  stream,  by  means  of   which  they  had  an  easement  to 


Jtealey  v. 
Shaw. 


(y)  [See  the  judgments  in  Einbrey  v. 
Owen  (1851),  6  Exch.  368  ;  86  R.  R. 
331  ;  iind  Sampson  v.  lloddhiott  (1857),  1 
C.  B.,  N.  S.  611,  where  the  action  was 
liy  K  rercrsiotur :  als!)  Wood  v.  Wand 
(1849),  3  Kxch.  772;  77  R.  K.  809; 
Miner  v.  O'ilinnur,  ante,  p.  244  ;  and 
Crosd  ij  V.  Liyhlowler  (1866),  L.  R.  3 
Eq.  296 ;  ItoherU  v.  Gxcyrfai  District 
Council,  [1899]  I  Ch.  583  ;  [1899]  2  Ch. 
608  ;  McCurtnci/  v.  Londonderry  and 
Lotif/h  fitvi/h/  Jtalliin,/,  [1904]  A.  C.  301  ; 
S/uirjj  V.  lh(.ion  (1905),  93  L.  T.  155. 
This  principle,  that  no  actual  damage 
need  be  shown  to  have  been  caused  in 
order  to  sustain  an  action  for  diversion 
of  water,  applies  I'fjually  to  the  right  to 
a  flow  of  water  acquired  by  a  grant  <ir 
user  ast<i  the  natural  right ;  see  Korlham 
V.  Hurley  (1853),   1  El.  &  Bl.  665,  and 


Martin,  B.,  in  liis  judgment  in  Itair- 
utron  V.  Tiii/lor  (1855),  ll  Exch.  369; 
and  cf.  llarnqj  v.  Hirst  (18()«),  L.  R.  4 
Exch  43.  And  it  also  applies  to  the 
diversion  of  water  from  an  artificial 
watercourse,  when  there  is  a  right  to  the 
flow  of  such  water:  llochdale  Canal  Co.  v. 
King  (1849),  14  Q.  13.  122;  80  R.  R. 
222. 

(c)  Coniyns'  Dig.  Acti  m  on  the  Ciiso 
for  a  Nuisance,  A. 

{a)  (1685),  1  Venti-is,  237.  See  also 
I.uttreWs  Case  (1738),  4  Rep.  86. 

(/;)  Cited  in  licaleii  v.  Shaw  (1805),  6 
East,  213  ;  8  R.  R.  466  ;  and  recognized 
b)'  the  Court  of  King's  Bench  in  Mason 
V.  Hill  (1833).  5  B.  k  Adol.  25  ;  2  Ner. 
&  M.  747  ;  39  R.  R.  354. 

(c)  (1805),  6  East,  208  ;  8  R.  R.  466. 
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divert  a  certain  quautity  of  water,  the  first  diversion  liavinf,'  t^ikt-n 
place  in  1724.     The  plaintiff  erected  a  mill  lower  down  in  17m7, 
to  si4)ply  which  he  used  the  portion   of    wat.-r  which   renmin.Hl 
undisturbed  by  the  Aveir.     After  he  had  continued  to  do  h.  for 
four  years,  the  defendants  enlarj^ed  their  weir,  in   ITiil,  in  buch 
a   manner  as  to   divert   an  additional   .luautity  of    water,  to  tho 
iujury  of  the  plaintiff's  mill,  and  for  this  diversion  the  action  was 
brought.     At  the  trial  of  the  cause  Graham,  B.,  considered  '*  that 
the  important  period  for  the  jury  to  attend  to,  as  to  the  (luestion 
of   right,   was   in    1791,   when   it   was   clear   tliat    an    increased 
quantity  of   water  had  been  drawn  by  the  defendants  from  tho 
river  by  means  of  the  then  newly  enlarged  and  deepened  bluieo, 
before  which  time  the  plaintiff's  works  had  been  erected,  and  he 
was  in  the  enjoyment  of  so  much  of  the  water  as  had  not  boeu 
before  appropriated  by  those  under  whom  the  defendants  claim ; 
that  persons  possessing  lauds  on  the  banks  of  rivers  had  a  ri'dit 
to  the  flow  of  water  in  its  natural  stream,  unless  tliere  existed 
before  a  right  in  others  to  enjoy  or  divert  any  part  of  it  to  their 
own  use  ;  that  every  such  exclusive  right  was  to  be  measured  bv 
the  extent  of  its  enjoyment,  and  if  the  defendants  had  in  17!H 
taken   more  water  from  the  riAer  than  had  ever  been  done  by 
themselves  or  those  under  whom  they  claimed,  after  the  iilaintifF 
had  appropriated  what  was  before  left  for  himself,  by  means  of 
which  his  works  were  injured,  this  was  a  damage  to  him,  and  tin? 
continuance  by  the  defendants,  who  succeeded  to  tho  premises,  of 
the  sluice  so  deepened  and  enlarged,  was  a  continuance  of  the 
injury,  for  which  the  action  lay."     A  verdict  having  been  found 
for  the  plaintiff  on  this  ruling,  a  new  trial  was  moved  for,  on  the 
ground  that  "  the  evidence  of  exclusive  enjoyment  by  the  d«'feu- 
dants,  and  those  from  whom  they  claimed,  to  as  nuicli  of   tho 
water  as  they  had  occasion  for,  increased  from  time  to  time,  as 
more  was  wanted,  from  1724  downwards,  was  evidence  to  be  loft  to 
the  jury,  of  their  exclusive  right  to  the  whole  of  the  river  water; 
and  that  any  other  person  erecting  a  mill  afterwards  on  the  »atue 
stream,  must  take  it  subject  to  the  defendants'  prior  right  to  usi? 
the  whole,  and  could  not  acquire  an  adverse  title  against  it  under 
twenty  years'  quiet  enjoyment."     The  before-mentioned  eases  of 
Coj'  V.  MattheiVH  and  Pir^cott  v.  I'/iif/iji-'i  Avere  refern-d  to  in  argu- 
ment.    Lord  Ellenborough,  in  delivering  liis  judgment,  said :  "I 
see  no  ground  for  disturbing  the  verdict.     If  the  wliole  evidence 
were  left  to  the  juiy,  as  stated  by  the  learned  judge,  there  can  be 
no  question  upon  it,  and  if  the  verdict  ha«l  been  for  the  d-f^-n- 
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Bmhii  y.       dauts,  it  could  not   have   Leen   sustained.     The   general   law  as 

'- —    applied  to  this  subject  is,  that,  iiulcpotdcut  of  (on/  partial  ri>joi/- 

iinitt  used  to  he  had  hi/  aiiotlier,  crcri/  man   laid  the  y'ujltt  to  haw  tho 
adcaittaiie  of  a  Jioic  of  icafer  in  hia  onit  land,  nitlioat  diminution  or 
alteration.     But  an  adverse  right  may  exist,  founded  on  the  oecu- 
l^ation  of   another  ;  and  though  tlie  stream  be  either  diminished 
in  quantity,  or  even  corrupted  in  qualit}^   as  by  means  of   tho 
exercise  of  various  trades,  yet,  if  the  occupation  of  the  party  so 
talcing  have  existed  for  so  long  a  time  that  will  raise  the  presump- 
tion of  a  grant,  the  other  party  whose  land  is  below  must  take  the 
stream  subject  to  such  adverse  right.     Here  it  appears,  from  1724 
downwards,  there  has  been  a  partial  enjoyment  of  the  water  of  the 
river  by  those  occupying  the  defendants'  premises,  by  means  of  a 
weir  of  a  given  height,  and  a  sluice  of  given  dimensions.     In  this 
state  of  things  the  plaintiff,  in  1787,  comes  to  a  spot  lower  down 
the  stream,  and  erects  a  weir,  mill,  and  other  works  on  his  own 
land,  and  enjoys  the  rest  of  the  water  which  tlie  defendants  had 
not  been  accustomed  to  divert ;    and  tliis  he  does  for  four  years, 
without  objection  from  any  person.     Suppose  the    question    liad 
arisen  then,  on  that  enjoyment  by  the  plaintiff,  of  what  I  may  say 
was  less  than  his  natural  right,  of  a  right  abridged  by  the  defen- 
dants' prior  occupation  of  a  part  of  the  river  for  their  own  jiur- 
poses,  what  objection  could  have  been  made  to  it  ?     How  could  it 
have  been  shown  that  the  occupiers  of  the  defendants'  premises 
were  then  in  possession  of  all  the  water,  when  it  is  apjiarent  that 
their  use  of  it  was  not  increased  so  as  to  deprive  the  plaintiff  of 
the  benefit  of  it  till  1701,  when  they  enlarged  their  works;  and 
for  the  very  purpose  of  appropriating  to  themselves  more  of  the 
water,  they   enlarged   their   sluice."      Grose,   J.,    added :    "  Tho 
verdict  is  neither  against  law  nor  fact.     The  plaintiff  had  a  right 
to  all  the  water  flowing  over  las  own  estate,  i-ubject  only  to  the 
easement  which  the  defendants  might  lia\  e  in  it,  in  respect  to  the 
premises  which   they  occupied   higher   up   the   river.      To  what 
extent  did  tliat  go?      It   appears,  prior   to  the  year   1791,  the 
occupiers   of    the   defendants'    premises   exercised    the    right    of 
having  a  weir  in  the  river  of  a  certain  height,  and  diverting  the 
water  from  the  natural  channel  by  means  of  a  sluice  of  certain 
dimensions.     The  plaintiff,  on  the  other  hand,  had  a  right  to  all 
the  water  coming  over  that  weir  wliich  liad  not  been  carried  off 
by  such   sluice.     Then,  in    1791,   the    persons   under   whom  the 
defendants  claim  converted  the  sluice,  which  was  before  a  narrow 
channel,  into  what  some  of  the  witnesses  call  a  canal,  made  both 
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wider  and  deeper  than  before,  and  tliert'ljy  provcnlcil  tln>  pluintUI  ^'•''  « 
from  taking  the  water  in  the  same  manner  that  he  had  dono  f<»r 
four  years  before,  and  as  he  was  cntith'd  to  lake  it.  Vtv  bo  d  aiif,' 
tliey  encroached  on  liis  riglit,  and  deprived  him  of  a  bcn(?Jit 
which  was  attached  to  his  estate.  It  was  an  extension  of  a  right 
before  exercised  by  them,  and  a  material  injury  t  j  tlic  phiiiitilF." 
Lawrence,  J.,  commenced  his  judgment  by  saying,  "  I  think  tho 
hxw  was  very  correctly  stated  by  the  learned  judge  at  the  trial." 
Le  Blanc,  J.,  after  recognizing  the  ruling  of  tho  learned  judge 
who  presided  at  the  trial,  continued  :  "  Tlie  true  rule  is,  that 
after  the  erection  of  works  and  the  appropriation  by  the  owner  of 
land  of  a  certain  quantity  of  the  water  flowing  over  it,  if  tho 
proprietor  of  other  land  afterwards  takes  what  remains,  tho 
first-mentioned  owner — however  he  might,  before  sucli  second 
appropriation,  liavo  taken  to  himself  so  much  more — cannot  do 
so  afterwards." 

In  the  case  of  Saunders  v.  Newman  (d),  it  appeared  in  evidence  Sa^Hdmr. 
that  the  plaintiff's  mill  was  built  upon  the  site  of  an  ancient  mill  * 
which  had  existed  on  that  spot  for  the  space  of  at  least  forty  years 
before.  In  1801  this  old  mill  was  burnt  down,  and  tlie  plaintiif 
then  built  the  present  mill,  with  a  wheel  of  the  same  dimensions 
and  on  the  same  level  with  the  former  one.  Since  tliat  period, 
however,  he  had  erected  a  new  wheel  of  different  dimensions, 
requiring  less  water.  The  level  of  the  water,  however,  continued 
the  same.  It  Avas  for  an  injury  to  this  last  wheel  that  an  action 
was  brought.  The  declaration  stated  the  plaintiff's  possession  of 
a  water-mill,  and  that  the  defendant  was  possessed  of  another 
mill  and  mill-pond  ;  and  that  tlie  water  of  a  certain  stream  from 
time  immemorial  had  flowed,  and  still  of  right  ought  to  thnv,  in 
its  nsual  channel  under  the  mill  of  the  plaintiif,  and  from  theuoe 
into  the  mill  and  mill-pond  of  the  defendant,  and  from  the  mill 
and  mill-pond  of  the  defendant  in  its  usual  channel,  without 
being  penned  or  forced  back,  so  as  to  occasion  any  injury  to  tho 
plaintiff's  mill :  yet  the  defendant  wrongfully  kept  an<l  continued 
a  hatch-dam  or  mill-head  belonging  to  his  mill-pond  raised  to  a 
much  "greater  height  than  the  same  had  theretofore  been,  while 
large  quantities  of  the  water  of  the  stream,  whicli  ought  t..  have 
flowed  and  escaped  out  of  the  defendant's  mill-pond  in  its  usual 
channel,  below  the  same  mill  and  away  from  the  plaintiff's  mill, 


(d)  (1817),  IB.  &  A.  258:  19  R.  R.  312. 
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Samiders  v.  were  greatly  prevented  from  so  flowing  and  escaping,  and  by 
— ^j-umatr^ —  ppf^sou  of  sucli  obstruction  quantities  of  the  water  and  stream 
\\Tre  penned  and  forced  back  against  the  wheel  of  the  plaintiff's 
mill,  whereby  he  was  prevented  from  working  it.  Upon  these 
facts,  Burrough,  J.,  was  of  opinion,  "  That,  as  this  was  an  action 
founded  on  the  plaintiff's  possession,  and  for  au  injury  to  that 
possession,  and  as  he  had  not  enjoyed  his  mill  in  the  state  in 
which  it  was  when  the  injury  was  sustained  for  the  space  of 
twenty  years,  he  was  not  entitled  to  recover ;  that  if  the  mill  had 
remained  in  the  state  in  which  it  was  when  rebuilt  in  1801,  he 
would  ha^•e  been  enabled  to  maintain  his  action  for  an  injury; 
but  he  thought  fit  to  alter  it,  and  to  make  a  new  wheel  so 
materially  different  from  the  former,  that  the  evidence  of  his  right 
was  gone  ;  and  this  being  his  own  voluntary  act,  the  learned  judge 
thought  that  he  could  not  maintain  an  action  on  the  ground 
of  possession,  for  he  could  only  support  it  by  a  medium  of  proof, 
not  that  this  was  the  same  wheel,  but  that  if  the  old  wheel 
had  remained  the  acts  of  tlie  defendant  would  have  injured  him 
in  that  state."  The  plaintiff  having  been  non-suited,  it  was  con- 
tended, on  showing  cause  against  a  rule  for  a  new  trial,  that  tlie 
plaintiff  must  show  a  prescriptive  right  to  the  mill,  and  1  Rolle, 
Abr.  107,  pi.  16,  was  cited,  where  it  was  said,  "  If  I  have  a  mill 
by  prescription,  and  another  erect  a  new  mill,  and  force  back  the 
water  on  my  mill  so  as  to  do  me  an  injury,  I  may  have  my  action 
on  the  case."  Lord  EUenborough  said,  in  giving  judgment, 
"  The  plaintiff  in  this  case  declared  that  he  was  possessed  of  a 
mill,  and  that  the  water  had  been  used  to  flow  in  a  particular 
manner.  Now,  if  by  any  alteration  lower  down  the  stream  the 
water  be  prevented  from  escaping  as  it  has  usually  done,  and  that 
be  to  the  prejudice  of  the  owner  of  the  mill,  it  seems  to  me  to 
form  the  ground  of  an  action  against  the  party  so  obstructing  the 
water.  If,  indeed,  the  plaintiff  had  stated  in  the  declaration  his 
right  to  be  in  respect  of  a  mill  of  a  given  construction,  the  result 
might  have  been  different ;  but  in  the  present  case  there  must  be 
a  new  trial."  Bayley,  J.,  added,  "  I  do  not  see  how  the  alteration 
of  the  wheel  can  make  any  difference  in  this  case,  at  least  so  far 
as  to  wlth<lraw  it  from  the  consideration  of  the  jury  ;  it  seems  to 
me  that  all  the  allegations  in  the  declaration  were  proved.  The 
plaintiff  ])roved  that  he  was  possessed  of  a  mill,  and  that  the 
water  flowed  from  time  immemorial  in  a  particular  channel,  and 
that  the  defendant  had  obstructed  it.     The  r.bjection,  therefore, 
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if  any,  must  be  upon  tlic  record.     If  a  person  stops  the  curn-nt 
of  a  stream  wliieh  lias  immemorially  ilowetl  in  a  j^iven  <lirocti<ni, 
and  thereby  prejudices  another,  he  subjects  liimself  to  an  action." 
Abbott,  J.,  said,  "  When  a  mill  has  been  erected  ujton  a  stn'UJii 
for   a  long   period    of  time,  it   gives   to  the  owner   a  right  that 
tlie   water  shall  continue  to   ilow  to  and   from  the    mill   in   the 
manner  in  which  it  has  been  accustomed  to  flow  during  all  tlint 
time.     The  owner  is  not  bound  to   use   the  water  in  the  same 
precise  manner,  or  to  apply  it  to  the  same  mill ;  if  lie  were,  tliat 
would  stop  all  improvement  in  machinery.     If,  indeed,  the  altera- 
tions made  from  time  to  time  prejudiced  the  right  of  the  lower 
mill,  the  case  would  be  different ;  but  here  the  alteratif»n  is  by 
no  means  injurious.     The  old  wheel  drew  more  water  than  the 
new  one."     Holroyd,  J.,  after  citing  the  judgment  of  Le  Blanc,  J., 
in  BeaU'ii  v.  Shaic,  continued :  "  The  defendant,  therefore,  had  no 
right   to  use   tlio  water   in   this   case   after  the  erection   of  the 
plaintiff's  mill  in  a  different  manner  than  it  had  been  accustome4l 
to  be  used  before  ;    for,  at  all  events,  by  that  act  the  plaintiff 
appropriated  to  himself  the  water  flowing  in  that  particular  way. 
Now  the  water  used  to  flow  without  the  obstruction  complaine<l 
of.     The   defendant,   therefore,   can   have   no   right    to   turn  the 
water  back  upon  the  plaintiff's  mill.     The  change  of  the  wheel 
can  make  no  difference,  because,  at  the  time  it  was  done,  it  was 
certainly  lawful  for  the  plaintiff  to  make  the  alteration.     Then,  if 
that  be  so,  the  defendant   by  his  subsequent  act  cannot  deprive 
the   plaintiff    of    an    advantage    whirh   he   has   already   lawfully 
acquired." 

The  case  of  Williams  v.  Morlaml  {<')  has  been  supposed  to  be  ^^^^j^^J  "• 
somewhat  at  variance  with  the  doctrine  laid  down  in  the  cases 
already  cited:  but  when  viewed  with  the  light  thrown  upon  it  by 
more  recent  decisions  (./'),  it  appears  to  present  nothing  incon- 
sistent with  the  principle  already  laid  down;  though  it  may  b«' 
conceded,  that  some  of  the  expressions  made  use  of  by  the  leamod 
judges  in  that  case  are  rather  aml)iguous.  The  declaration  in 
that  case  stated,  "That  the  plaintiff,  by  reason  of  a  dwelling- 
house  and  land,  &c.,  enjoyed  the  benefit  and  advantage  of  the 
water  of  a  stream,  called  the  Lee  river,  which  ought  to  flow  pa.«t 


>.   a. 
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mihamsy.    the  premises  of  the  plaintiff,  for  supplyinor  them  with  water;  tliat 

the  (leiendaiit   erected   a  liood-gate,  and  thereby  prevented  the 

water  from  running  and  flowing  in  its  regular  course,  and  caused 
the  water  of  tlie  stroaui  to  run  in  a  different  direction,  and  with 
increased  violence  and  imj)etuosity  against  the  banks  of  the 
jilaintiff,  and  undermined,  washed  away,  damaged  and  destroyed 
them/'  Theie  was  a  secoud  more  general  count,  which  also 
charged  the  injury  to  be  to  the  banks  of  the  plaintiff.  At  the 
trial,  before  Graham,  B.,  the  jury  found  that  no  damage  had  been 
done  to  the  plaintiff's  banks,  but  that  their  bad  condition  was 
caused  by  the  plaintiff's  neglect  to  repair  thorn ;  but  the  jury 
added,  that  they  thought  the  defendant  should  not  stop  the  water 
in  summer  time.  It  was  then  insisted,  that  the  plaintiff  was 
entitled,  upon  this  finding,  to  a  verdict,  because  the  defendant 
had  stopped  the  water  from  coming  to  the  plaintiff's  premises  in 
the  summer  time.  But  the  learned  judge  was  of  opinion,  that, 
inasmuch  as  the  plaintiff,  in  his  declaration,  did  not  complain 
that  he  was  deprived  of  a  supply  of  water,  but  that  the  natural 
course  of  the  stream  was  altered,  and  that  the  water  was  caused 
to  flow  with  greater  impetuosity  agaiust  his  lands,  whereby  the 
banks  were  injured,  and  as  the  jury  had  found  that  the  banks 
were  not  injured  by  such  flowing  of  the  water,  the  defendant  was 
entitled  to  a  verdict.  Liberty,  however,  Avas  given  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him  ;  but  the  rule  nisi  was  discharged 
without  hearing  the  defendant's  counsel. 

The  true  ground  of  the  decision  of  the  Court  of  King's  Bench 
in  this  case  appears  to  be  that  taken  by  the  learned  judge  at  nisi 
prius,  viz.,  that  the  action  was  brought  without  reference  to  any 
easement  at  all,  for  an  alleged  wrongful  act  of  the  defendant  in 
throwing  back  water  on  the  plaintiff's  land,  and  injuring  his 
banks;  a  ground  of  action  that  totally  failed  in  proof  (.7).  The 
observations  of  the  learned  judges,  as  to  the  general  law  of 
flowing  water,  were  totally  uncalled  for  by  the  question  then 
before  the  court.  "Flowing  water,"  said  Bayle}',  J.,  "is 
originally  public!  juris;  so  soon  as  it  is  appropriated  by  an 
individual,  his  right  is  co-extensive  with  the  beneficial  use  to 
which  he  appropriated  it ;  subject  to  that  right  all  the  rest  of  the 
water  remains  publici  juris." 


((l)  See  per  Curiam  in  Maxon  v.  Hill  (1833),  5  B.  k  Ad.  20  ;  2  Ncv.  &  M.  747  ; 
39R.  R.  351. 
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In  Li(jf/i)is  V.  I)igc  (//),  abeady  cited,  tlio  jirooisc  (piestion  uow  f'>99»»  «•• 
treated  of  did  not  arise:  the  original  right  of  the  plaiulilF  to  iho 
flowing'  water  was  not  denied,  and  the  case  turned  entirely  on 
the  effect  of  a  parol  licence.  In  the  judgments  in  if'ii/innm  \. 
MorlcDul,  as  well  as  in  Li;/(/iit.s  v.  Jii>/i\,  thcrr  nn-  dicta  to  th»' 
effect,  "that,  by  the  law  of  England,  the  possessor  wlio  fin>t 
appropriates  any  part  of  Avater  flowing  through  liis  hind  to  his 
own  use,  has  a  right  to  the  use  of  so  much  as  he  then  appro- 
priates against  any  other :  "  but  more  recent  decisions,  in  which 
all  the  authorities  have  been  elaborately  reviewed  and  considered, 
have  established  that  this  position  is  correct  only  if  taken  with 
the  qualification,  "  that,  by  such  appropriation,  no  greater  rigid 
is  claimed  than  to  a  flow  of  water  in  its  usual  and  accustomed 
course :  "  it  being  clearly  settled  that  no  appropriation,  except 
for  such  a  period  as  will  confer  an  easement,  cm  diminish  the 
natural  rights  of  other  parties  possessing  lands  along  the  course 
of  the  stream." 

"The  riffht  to  the  use  of  water,"  said  Sir  J.  Leach,  in  Wriijlit  v.   n-nyhtt. 

1    1         •      •    1  .      ,    »     .       Howard. 

IToirard  {i),  "rests  upon  clear  and  settled  prmciples  ;  pnma  tucie, 
the  proprietor  of  each  bank  of  a  stream  is  the  proprietor  of  half  the 
land  covered  by  the  stream,  but  there  is  no  property  in  the  water. 
Every  proprietor  has  an  equal  right  to  use  the  water  which  flows  iu 
the  stream,  and  consequently  no  proprietor  can  have  the  right  to 
use  the  w^ater  to  the  prejudice  of  any  other  proprietor.  Without 
the  consent  of  the  other  proprietors  who  may  be  affected  by  his 
operations,  no  proprietor  can  either  diminish  the  quantity  of  water 
Avhich  would  otherwise  descend  to  the  proprietors  below,  or  throw 
the  water  back  upon  the  proprietors  above.  Every  proprietor  wh(. 
claims  a  right  either  to  throw  the  water  back  above,  or  to  diminish 
the  quantity  of  water  which  is  to  descend  below,  must,  in  onler  to 
maintain  his  claim,  either  prove  an  actual  grant  or  licence  from  the 
proprietors  affected  by  his  operations,  or  must  prove  an  unmter- 
rupted  enjoyment  of  twenty  years."  The  learned  judge  then 
added,  "  that  an  action  will  lie  at  any  time  within  twenty  years 
where  injury  happens  to  arise  in  consequence  of  the  new  purpose 
of  the  party  to  avail  himself  of  his  common  right  "  (A)- 


{h)  (1831),  7  Bing.  682  ;  5  Moo.  &  P.  874 ;  34  R.  R.  680 ;  S.  C.  in  error.  8 
712;  33R.R.  615  Bmg.    204;    I    Mo,,     k   Scott    401  .i 

Cr    &  J.  26.'):  which   appeiint  to  ha»o 

(.)  (1823),  1  Sim.  &  Stuart,  190;  24  i,,,;,,  ,,„„promi.stHl ;  .^fr„:u*  v.  Thr  Mar. 
R.  R.  169.  ^„i,,  „f  itnad'ilbauf  (1S2S\  3  Blijfh.  X.  S. 

(^0  Rex  V.  Trafford  (1831),  1  B.  &  Ad.       414  ;"32  K.  R.  103. 
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Mason  v.  HiU.  The  case  of  Mason  v.  Hill  (1),  whicli  may  be  considered  as  having 
settled  the  law  on  this  point  (/»),  came  twice  before  the  Court  of 
King's  Bench,  and  on  both  occasions  elaborate  judgments  were 
pronounced,  both  fully  sanctioning  the  principle,  "  that  if  the 
owner  of  land  adjoining  a  stream  has  once  appropriated  the  water 
to  a  beneficial  purpose,  he  may  maintain  an  action  against  any 
person  diverting  it  from  its  usual  course,  though  such  diversion  be 
the  continuation  of  an  act  done  previous  to  that  beneficial  appro- 
priation on  his  part,  provided  such  diversion  has  not  continued  for 
a  sufficient  length  of  time  to  confer  an  easement." 

The  declaration  stated,  "that  the  plaintiff  M^as  lawfully  possessed 
of  a  small  manufactory  and  premises,  and  by  reason  thereof  ought 
to  have  had  and  enjoyed  the  benefit  and  advantage  of  the  water  of 
a  certain  stream,  which  had  been  used  to  run  and  flow,  and  of  right 
ought  still  to  run  and  flow,  to  his  mill,  &c.,  in  great  purity  and 
plenty,  to  supply  the  same  with  water  for  working,  using,  and 
enjoying  the  same,  and  for  other  necessary  purposes ;  that  the 
defendants,  by  a  certain  dam  and  obstructions  across  the  stream 
above  the  plaintiff's  premises,  impounded,  penned  back,  and  stopped 
the  water,  and  by  pipes,  stiles,  &c.,  diverted  it  from  the  plaintiff's 
premises,  and  prevented  it  from  flowing  along  the  usual  and  proper 
course  ;  and  further,  that  the  defendants  injuriously  heated,  cor- 
rupted, and  spoiled  the  water,  so  that  it  became  of  no  use  to  the 
plaintiff,  whereby  he  was  prevented  from  using  his  mill  and  pre- 
mises in  so  extensive  and  beneficial  a  manner  as  he  otherwise  would 
have  done."  At  the  trial  before  Bosanquet,  J.,  the  following 
appeared  to  be  the  facts  of  the  case..  The  plaintiff  and  the 
defendants  had  land  contiguous  to  the  stream ;  the  land  of  the 
defendants  being  situate  on  a  part  of  the  stream  above  the  land  of 
the  plaintiff.  The  stream  acted  as  a  sewer  to  part  of  the  town  of 
Xewcastle-under-Lyme,  and  the  water  was  consequently  foul  and 
muddy  :  it  had  been  unprofitable  to  both  parties  until  it  was 
diverted  by  the  defendants ;  tliis  diversion  took  place  in  1818,  by 
the  defendants  erecting  a  weir  or  dam  across  the  stream  at  the  part 
contiguous  to  their  own  land.  By  means  of  this  weir,  and  of 
channels  and  reservoirs  made  in  their  land,  great  part  of  the  water 
was  conveyed  to  certain  buildings  belonging  to  them  at  some  dis- 
tance from  the  weir,  and  there  used  as  part  of  the  supply  of  water 


(/)  (1832).  3  B.  &  Ad.  304  ;  5  B.  &  Ad.  (>»)  [See  jud-rmcnt  in  £mbrn/  v.  Otien 

1  ;  2  M.  &  Nev.  747  ;  39  R.  R.  ,3.54.  (1851),  G  Ex.  309,  ace.  :   80  R.R,.  331.] 
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iiecessaiy  for  a  steam  cng-iue.  About  ten  years  after  this  diversion,  •'''"" 
the  plaintiff  made  a  channel  in  his  land  contiguous  to  the  strenni, 
for  convoying  the  water  to  some  buildings  belonging  to  liiiu  nt  ii 
little  distance  from  the  stream,  for  the  purpose  of  sonio  process  of 
manufacture  not  previously  cariicd  on  there.  Some  attempts  nt 
accommodation  between  the  parties  took  place,  but  were  inclfccfiiiil 
or  unsatisfactor}',  and  therefore  the  action  was  brought  ;  tin-  pliiiii- 
tiff's  works  were  occasionally  suspended  for  want  n[  llic  water 
diverted  by  the  defendants,  and  which,  after  it  had  been  used  bv 
them,  was  suffered  to  pass  away  into  a  level  below  tlic  jiliiintifT's 
works. 

It  was  contended  on  the  part  of  the  defendants,  that  as  they 
had  first  appropriated,  the  use  of  the  water  in  the  sewer  to 
beneficial  purposes  without  injuring  the  plaintiff,  they  had 
acquired  a  right  thereto,  and  were  not  answerable  for  the 
diversion;  and  IFi/ZiainsY.  Morland  wsls  oited.  The  learned  judge, 
acting  upon  that  authority,  directed  the  jury  to  find  a  verdict  for 
the  defendants. 

In  the  ensuing  term  a  rule  was  obtained  for  a  new  trial,  on  th(i 
ground  that  the  defendants,  who  had  diverted  the  water,  could 
acquire  no  right  to  have  it  flow  in  its  new  channel  by  mere 
appropriation  without  twenty  years'  unmolested  enjoyment.  Cause 
having  been  shown  against  the  rule,  the  Court  took  time  to  consider 
their  judgment,  which  was  afterwards  declared  by  Lord  Tenterden. 
After  stating  the  facts  of  the  case,  his  Lordship  proceeded,  "  In 
this  state  of  things  the  present  action  was  brought ;  and  for  the 
defendants  it  was  insisted  that  they,  having  first  appropriated  the 
water  beneficially  to.  their  use  at  a  time  when  the  ai)[iropriation 
was  not  injurious  to  the  plaintiff,  had  a  right  to  the  water  and  to 
the  use  of  it,  notwithstanding  the  diversion  had,  by  subsequent 
acts  of  the  plaintiff,  become  injurious  to  him.  The  plaintitf,  on 
the  other  hand,  insisted  that  the  defendants  did  not,  nor  could  by 
law,  acquu-e  a  right  to  the  water  by  a  diversion  and  enjoyment 
for  a  period  short  of  twenty  years.  The  several  decisions  and 
dicta  of  learned  judges  on  this  subject  were  quoted  at  the  bar, 
and  need  not  be  repeated.  It  appears  to  have  been  held  that  a 
person  could  not  complain  of  a  diversion  or  obstrui-tion  of  water 
from  which,  at  the  time  of  his  complaint,  he  suffered  nothing; 
which  seems  to  have  been  on  the  ground,  that  in  such  a  case  it  waa 
injui'ia  sine  damno.  It  is  not  now  necessary  to  say  whether  sucli 
a  principle  should  be  admitted.     The  only  decision  upon  a  question 

17(2) 
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Mason  v.  mil.  like  that  in  the  present  case,  is  the  judgment  of  the  present  Master 
of  the  Eolls,  then  Vice- Chancellor,  in  the  case  of  Wright  v. 
Ifoirard  {)i).  This  judgment  is  expressed  in  language  so  perspicuous 
and  comprehensive  that  I  shall  here  quote  it." 

His  Lordship  then  cited  the  judgment  of  the  blaster  of  the 
Rolls  as  above  given  (o),  and  concluded  by  saying,  '""We  all  agree 
in  the  judgment  thus  delivered ;  and  upon  the  authority  of  that 
decision  and  the  reasoning  of  the  learned  judge,  we  are  of  opinion 
that  the  defendants  did  not  acquu-e  a  right  by  their  appropriation 
against  the  use  which  the  plaintiff  afterwards  sought  to  make  of 
the  water ;  and  consequently  the  rule  for  a  new  trial  must  be  made 
absolute." 

On  the  second  trial  the  jury  found  a  sjieeial  verdict,  the  sub- 
stance of  which  is  set  out  in  the  judgment  of  the  Court,  which  was 
delivered  by  Lord  Dennian,  C.  J.,  after  time  had  been  taken  by 
the  Court  to  consider.  After  stating  the  pleadings,  his  Lordship 
proceeded  as  follows : — 

"  The  substance  of  the  special  verdict  is  this :  The  defendants' 
mill  was  erected  in  1818 ;  the  plaintiff's  iu  1823,  on  a  piece  of 
land,  the  former  owner  and  occupier  of  which  had,  for  twenty 
years  prior  to  1818,  appropriated  the  water  of  the  stream  and 
springs  for  watering  his  cattle  and  iiTigating  that  land. 

"  At  the  time  when  the  defendants'  mill  was  erected,  the  then 
owner  and  occupier  of  the  plaintiff's  land  gave  a  parol  licence  to 
the  defendants  to  make  a  dam  at  a  particular  place  above,  where 
the  Sitducell  Tree  stood,  and  to  take  what  water  they  pleased  from 
that  point  to  their  mill,  which  water  was  so  taken  and  returned  by 
pipes  into  the  stream  above  the  spot  where  the  plaintiff's  mill  was 
afterwards  erected. 

"  In  1818  the  defendants  conducted  part  of  the  water  of  the 
Ocer  Canal  Springs,  which  had  before  flowed  into  the  stream,  into 
a  reservoir  for  the  use  of  their  mill. 

"  After  the  plaintiff  erected  his  mill,  namely,  in  1828,  he  appro- 
priated to  its  use  all  the  surplus  water,  viz.,  that  which  flowed  over 
and  through  the  dam ;  that  from  the  Over  C(tnal  Springs,  which 
was  not  conducted  into  the  reservoir ;  and  all  from  the  Sitc/iuell 
Spring  (which  was  another  feeder  of  tlie  brook)  ;  and  also  that 
which  was  returned  by  tlie  defendants  into  the  stream. 


{»)  (1823),  I  Sim.  &  Stu.  190 ;  24  R.  R.  169.  (o)  Ante,  p   257. 
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"In  Jannaiy,  182f),  the  plaintifi  demolished  tlio  dam  at  tho  Mnson  r.  it,u. 

SitcJnrell  Spriuij.  The  defendants  erected  a  new  dnm  hnvor  down, 
and  by  means  of  it  diverted  from  the  plaintiff's  mill,  at  some 
times,  ((II  the  stream,  including  all  the  water  so  ap[)roprint(Ml ;  at 
others  a  part  of  it,  and  returned  tho  romaindor  in  a  heated  stato 
into  the  stream. 

"  And  the  questions  upon  this  special  verdict  are, — 

"  Whether  the  plaintiff  is  entitled  to  recover  for  the  diversion 
of  the  whole  water  of  the  stream,  or  of  any  and  wliat  part  of  it,  or 
for  the  heating  of  the  part  returned  ? 

"That  the  plaintiff  has  a  right  to  a  verdict  for  the  injury  sus- 
tained, by  tho  abstraction  of  the  icliole  of  the  surp/iis  icater,  and  by 
the  abstraction  of  part  aud  the  heating  of  the  remainder  of  that 
surplus  water,  does  not  admit  of  the  least  doubt.  In  any  view  of 
the  law  on  this  subject, — whether  the  right  to  the  use  of  flowing 
water  be  in  the  first  occupant,  as  the  defendants  allege,  or  in  tlie 
possessor  of  the  land  through  which  it  flows  in  its  natural  course, 
as  is  contended  on  the  other  side, — the  plaintiff  was  entitled  to 
this  surplus,  for  he  filled  both  characters ;  he  was  the  first  occu- 
pant of  it,  and  the  owner  and  occupier  of  the  land  through  which 
it  flowed.  In  this  respect  the  case  is  exactly  like  that  of  Uta/ei/ 
V.  Sha/c  {p). 

"  The  learned  counsel  for  the  defendants  argued,  that  inasmuch 
as  the  plaintiff  pulled  down  the  dam  at  the  Sitehicr/l  Tree,  in  con- 
sequence of  which  the  new  dam  was  erected,  he  must  be  considered 
as  the  author  of  the  mischief,  and  has  no  right  to  complain  of  it. 
It  is,  however,  quite  impossible  to  sustain  such  a  position.  If  tho 
plaintiff  committed  a  wrongful  act  in  demolishing  the  dam,  the 
defendants  might  have  restored  it,  or  brought  an  action  ;  they  had 
no  right  to  construct  another  at  a  different  place,  and  by  means  of 
it  abstract  more  water  than  the  other  did. 

"  The  remaining  questions  are,  whether  the  plaintiff  can  recover, 
in  respect  of  the  abstracting,  or  tho  injury  by  heating,  f)f  that 
portion  of  water  which  was  before  diverted  by  the  Hcence  of  tho 
then  owner  and  occupier  of  the  plaintiff's  field,  and,  secondly,  in 
respect  of  that  portion  of  the  Over  Canal  Springs,  which  was 
conveyed  in  1818  to  the  defendants'  reservoir; — both  of  which 
portions  have  been  at  one  time  entirely,  and  at  another  partially 


{p)  (1805),  6  East,  208  ;  8  R.  R.  466. 
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Mason  v.  iiiiL  abstracted,  and  in  the  latter  ease  returned  in  a  heated  state  into 
the  brook  ;  and  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
recover  in  respect  of  both. 

*'As  to  the  first  of  these  portions,  the  defendants  contend  that 
the  plaintiff  has  no  right  of  action,  because  the  former  owner  and 
occupier  of  his  land  gave  an  irrevocable  licence  by  parol  to  the 
defendants  to  divert  so  much  water  by  the  Sitchirell  Tnc  Da/n  ; 
and  to  prove  that  a  parol  licence  to  divert  water,  which  had  been 
acted  upon  by  the  person  to  whom  it  was  given,  and  expense  in- 
curred in  consequence,  is  irrevocable,  the  case  of  Liggins  v.  Inge  (q) 
was  cited.  But,  admitting  that  the  licence  to  abstract  the  water  at 
that  jiarticular  point,  and  by  means  of  that  dam,  was  iiTevocable, 
and  therefore  that  the  plaintiff  was  a  wrongdoer  in  pulling  the 
dam  down,  it  by  no  means  follows  that  the  plaintiff  is  not  to 
recover  for  an  equal  portion  of  water  abstracted  at  a  different 
place.  In  the  first  place,  the  licence  is  not  general  to  take  away 
at  (1)11/  poiiif,  but  at  thi>i  only  ;  and  in  the  second  place,  if  the 
licence  had  been  general,  to  take  away  at  ang  place,  it  would  have 
been  clearly  revocable,  except  as  to  such  places  where  it  had  been 
acted  upon,  and  expense  incurred  (for  it  is  on  that  ground  only 
that  such  a  licence  can  be  ii-revocable)  ;  and  as  it  was  revoked 
before  the  last  dam  was  erected,  the  defendants  could  not  justify 
the  abstraction  of  any  portion  of  tlie  water  by  virtue  of  the  licence 
at  such  dam. 

"  The  last  question  is,  whether  the  plaintiff  ought  to  recover  in 
respect  of  that  portion  of  the  water  which  was  diverted  from  the 
Over  Caital  Springs,  and  collected  in  a  tank  in  1818.  This  was 
taken  without  licence,  and  appropriated  by  the  defendants  to  the 
use  of  their  mills  before  any  other  appropriation,  but  has  not  been 
so  appropriated  for  twenty  years  ;  and  the  point  to  be  decided  is, 
Avhether  the  defendants,  by  so  doing,  acquired  any  right  to  this 
against  the  plaintiff,  through  whose  field  it  would  otherwise  have 
flowed  in  its  natural  course  ;  and  we  are  of  opinion  that  they 
did  not. 

"  This  point  might,  perhaps,  be  disposed  of  in  favour  of  the 
yilaintiff,  even  admitting  the  law  to  bo  as  contended  for  by  the 
defendants,  that  the  first  occupant  acquires  a  right  to  flowing 
water ;  for,  by  this  special  verdict,  all  the  water  of  the  brook  is 


(</)  (1831),  7  Biii,<r.  G82  ;  •')  Mud.  &  P.  "IJ  :  33  11.  R.  C15. 
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found  to  have  been  appropriated  by  Aslilcy  tlie  fiitlwr,  find  ushI  Ma»<my.H%u. 

for  twenty  years  up  to  the  year  IS  IS,  for  wat('rin<r  his  cattle  unj 

irrigating  tlie  field  now  the  plaintilf's.     A  right  to  use  the  water, 

thus  acquired  by  occupancy,   in  right   of  the   field,  must  have 

passed  to  the  plaintiff,  and  could  not  be  lost  by  more  non-usor 

from  1819  to  182D ;  and  the  total  or  partial  abstraction  <»f  the 

water  may  be  an  injury  to  such  a  right  in  point  of  law,  though  no 

actual  damage  is  found  by  the  jury  to  have  been  sustained  in  that 

respect.     But  we  do  not  wish  to  rest  a  judgment  for  the  plaintiff 

on  this  narrow  ground.     We  think  it  much  better  to  discuss,  and, 

as  far  as  we  are  able,  to  settle  the  principle  on  which  rights  of  this 

nature  depend. 

"The  proposition  for  which  the  plaintiff  contends  is,  that  Ihe 
possessor  of  land,  through  ^\'llich  a  natural  stream  runs,  has  a 
right  to  the  advantages  of  that  stream  flowing  in  its  natural 
course,  and  to  use  it  when  he  pleases,  for  any  purposes  of  his 
own,  not  inconsistent  with  a  similar  right  in  the  proprietors  of 
the  land  above  and  below — that  neither  can  any  proprietor  above 
diminish  the  quantity,  or  injure  the  quality  of  water,  which 
would  otherwise  descend,  nor  can  any  proprietor  below  throw 
back  the  water  without  his  licence  or  grant : — and  that,  whether 
the  loss,  by  diversion,  of  the  general  benefit  of  such  a  stream  be 
or  be  not  such  an  injury  in  point  of  law,  as  to  sustain  an  action 
without  some  special  damage,  yet,  as  soon  as  the  projtrietor  ui 
the  land  has  applied  it  to  some  purpose  of  utility,  or  is  prevented 
from  so  doing  by  the  diversion,  he  has  a  right  of  action  against 
the  person  diverting. 

"  The  proposition  of  the  defendants  is,  that  the  right  to  flowing 
water  is  publici  juris,  and  that  the  first  person  who  can  get  pos- 
session of  the  stream,  and  apply  it  to  a  useful  purpose,  has  a 
good  title  to  it  against  all  the  world,  includ'nuj  the  proprietor  of 
the  land  below,  who  has  no  right  of  action  against  him,  unless 
such  proprietor  has  already  applied  the  stream  to  some  useful 
purpose  also,  with  which  the  diversion  interferes;  and,  in  default 
of  his  having  done  so,  may  altogether  deprive  him  of  the  benefit 
of  the  water. 

"In  deciding  this  question,  we  might  content  ourselves  by 
referring  to,  and  relying  on,  the  judgment  of  this  e'om-t  in  thi.s 
case,  on  the  motion  for  a  new  trial  (/•)  ;    but  as  the  point  is  of 
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Mason  V.  mil.  importance,  and  the  form  in  Avliicli  it  is  now  again  presented  to  us 
leads  to  a  belief  that  it  will  be  carried  to  a  court  of  error,  we 
think  it  right  to  give  the  reasons  for  our  judgment  more  at  large. 

"  The  position,  that  the  fii-st  occupant  of  running  water  for  a 
beneficial  purpose  has  a  good  title  to  it,  is  perfectly  true  in  this 
sense,  that  neither  the  owner  of  the  land  below  can  pen  back  the 
water,  nor  the  owner  of  the  land  above  divert  it  to  his  prejudice. 
In  this,  as  in  other  cases  of  injmies  to  real  property,  possession 
is  a  good  title  against  a  wTongdoer ;  and  the  owner  of  the  land 
Avho  applies  the  stream  that  runs  tlu'ough  it  to  the  use  of  a  mill 
newl}'  erected,  or  other  purposes,  if  the  stream  is  diverted  or 
obstructed,  may  recover  for  the  consequential  injury  to  the  mill. 
T/ie  Earl  of  Rutland  v.  Boirlcr  (*•)•  But  it  is  a  very  different 
question,  wliether  he  can  take  away  from  the  owner  of  the  land 
below  one  of  its  natural  advantages,  which  is  capable  of  being 
applied  to  profitable  purposes,  and  generally  increases  the  fer- 
tility of  the  soil,  even  when  unapplied,  and  deprive  him  of  it 
altogether  by  anticipating  him  in  its  application  to  a  useful  pur- 
pose. If  this  be  so,  a  considerable  part  of  the  value  of  an  estate, 
which,  in  manufacturing  districts  particularly,  is  much  enhanced 
by  the  existence  of  an  unappropriated  stream  of  water  with  a 
fall  within  its  limits,  might  at  any  time  be  taken  aAvay ;  and,  by 
parity  of  reasoning,  a  valuable  mineral  or  brine  spring  might  be 
abstracted  from  the  proprietor  in  wliose  land  it  arises,  and  con- 
verted to  the  profit  of  another. 

"  TTe  think  that  this  proposition  has  originated  in  a  mistaken 
view  of  the  principles  laid  down  in  the  decided  cases  of  BcaJi  ij  v. 
Hlian-  (t),  Saunders  v.  Ncinnan  {u),  WilUajHH  v.  Morlaiid  (.r).  It 
appears  to  us  also,  that  the  doctrine  of  Blaekstone  and  the  dicta 
of  learned  judges,  both  in  some  of  those  cases  and  in  that  of  Cox 
V.  Matthcics  (i/),  have  been  misconceived. 

"  In  the  case  of  Bealri/  v.  Shau\  the  point  decided  was,  that 
tlie  owner  of  land  through  which  a  natural  stream  ran  (which 
was  diminished  in  quantity  by  having  been  in  part  appropriated 
to  the  use  of  works  above,  for  twenty  years  and  more,  without 
objection,)  might,  after  erecting  a  mill  on  his  OAvn  land,  maintain 
an  action  against  the  proprietor  of  those  works,  for  an  injury  to 
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that  mill,  by  a  further  subsequent  diversion  of  tlio  water.  This  '' 
decision  is  in  exact  accordance  with  the  proposition  oontoii(h'd  f(jr 
by  the  plaintiff,  that  the  owner  of  \]u'  land  tliromjli  n/n'r/t  tlio 
stream  flows,  may,  as  soon  as  he  lias  converted  it  to  ii  purposo 
producing  benefit  to  himself,  maintain  an  action  against  tlie 
owner  of  the  land  above,  for  a  subsequent  act,  by  whieh  tliat 
benefit  is  diminished,  and  it  does  not  in  any  degree  sujiport  tlio 
position,  that  the  first  occupant  of  a  stream  of  water  lias  a  right 
to  it  (Kjdiiid  the  proprietor  of  land  below.  Lord  Ellenborough 
distinctly  lays  down  the  rule  of  law  to  be,  that,  '  iiuh'pendent  of 
any  particular  enjoyment  used  to  bo  had  by  another,  every  man 
has  a  right  to  have  the  advantage  of  a  flow  of  water  in  kin  own 
1(01(1,  without  diminution  or  alteration.  But  an  adverse  right 
may  exist,  founded  on  the  occupation  of  another;  and  though 
the  stream  be  either  diminished  in  quantity  or  oven  corrupted  in 
qnality,  as  by  means  of  the  exercise  of  certain  trades,  yet  if  the 
occupation  of  the  party  so  taking  or  using  it  have  existed  for  so 
long  a  time  as  may  raise  the  presumption  of  a  grant,  the  other 
party,  whose  land  is  below,  must  take  the  stream  subject  to  such 
adverse  right.'  Mr.  Justice  Lawrence  confirms  the  opinion  of 
Mr.  Baron  Graham  on  the  trial,  that  '  persons  possessing  lands 
on  the  banks  of  rivers  had  a  right  to  the  flow  of  the  water  in  its 
natural  stream,  unless  there  existed  before  a  right  in  others  to 
enjoy  or  divert  any  part  of  it  to  their  own  use.'  ]N[r.  Ju.stice  Le 
Blanc  in  his  judgment  says  as  follows : — '  The  true  rule  is,  that, 
after  the  erection  of  works,  and  the  appropriation,  by  the  owner 
of  land,  of  a  certain  quantity  of  the  water  flowing  over  it,  if  a 
proprietor  of  other  land  afterwards  takes  what  remains,  tlio  first- 
mentioned  owner,  hon-ever  he  might,  before  niieh  second  appropria- 
fioi),  have  taken  to  himself  so  much  more,  cannot  do  so  afterwards  ;' 
and  this  expression,  in  which,  in  truth,  that  learned  judge  cannot 
be  considered  as  giving  any  opinion  upon  the  effect  of  a  prior 
appropriation,  is  the  only  part  of  the  case  which  has  any  tendency 
to  support  the  doctrine  contended  for  by  the  defendants. 

"  The  case  of  Snimders  v.  Newman  {z)  is  no  authority  upon 
this  question,  and  is  cited  only  to  show,  that  Mr.  Justii-e  llolroyd 
quotes  the  opinion  of  Le  Blanc,  J.,  above  mentioned  ;  and  he 
confirms  it,  so  far  as  this,  that  the  phuntifT,  by  erecting  his  new 
mill,  appropriated  to  himself  the  water  in  its  then  state,  and  had 
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Maso,,  r.  j{,//,  .^  riglit  of  action  for  any  subsequent  alteration,  to  the  prejudice 
of  his  mill ;  about  which  there  is  no  question. 

"  The  last  and  principal  authority  cited  is  that  of  WiUiam>i  v. 
Jfor/((nd  {a). 

"  The  case  itself  decides  no  more  than  this  :  that  the  plaintiff, 
having  in  his  declaration  complained  that  the  defendants  had,  by 
a  flood-gate  across  the  stream  above,  prevented  the  water  from 
running  in  its  regular  course  through  the  plaintiff's  land,  and 
caused  it  to  flow  with  increased  force  and  impetuosity,  and 
thereby  undermined  and  damaged  the  plaintiff's  banks,  could 
not  recover,  the  jury  having  found  that  no  such  damage  was 
sustained.  The  judgments  of  all  the  judges  proceed  upon  this 
ground  ;  though  there  are  some  observations  made  by  ray  brother 
Bayley,  which  would  seem  at  first  sight  to  favour  the  proposition 
contended  for  by  the  defendants. 

"  These  observations  are,  that  '  flowing  water  is  originally 
publici  juris.  So  soon  as  it  is  appropriated  by  an  individual,  his 
right  is  co-extensive  with  the  beneficial  use  to  which  he  appro- 
priates it.  Subject  to  that  right,  all  the  rest  of  the  water  remains 
publici  juris.  The  party  who  obtains  a  right  to  the  exclusive 
enjoyment  of  the  water,  does  so  in  derogation  of  the  primitive 
right  of  the  public.  Now,  if  this  be  the  true  character  of  the 
riglit  to  water,  a  party  complaining  of  the  breach  of  such  right 
ought  to  show  that  he  is  prevented  from  having  water  which  he 
has  acquired  a  right  to  use  for  some  beneficial  purpose  '  {b). 

*'  The  dictum  of  Lord  Chief  Justice  Tindal  in  Lir/f/ins  v.  Iiirje  (<•) 
is  to  this  effect : — '  AVater  flowing  in  a  stream,  it  is  well  settled 
by  the  law  of  England,  is  publici  juris.  By  the  Roman  law, 
running  water,  light,  and  air,  were  considered  as  some  of  those 
things  which  were  res  communes,  and  which  were  defined  things, 
the  property  of  which  belongs  to  no  person,  but  the  use  to  all. 
And  by  the  law  of  England,  the  person  wlio  fir.st  ap}»roiiriate.s  any 
part  of  this  woicv  floivinfj  through,  his  land  to  his  own  use,  has  the 
right  to  the  use  of  so  much  as  he  then  appropriates,  against  ani/ 
other ;  '  and  for  tliat  lie  cites  lieah'i/  v.  Shatr  and  others  {d),  which 
case,  howe\'er,  is  no  autliority  for  this  position,  as  far  as  relates 
to  the  owner  of  the  laud  below  ;  and  probably,  therefore,  the 
Lord  Cliief  Justice  intended  the  expression  '  any  other  '  to  apjjly 
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only  to  tlioso  wlio  (li\erted  or  obstructed  tho  stream.  To  tlioBo  ^•*'" 
dicta  may  be  addt^d  the  passage  from  Blaokstono's  ('mnmcn- 
taries,  vol.  ii.  p.  14  : — '  There  are  some  few  things  wliidi,  nol- 
Avithstanding  the  general  introduction  and  continuance  of  i»ro- 
])erty,  must  still  unavoidably  remain  in  connnon,  being  huch 
wherein  nothing  but  an  usufructuary  property  is  capable  of  bi-ing 
had  ;  and  therefore  they  still  belong  to  the  first  occupant,  during 
the  time  he  holds  possession  of  them,  and  no  longer.  Su<'h 
(among  others)  are  the  elements  of  light,  air,  and  water,  which  a 
man  may  occupy  by  means  of  his  windows,  his  gardens,  his  milU, 
and  other  conveniences  ;  such,  also,  are  the  generality  of  those 
animals  which  are  said  to  be  ferfo  naturro,  or  of  a  wild  and  un- 
tameable  disposition,  which  any  man  may  seize  upon  and  keep  for 
his  own  use  or  pleasure.  All  these  things,  so  long  as  they  remain 
in  possession,  every  man  has  a  right  to  enjoy  without  disturb- 
ance ;  but  if  once  they  escape  from  his  custody,  or  he  voluntarily 
abandons  the  use  of  them,  they  return  to  the  common  stock,  and 
any  man  else  has  an  equal  right  to  seize  and  enjoy  them  after- 
wards.' 

"And,  2  Blackstoue's  Commentaries,  p.  18,  'Water  is  a  move- 
able wandering  thing,  and  must  of  necessity  continue  c<immon 
by  the  law  of  nature  ;  so  that  I  can  only  have  a  temporary,  tran- 
sient, usufructuary  property  therein;  wherefore,  if  a  body  of 
water  runs  out  of  my  pond  into  another  man's,  I  have  no  right 
to  reclaim  it.' 

"  None  of  these  dicta,  when  properly  \inderstood  with  reference 
to  the  eases  in  which  they  were  cited,  and  the  original  authorities 
in  the  Eoman  law,  from  which  the  position  that  water  is  publici 
juris  is  deduced,  ought  to  be  considered  as  authorities,  that  the 
tirst  occupier  or  first  person  who  chooses  to  ai)propriate  a  natural 
stream  to  a  useful  purpose,  has  a  title  against  the  owner  of  lan.l 
below,  and  may  deprive  him  of  the  benefit  of  the  natural  ilow  of 

water. 

"  The  Roman  law  is  (2  Inst.  tit.  1,  s.  1)  as  follows :  '  Kt  quidenx 
natm-ali  jure,  conmiunia  sunt  omnium  Iudc  :  aer,  aqua  profluens, 
et  mare,  et  per  hoc  littora  maris.'  It  is  worthy  of  remark  that 
Fleta,  enumerating  the  res  communes,  omits  'aqua  profluens,' 
Lib.  iii.  ch.  1.  Vinnius,  in  his  commentary  on  the  Institutes, 
explains  the  meaning  of  the  text,-' Commuuia  sunt,  qmv,  a 
natui-a  ad  omnium  usum  prodita,  in  nullius  adhuc  ditionera  aut 
dominium   pervenerant :    Hue   pertinent   prujcipue  aer  et  mare, 
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jfasoii  V.  ifin.  qua?,  cum  propter  immensitatem,  turn  propter  usura  quem  in 
commune  omnibus  debent,  jure  gentium  divisa  non  sunt,  sed 
relieta  in  suo  jure  et  esse  primccvo,  ideoque  nee  dividi  potuerunt. 
Item  aqua  profluens,  lioc  est  aqua  jugis,  quoo  vel  ab  imbribus 
coUecta,  vel  e  venis  terroe  scaturiens,  perpetuum  fluxum  agit, 
flumenque  aut  rivum  perennem  facit.  Postremo  propter  mare, 
etiam  littora  maris.  In  hisce  rebus  duo  sunt,  qua)  jure  naturali 
omnibus  competunt.  Primum  communis  omnium  est  harum 
rerum  usus,  ad  quem  natura  comparatje  sunt :  tum  siquid  earum 
rerum  per  naturam  occupari  potest,  id  eatenus  occupantis  fit, 
quatenus  ea  occupatione  usus  ille  promiscuus  non  la}ditur.'  And 
he  proceeds  to  describe  the  use  of  water,  '  aqua  profluens  ad 
lavandum  ct  potandum  vnicuique  jure  natHrali  conccssa.^ 

"  The  laAv  as  to  rivers  is,  *  flumina  autem  omnia  et  portus 
puhlica  sunt,  ideoque  jus  piscandi  omnibus  commune  est  in  portu 
fluminibusque.'  And  Yinnius,  in  his  commentary  on  this  last 
passage,  says,  '  unicuique  licet  in  flitmine  jmhlico  navigare  et 
piscari.'  And  he  proceeds  to  distinguish  between  a  river  and  its 
water :  the  former  being,  as  it  were,  a  perpetual  body,  and  under 
the  dominion  of  those  in  whose  territories  it  is  contained ;  the 
latter  being  continually  changing,  and  incapable,  whilst  it  is  there, 
of  becoming  the  subject  of  property,  like  the  air  and  sea. 

"  In  the  Digest,  book  43,  tit.  13,  in  public  rivers,  whether 
navigable  or  not,  it  appears  that  every  one  was  forbidden  to  lower 
the  water  or  narrow  the  course  of  the  stream,  or  in  any  way  to 
alter  it,  to  the  prejudice  of  those  who  dwelt  near.  Tit.  12 
distinguishes  between  public  and  private  rivers ;  and  in  section  -4 
it  is  said  that  private  rivers  in  no  way  differ  from  any  other 
private  place. 

"  From  these  authorities,  it  seems  tliat  the  Eoman  law  con- 
sidered running  water,  not  as  a  bonum  vaeans  in  which  anyone 
might  acquire  a  property ;  but  as  public  or  common,  in  f/iis  sense 
only,  tliat  all  might  drink  it,  or  apply  it  to  the  necessary  purposes 
of  supporting  life ;  and  that  no  one  had  any  property  in  the  water 
itself,  except  in  that  particular  portion  which  he  might  have 
abstracted  from  the  stream,  and  of  which  he  had  the  possession ; 
and  during  the  time  of  such  possession  only. 

"  We  think  that  no  other  interpretation  ouglit  to  be  put  upon 
the  passage  in  Blackstone ;  and  tliat  tlie  dicta  of  the  learned 
judges  above  referred  to,  in  whicli  water  is  said  to  be  publici  juris, 
are  not   to   be   understood  in  any  other  than  this  sense ;  and  it 
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appears  to  us  that  there  is  no  authority  in  our  law,  nor,  as  far  wo  ^'"'■^ 
know,  in  tlie  Roman  hiw  (wliieli,  however,  is  no  authdrily  in  cmn*), 
that  the  first  occupant  (though  ho  may  he  the  pr<)[irii't()r  of  tl>e 
land  above)  has  any  right,  by  diverting  the  streum,  t<j  deprive 
the  owner  of  tlic  land  below  of  the  si)ceial  benefit  and  udvuutjigy 
of  the  natural  flow  of  water  therein. 

"It  remains  to  observe  upon  one  case  whieh  was  cited  fcir  tlio 
defendants  {Cox  v.  Matt  hews  {e)  ),  in  which  Lord  llalo  said,  'if  u 
man  hath  a  watercourse  running  through  his  ground  and  erects 
a  mill  upon  it,  he  may  bring  his  action  for  diverting  the  stream, 
and  not  say  antiquum  molendinum ;  and  ujion  the  evidence  it 
will  appear  whether  the  defendant  hath  ground  through  which  the 
stream  runs  before  the  plaintiff's,  and  that  he  uxcd  to  hirn  the 
stream  as  he  saw  cause;  for  ot/wnci'Sc  he  cannot  justify  it,  though 
the  mill  be  newly  erected.'  What  is  said  by  Lord  llalo  is 
perfectly  consistent  with  the  proposition  insisted  ujion  by  the 
plaintiff ;  and  the  defendants  in  the  supposed  case  would  have  no 
right  to  divert  unless  they  had  gained  it  by  prescription  (which  is 
the  meaning  of  Lord  Hale),  or,  according  to  the  modern  doctrine, 
until  the  presumption  of  a  grant  had  arisen. 

*'  And  this  view  of  the  case  accords  with  the  law,  as  laid  down 
by  Serjeant  Adair,  Chief  Justice  of  Chester,  in  Prm-ott  v. 
P/ii/lips{f),  and  by  Lord  EUenborough  in  Jhalc//  v.  S/iaic  (g), 
and  by  the  Master  of  the  Rolls  in  his  lununous  judgment  in 
Howard  y.  Wriglif  {//). 

"We  are,  therefore,  clearly  of  opinion,  that  the  plaintiff  is 
entitled  to  recover  in  respect  of  the  abstracting  of  the  water  taken 
from  the  Over  Canal  Springs,  as  well  as  the  other  injuries 
complained  of;  and  for  which  damages  have  been  assessed  by 
the  jury. 

"As  to  the  riffht  to  recover  for  the  iujurv  sustained  by  the  AcUomUcIo 
water  being  returned  in  a  heated  state,  there  can  be  no  question  (»).  „j  ^..^^ 

"Whether  he  could  have  maintained  an  action  Orfhir  he  had  "trouD. 
constructed  his  mill,  or  applied  the  water  of  the  stream  to  some 
profitable  purpose,  we  need  not  decide.     It  may  be  proper,  how- 
ever, to  refer  to  two  cases  not  cited  in  the  argument.     In  r,i/mn- 
V.  Kehlethicaite  {k),  the  declaration  merely  stated  that  the  water 
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-Va^ou  V.  Hiu.  used  and  ought  to  run  to  tlio  plaintiff's  mill ;  and  Lord  Holt  said, 
'  Suppose  a  watercom-se  run  to  my  ground,  and  I  have  no  use  for 
it,  and  one  upon  another  ground  divert  it  before  it  comes  to 
mine,  will  an  action  lie  ?  Is  not  this  the  same  ?  Must  you  not 
lay  some  use  for  it  ?  But  you  will  speak  to  it  again.'  In  the 
report  of  the  same  case  in  Sldnner,  G-j,  Pollexfen,  in  argument, 
said  he  took  it  to  be  a  clear  case  that,  the  stream  being  the 
plaintiff's,  the  defendant  could  not  divert  it,  and  so  held  the 
Court,  that  an  action  had  lain  for  diverting  the  stream,  though 
no  mill  had  been  erected.  The  final  result  of  that  case  does  not 
appear  in  the  books,  and  the  roll  has  been  searched  for  in  vain. 

"  In  Ghjnne  v.  Nichols  (/)  a  similar  question  was  raised,  which 
appears  from  the  report  of  the  same  case  in  Comberbach,  p.  43, 
to  have  been  decided  for  the  plaint;  f. 

"  It  must  not,  therefore,  be  considered  as  clear  that  an 
occupier  of  land  may  not  recover  for  the  loss  of  the  general 
benefit  of  the  water,  without  a  special  use  or  special  damage 
shown. 

"  But  be  that  as  it  may,  the  plaintiff  in  this  case,  who  has  sus- 
tained actual  damage,  is  entitled  to  the  judgment  of  the  Court." 
Whether  It  has  already  been  observed,  that  no  additional  evidence   of 

necessary  to  the  right  of  a  party  to  a  flow  of  water  could  be  derived  from  the 
maintain  Biiit.  YuexQ  fact  of  his  having  recently  approjmated  it  to  a  beneficial 
purpose ;  but  it  appears  to  have  been  formerly  hold,  that  a 
person  could  not  complain  of  a  diversion  or  obstruction  of  water, 
from  which,  at  the  time  of  his  complaint,  he  suffered  nothing, 
■which  seems  to  have  been  on  the  *ground  that  in  such  a  case  it  is 
injuria  sine  damno  {m). 

"In  order  to  entitle  himself  to  recover,"  said  Holroyd,  J.,  in 
Witlicnns  v.  Morland  (;/),  "  the  plaintiff  should  show  the  loss  of 
some  benefit,  or  the  deterioration  of  the  value  of  the  premises." 
And  Littledale,  J.,  in  the  same  case,  laid  it  down  as  law,  that 
"  water  is  of  that  peculiar  nature,  that  it  is  not  sufficient  to 
allege  in  a  declaration  that  the  defendant  prevented  the  water 
from  flowing  to  the  plaintiff's  premises,  the  plaintiff  must  state 
an  actual  damage  accruing  from  the  want  of  the  water — the  mere 
right  to  use  the  water  does  not  give  a  party  svich   a   property 


(/)  (1687),  2  Show.  :m.  («)  (1824),  2  B.  &  Cr.  91.5  ;  2G  R.  R. 

(».)  Per  Curiam,  Mamn  v.  IIkU  (1832),       579. 
3  B.  k  Adol.  312 ;  39  R.  R.  S.'i*. 
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in   the  new  water,   constantly  cominn:,   as  io   inakc   a   diversion      AVi,,-'.- 
or    obstruction    of    the    water    per    se    give   liim    any    right   of 

action."  ninnni.: 

Lord  Tenterden,  in  delivering  tht^  judgment  ol'  tlio  Court 
in  Mason  v.  Ilill,  ahoye  alluded  to,  sa3^s,  *'  It  is  uol  uucessar}'  to 
say  whether  such  a  principle  should  bo  admitted  ; ''  and  it  lias 
been  seen  that  the  Court  of  King's  ]'('n<']i,  in  their  elaborate 
judgment  on  that  ease,  the  second  time  it  came  before  them, 
appear  to  have  guarded  themselves  from  being  supposed  to  favour 
such  a  doctrine,  or  ratlier  to  liavo  purposely  expressed  their  doubts 
of  its  correctness.  "  It  must  not,  therefore,  be  considered  as 
clear,"  says  Lord  Denman,  in  concluding  the  judgment,  aft(>r 
citing  the  cases  of  Fahncr  v.  Kehlctlin-aite  (0)  and  Ghjunc  v. 
Nic//ols  (p),  "that  an  occupier  of  land  may  not  recover  for  tlio 
loss  of  the  general  benefit  of  the  water,  without  a  special  use  or 
special  damage  shown." 

Even  if  the  necessity  of  some  act  of  appropriation  were  admitted,  No  proof 
the  attempt  to  apply  a  stream  of  water  to  some  beneficial  purpose  nc-c««»arv. 
must  be  sufficient  to  give  a  right  of  action,  although  such  attempt 
be  rendered  abortive  by  the  previous  diversion  or  obstruction  of 
the  water — as,  for  instance,  if  the  owner  of  the  land  were  to  erect 
a  mill  on  the  banks  of  the  dried-up  stream,  or  dri\'o  liis  cattle  there 
to  water,  at  any  time  before  the  disturbing  party  had  acquired  an 
easement ;  but,  as  it  is  conceded  that  "  deterioration  of  the  value  of 
the  premises "  (7)  is  sufficient  to  confer  a  right  of  action,  it  is 
scarcely  possible  to  imagine  a  case,  in  which  the  diversion  of  a 
running  stream  of  water  would  not  be  attended  with  the  result  of 
diminishing  the  value  of  the  land  through  which  it  flows  (;•). 

Independently,  however,  of  this  view  of  the  case,  and  assuming  Y>^at  intoi- 

^  "^  .        ,  •        0  ii         T  •  ferrnro  with 

that  no  actual  damage  is  shown  to  arise  Ironi  tlie  diversion,  an  ^.„,,.r  aciiui.- 
action  may  be  maintained  for  it,  on  the  ground  that  tlic  undisturbed  •'''''^• 
continuation  of  such  acts,  without  the  express  consent  of  the  owner 
of  the  land,  would  be  evidence  of  a  right  to  do  them  (.s). 


(0)  (1696),  1  Shower,  64.  72  ;  38  R.  R.  227  :  IFopuood  x   Mwlfi-M 

{p)  (1687),  2  Shower,  r,()7.  (1«37),  2  Mood.  &  Rob.  34.     [feeo  judg- 

[11)  Per   Holroyd,   J.,  in    Williams  v.  meiit  oi  Coleridge,  J.,  RocMile  ( <v,t I  Co. 

Morland  (1«24),  2  L.  &  Cr.  916  ;  26  R.  R.  v.  Kiug  (1849),  14  Q.  B.  135  ;  80  K.  R. 

579           ^         '  2-12;    If'ood  V.    ir,i„d  (1849),    3   Lsch. 

(»'•)  See  Fa>/  v.  Frendce  (lS4a),  1  C.  B.  772;   Stctndon   Watnworti  Cau.  qxwXed 

828;     G8    R.    R.    823    [and    Bee.^ton   v.  above,   p.    245;    rcmmffton  t.   ^''"•^A» 

Weafe  (1856),  5  E.  &  B.  986.]  Hall  Coal  Co.   [18,1),  L.R.  5  Ch.   U. 

(.s)    YoNXff  V.  Spe»cer  (1829),  10  B.  &  C.  769  ;  Roberts  v.  ^'*'i''/"' f  "';''/..'*""7: 

145;  BarteU.  Taylor  (1832);  4  B.  &  Ad.  [1899]    1   Ch.   583:  [1899]  2  Ch.  608; 
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What  iater- 
ference  with 
water  action- 
able. 


[And  it  may  now  be  considered  as  settled  according  to  tho  judg- 
ments already  referred  to,  which  confirm  the  views  of  the  author 
expressed  in  the  second  edition,  that  no  act  of  appropriation  is 
necessary,  and  that  no  actual  damage  need  be  shown  if  the  right 
to  the  flow  of  the  stream  in  its  natural  state  be  infringed  by  a  use 
of  it  beyond  that  to  which  every  riparian  owner  is  entitled  (/)• 


McCartnei/  v.  Londondeny  and  Lough 
Swilli/  liadway,  [1904]  A.  C.  301  (see 
particularly  per  Lord  Lindley,  at 
p.  313);  Hhaip  v.  WiUon  (1905),  93 
L.  T.  156. 

Krnsitv.  Great  Eastern  Railway  (18S4), 
L.  R.  27  Ch.  Div.  I'i'i,  was  decided  nu 
the  ground  that  what  was  there  com- 
plained of  was  not  iu  excess  of  the  defen- 
dant's rights,  and  never  could  grow  into 
a  prescriptive  right.  (Per  Lord  Lindley 
in  McCartney  v.  Londonderry  and  Lowjh 
Swilly  Rniluay  (ubi  mip-),  at  p.  313.) 

Some  interference  must  be  shown. 
Cooper  V.  Crabtree  (1882),  L.  R.  20 
Ch.  Div.  539. 

(t)  Embrey  v.  Given  (1851),  6  Exch. 
853;  86  R.  R.  331;  Sa>i>pson  v.  Jlod- 
dinott  (1857),  1  C.  B.  N.  S.  590.  See 
also  the  judgments  in  Wood  v.  Wand 
(1849),  3  Exch.  772,  773  ;  77  R.  R.  809  ; 
and  Coleridge,  J.,  in  Rochdale  Canal  Co.  v. 
King  (1849),  14  Q.  B.  135 ;  80  R.  R.  222. 
The  question  what  is  a  lawful  user 
of  the  water  by  each  riparian  owuer 
in  the  exercise  *of  his  natural  right, 
depends  upon  the  circumstances  of 
each  case  ;  as  the  extent  to  which 
the  enjoyment  of,  or  power  to  eujoy, 
the  flow  of  the  stream  by  other  riparian 
owners  may  be  aft'ected  by  the  acts 
of  one,  depeuds  upon  the  size  of  the 
stream,  the  velocity  of  the  cun-ent,  the 
nature  of  the  s.jil,  and  a  variety  of  other 
facts.  It  is  entirely  a  question  of  degree, 
and  it  is  impossible  to  define  precisely 
the  limits  which  separate  the  permitted 
use  of  the  stream  froai  its  wrongful 
application.  (See  the  judgments  in 
F.inhrey  v.  Owen^  G  Exch.  371 — 373  ;  86 
R.  R.  331,  in  v.hich  ca.se  the  question 
was,  whether  the  defendant  had  in- 
fringed the  plaintiff's  right  by  using 
the  Water  for  irrigation  :  Sampson  v. 
Jloddmott  (1857),  1  C.  B.  N.  S.  611,  612, 
in  which  tlie  question  was  as  to  the  right 
to  impede  the  flow  by  occasionally  shut- 
ting sluices :  and  the  case  put  by 
Coleridge,  J.,  in  Chaaentore  v.  Richardn 
(1857),  2  II.  (V  N.  190,  of  a  man  exhaiut- 
intf  the  running  water  by  irrigation, 
which  would  be  clearly  illegal,  though 
the  abstraction  of  the  same  amount  of 


water  from  a  large  river  might  have 
been  perfectly  legal.)  The  question  in 
each  case  should  seem  to  be,  is  the  user 
such  as  to  affect  the  natural  flow  of  the 
water  of  the  stream  to  an  extent  greater 
than  that  which  is  necessarily  incident 
to  the  common  enjoyment  of  the  stream 
by  all  the  riparian  owners  ?  If  it  be, 
then  it  may  be  made  the  subject  of  an 
action  by  any  owaier  whose  actual  use 
of  or  power  to  use  the  water  is  affected 
by  it.  The  question  can  only  arise  iu 
practice  with  reference  to  some  extra- 
ordinary use  of  the  water ;  the  distinc- 
tion between  which  and  its  ordinary 
uses  is  pointed  out  above ;  and  see  the 
preceding  note. 

In  connection  Avith  the  question  what 
interference  with  water  is  actionable 
it  may  be  mentioned  that  it  is  action- 
able to  obstruct  the  free  passage  of 
salmon  up  a  river.  {Pirie  v.  Kintore 
[Earl  of),  [1906]  A.  C.  478.)  Rights 
with  regard  to  the  free  passage  and 
obstruction  of  salmon,  which  are  regu- 
lated by  statutory  provision,  have  on 
several  occasions  come  before  the  Courts. 
(See  JVeld  v.  Hornlu/  (1806),  7  East,  195  ; 
Rolls  V.  IVhgte  (186S).  L.  R.  3  Q.  B. 
286  ;  Leconfield  v.  Lonsdale  (1870),  L.  R. 
5  C.  P.  657.) 

In  liarkcr  v.  Faulkner  (1898).  79 
L.  T.  24,  the  question  of  the  right  to 
obstruct  the  passage  of  fish  other  than 
salmon  arose,  but  was  not  determined. 
In  that  case  the  plaintiff'  and  defen- 
dant were  adjoining  riparian  owners 
upon  a  well-known  trout  stream.  The 
defendant  erected  upou  his  own  property 
au  embankment  or  weir,  with  fenders 
and  wire  gratings,  avowedly  for  the 
purpose  of  preventing  fish  from  passing 
up  the  river  to  the  plaintiff's  close, 
whilst  allowing  them  to  swim  down  the 
river  to  the  defendant's  close,  and  in 
respect  of  this  obstructiim  the  plaintiff' 
claimed  an  injunction.  The  action  came 
on  for  argument  on  questions  of  law 
arisingou  the  pleadings,  and  Stirling,  J., 
after  considering  the  cases  with  refer- 
ence to  salmon,  thought  that  the  prin- 
ciple involved  iu  those  authorities  might 
extend  to  other  fish,  and  decliuel  to  deal 
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[The  natural  right  to  tlio  How  of  water  apiiliis,  however,  only  t  • 
water  ilowiug  in  some  defined  natural  {it)  ehunuel ;  and  tljerefof 
the  owner  of  land  upon  which  there  is  surface  water  rising  out  of 
sj^ringy  or  hoggy  ground  and  flowing  in  no  definite  channel,  (ir 
water  rising  occasionally  at  one  spot  hut  having  no  deOiied  courhe, 
has  a  right  to  get  rid  of  such  water  h}''  draining  the  land  or  in 
any  way  he  pleases,  although,  if  not  so  disposed  of,  it  might 
ultimately  have  reached  the  com-se  of  a  natural  stream  (j-)  . 

The  Court  laid  down  that  the  right  of  the  riparian  owner  to 
the  natural  How  of  water  cannot  extend  further  tlian  the  riglit  to 
the  flow  of  the  stream  itself  and  to  the  water  flowing  in  some 
defined  (//)  natural  channel,  either  subterranean  or  on  the  surface, 
communicating  directly  with  the  stream  itself ;  and  in  Ihuailbrut 
V.  RarnHhothaii)  {z),  the  owner  of  the  soil  was  held  nut  to  be  liahlc 
to  an  action  for  draining  a  pond,  the  water  of  which  occasidually. 
when  it  exceeded  a  certain  depth,  escaped  and  bipiandered  itself 
over  the  surface,  some  of  it  augmenting  a  natural  stream,  but  by 
no  defined  channel ;  and  see  also  the  case  of  C/iasemoir  v.  Riehaidx  ('/ ), 
which  confirms  these  authorities. 

On  the  other  hand  it  was  decided  in  Biiddeu  v.  Guardian  of  the 
Chitton  Union  {b),  and  in  Mosfi/n  v.  Ai/terf.jn  (c),  that  whore  tho 
source  of  a  stream  is  a  natural  spring  rising  out  of  the  ground  in  a 
continuous  flow  and  passing  away  in  a  natural  channel,  a  diversion 
of  such  stream,  by  sinking  a  tank  at  the  fountain-head  and  so 
collecting  the  water  there  and  leading  it  away,  is  ecpially  actionable 


with    the   case    ou    the    material  theu  stream  of  water,  which  at  wrtain  «■.<»- 

before  him,  orJcring  it  to  proceed  in  the  sons  is  dried  up,  and   those  o?ca»iou:.i 

ordinary  course.  bursts    of    water    which,    m    times    ,.f 

(m)  But  in   the   case   of    an  artificial  freshet  or  melting  of  ice  aud  siiow.  di- 

watercourse,   the  origin  of  irhich  is  un-  scend  from   the  hills  and   iuun.  ;.tt-  tl.- 

known,    the  proper   inference   from   the  country.     To   maintain   th.-   '•'^;'"    "  " 

user  of  the   water  and  from  other  cir-  watercourse  or  brook,  it  must  bo  ma.l. 

cumstances  may  be  that  the  rights  uf  to  appear  that  the  water  iimi.,11)    «■   v  h 

the  riparian  proprietors  are  the  sarac  as  in  a  certain  direction  and   b>  a  r  ^ul.  r 

if  the  streani  had  been  a  natural  one.  channel,  with  banks  or  sid.-s.     1     •" '  ' 

(Baihj  ct  Co.  V.  Clark,  Son,  and  Morland,  not    be    sh.>wn    to   flow  «^''«'»   ■    >  •    ' 

[1902]  1  Ch.  G49  ;  cf.  Mo.tyn  v.  Atherton,  stated  above,  and   i     maj   »t  J"   ; J^ 

[18<J9J  -2  Ch.  Seo!)  dry  ;    but   U   must  luive  a_  «^'»;' '    "- 

(X)  Jtau-stron  v.  Tayhr  (1855),  1 1  E.xch.  and  substanl.  il  e.xi.teuce.    -.Vn^.  11  on 
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Watercourses. 


(y)   "A  watercourse  consists  of   bed.  (r)  (ISoC).  H  Exch.  602. 

banks,  and  water;   yet  the  water  need  («)  ^\,'^?.P',"'lvP-c..  ^ %•>-      Cf  Bunl- 

not  flowcontinually,  and  there  are  many  (*)  \]°:^i>\\}}:.    -2^^    .y,'-  7  R 

watercourses  which   are  sometimes  dry.  vig\.  Htcko  tl»J4i,  <u  1^.  x.    ■•  . 

There  is,  however,  a   distinction  to    be  293. 
taken  in  law  between  a  regular  flowiu-  {.c)  [1899]  2  th.  6W. 

18 
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Civil  law. 
Servitudes 
iu  water. 


Channel  must  [with  a  diversion  in  any  other  part  of  the  channel,  the  defined 

be  defined.        ,  .  .  "l  ^ 
channel  commencing  at  tlie  very  source  {(l).j 

By  the  civil  law  a  servitude  of  water  flowing  in  its  accustomed 
course  might  Le  obtained  by  the  enjoyment  of  a  stream  of  water 
during  the  requisite  period  ;  and  although  originally  no  such  right 
could  be  valid,  unless  binding  upon  the  owner  of  the  land  in  which 
the  spring  rose,  yet  this  rule  was  afterwards  relaxed  (<>).  Such  a 
servitude  appears  to  have  been  valid  if  the  water  increased  the 
value  of  the  dominant  estate,  or  was  capable  of  being  appropriated 
to  a  purpose  of  utility  (./'),  or  even  of  pleasure  {(/). 

It  has  been  already  seen,  with  regard  to  running  water,  that 
every  proprietor  on  its  banks  has  a  right  to  claim  that  the  stream 
should  run  on  in  its  accustomed  course.  This  applies  as  well  to 
the  right  to  discharge  the  water  as  to  receive  it,  [and  any  obstruc- 
tion of  running  water  of  such  a  character  that  it  might  reasonably 
be  expected  that  some  injirry  would  be  caused  to  a  higher  riparian 
owner  is  actionable  at  the  suit  of  such  higher  riparian  owner  (//).] 


Natural  right 
to  discharge 
water. 


Easements. 


In  addition  to  the  natural  right  to  receive  flowing  water  in  its 
accustomed  course  — easements  of  an  aflirmative  nature,  the  object 
of  which  is  to  interfere  with  the  natural  course  of  the  stream,  may 
be  acquired  by  user  over  a  stream  flowing  through  a  man's  land  or 
through  his  neighbour's  land(/).  Thus  a  right  may  be  acquired 
to  tlu'ow  back  upon  the  land  of  proprietors  higher  up  the  stream 
the  water  which,  unless  so  reflected,  would,  by  the  force  of  gravity, 


(d)  Upon  the  question  of  fact,  M'hat 
is  water  flowing  in  a  defined  natural 
channel,  see  the  case  of  Eiinor  v.  Bar- 
u-ell  V.-C.  S.  (18GU),6  Jur.  N.  S.  1233; 
2  Giff.  410  ;  on  appeal,  1  De  G.  F.  Sc  J. 
529 ;  7  Jur.  N.  S.  788 ;  and  see  the 
observations  on  that  case,  post,  p.  291, 
note  (a). 

(e)  Sorvitus  aquoe  ducendce  vel  hauri- 
endae,  nisi  ex  capite  vel  ex  fonte,  con- 
stitui  nou  potest ;  hodie  tamen  ex  quo- 
cunque  loco  constitiii  solct. — ])ig.  8,  3, 
9,  de  serv.  prajd.  rust. 

Si  aquam  ptr  possessioLom  Martialis 
eo  scicnte  duxisti,  servitutem  exemplo 
reruni  inimobilium  tempore  quajsisti. — 
Cod.  ^,  34,  2,  de  serv.  et  aqua. 

(/)  Si  manifesto  doceri  possit  jus  aquse 
ex  vetere  more  atque  ob.>-ervatione  per 
certa  loca  profluentis  utilitatem  cciiis 
fundis  inigandi  causa  exliibcre  ;  procu- 
rator noster  ne  quid  contra  vctcrem  (for- 
mam)  atque  solemneui  moreiii  iuuovetur, 
providebit. — Ibid.  7. 


Labeo  scribit,  etiam  si  prsetor  hoc 
interdicto  de  aquis  frigidis  sentiat  : 
tamen  de  calidis  aquis  iuterdicta  non 
esse  dcneganda.  Namque  harum  quoquc 
aquarum  usuin  esse  necessarium  ;  non- 
nunquam  enini  refrigerat*  usum  irri- 
gandis  agris  pra>stant :  his  acccdit,  quod 
in  quibusdam  loci;-,  et  quum  cahdie  sunt, 
inigandis tamen  agris  uecessarise  sunt — 
ut  Hitrapoli  :  constat  enim  apud  Hicra- 
politauos  in  Asia  agrum  aqua  calida 
rigari.  Et  quamvis  ea  sit  aqua,  quae  ad 
rigandcs  nou  sit  neccssaria,  tamen  nemo 
anibiget  his  interdictis  locum  fore. — 
Dig.  43,  20,  1,  ^  13,  de  aqua  qiuit.  et 
sest. 

(//)  Hoc  jure  utimur  ut  etiam  non  ad 
irrigandum,  sed  pecoris  causa  vel  amre- 
nitatis,  aqua  duci  possit. — Dig.  43,  20,  3. 

(//)  Ambler  v.  Bradford  Curporution 
(1902),  87  L.  T.  217,  and  cases  there  dis- 
cussed. 

(i)  iWhitey.  Wliite,  [1906]  A.  C.  72.] 
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pass  from  it ;  or  to  dischurgo  tlie  water  ui.on  tli<-  land  lying  lower 
dowu  the  stream,  either  injured  in  (luality,  or  with  a  degree  of 
f6rce  greater  or  less  than  the  natural  current  (/.•). 

Tiie  right  claimed  hy  the  defendant  in  Saandrrs  v.  Xewmmi, 
already  cited,  is  an  instance  of  the  former  class  of  allirmutive 
easements  (/). 

In  Wriyhf  v.  WUliawH  {m),  it  was  heW  that  a  right  to  let  off 
upon  the  neighbouring  land  water  which  had  been  used  for  tlio 
preciintation  of  minerals,  and  was  thereby  rendered  noxious,  was 
an  easement,  and  might  be  acquired,  like  any  other  easement,  bv 
user  [))). 

Though  every  one  in  building  is  bound  so  to  construct  his 
house  as  not  to  overhang  his  neighboiur's  property,  and  construct 
his  roof  in  such  a  manner  as  not  to  throw  the  rain  wat<'r  upon 
the   neighbouring  land  (o),  yet  there  appears  to  be  authority  in 


(/i-)  [But  in  order  to  acquire  a  riy-ht 
to  use  or  to  affect  the  water  iu  a  manner 
not  justified  by  natural  right,  so  as  to 
abridge  the  natural  rights  of  the  other 
riparian  owners  to  the  use  of  the  stream, 
it  must  be  sho^^^l  that  the  user  relied 
upon  was  such  as  to  affect  either  the 
actual  use  that  those  other  owners  have 
made  of  the  stream,  or  their  power  to 
use  it  (if  so  minded),  so  as  to  raise  the 
presumption  of  a  grant,  and  so  render 
the  tenements  of  those  other  owners 
servient  tenements :  Sampson  v.  Hoddl- 
vott  (1857),  1  C.  B.  N.  S.  611.  Cf. 
Keiisit  V.  Great  Eastern  RaUwoi/  (1S83;, 
L.  R.  23  Ch.  D.  at  p.  574  ;  aff.  oii  appeal, 
27  Ch.  Div.  122.  The  same  rules  apply 
whether  the  right  claimed  is  to  affect 
the  quantity,  the  quality  or  the  velocity 
of  tlie  water ;  and  the  period  and  all 
t>th(  r  requisites  of  the  user  are  like 
those  of  all  other  affirmative  easements, 
and  have  been  akeady  discussed.] 

(0  Ante,  p.  25:5;  1  13.  &  A.  258. 
[Be  ston  V.  Weate  (1850),  5  El.  &  Bl. 
98G,  is  an  instance  of  a  right  so  acquii'ed 
by  the  owners  of  the  dominant  tenement 
to  go  from  time  to  time  upon  the  ser- 
vient tenement,  for  the  purpose  of  oi- 
verting  the  water  of  a  natural  stream 
flowing  along  it,  so  as  to  cause  it  to  p  <ss 
through  that  tenement  by  an  artificial 
cut  to  the  dominant  tenement,  for  the 
purpose  of  supplying  catt'e  with  water. 
In  that  (-iLse  the  right  claimed  was  not 
to  the  continual  flow  of  the  water,  and 
in  that  rcspei-t  it  ditters  from  the  ordi- 
nary case  of  the  owner  of  a  mill  not 
upon  the  bank  of  a  river,  who  has  ac- 

18 


quired  by  user  the  right  to  diveit  tho 
river  to  his  mill  by  an  urtificiul  cut 
through  a  neighbour's  land.  The  un- 
of  aitificial  aids,  as  mill  leat-i,  kc,  l>y 
a  riparian  owner,  does  not  in  any  wuy 
affect  his  natural  right  to  tho  use  of 
the  water.  If  the  liirhts  of  other  pn>- 
prietors  are  not  infringed  thereby,  ho 
may  employ  such  means  as  he  thinks 
proper.  Cf.  Ambler  v.  Jira/i/oni  Cor- 
poralion  (1902),  87  L.  T.  217. 

In  liobtrts  V.  Fellowcs  (I'JOf.),  9«  L.  T. 

279,  a  claim  to  a   right  siniilai-  to  that 

claimed  in /?rM<o»  v.  //Vo/^- wiissustainwl.] 

(w)  (1830),  1  M.  k  W.  11;  40  R.  R. 

265. 

{n)  [Cf.  Carfi/oii  v.  Lorrr'mq  (1857), 
1  H.  k  N.  797  ;  McI,U<i,r  v.  McOorin, 
[1893]  A.  C.  268.  lu  M,(ry,ilro„d  v. 
Itohh,.si,n  (1857),  7  El.  &  Bl.  3'.<1.  it  wan 
argued  tliat  a  right  to  use  a  n:iturul 
stream  for  the  purpose  of  wa.^hin'.r  away 
the  ashes  from  a  steam  engine  iind  other 
riweepiugs  of  a  mill  on  the  bmk  i>f  tho 
stream,  could  not  lie  ncquiri'il  under 
Lord  Tenterdeu's  Act,  as  leing  U!\rf«- 
ponable  and  destnn  five  of  the  pn>pcrty 
of  tho  owners  lower  down  tli^  •••ivam. 
The  Couil  pronouui  el  ii  ■\>an 

the  question,   as   the  ci!-  ><\x 

another  puint;  but  no  \...... wnu 

can  be  made  b  twecii  this  and  tlic  i-ii>o 
above  cited.  The  owner  'v.  r  1  wu 
clearly  might  grant  th«  ••  .vl 

in  one  case  as  well  a.s  in  '  .:i'l 

if  so,  actording  to  tlie  j.i  i^'n..  .,r  in 
Carl  1)011  v.   Lurcriiig,  the  statute  wuultl 

((/)  Com.  Diir.  Action  on  the  Case  for 

(•2) 
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Easements.  OUT  law  for  tliG  position,  that  a  man  may  acquire  a  right,  by  nser, 
to  project  his  Avail  or  eaves  over  the  boundary  line  of  his  property, 
or  discharge  the  rain  running  from  the  roof  of  his  house  upon 
the  adjoining  laud. 

The  existence  of  such  a  right,  both  as  to  the  eaves  and  Avater 
droppings,  is  recognized  by  the  Court  of  Exchequer  in  Thomas  v. 
Thomas  [p). 

There  are  ancient  decisions,  recognizing  the  same  easement,  in 
the  case  of  a  discharge  of  water  on  the  neighbouring  land  by 
means  of  a  gutter  or  leaden  pipe  {q). 

"  If  a  man  hath  a  sue,  that  is  to  say,  a  spout,  above  his  house, 
by  which  the  water  used  to  fall  from  his  house,  and  another  levies 
a  house  paramount  the  spout,  so  that  the  water  cannot  fall  as  it 
was  wont  but  falls  upon  the  walls  of  the  house,  by  whicli  the 
timber  of  the  house  perishes,  this  is  a  nuisance  "  (r).  [In  the  case 
of  Pz/cr  V.  Carter  (.s)  there  was  an  easement  of  both  kinds,  for  the 
defendant  to  have  the  rain  water  flow  from  his  eaves  on  to  the 
plaintiff's  roof,  and  for  the  plaintiff  to  haA'e  such  water,  together 
with  tlie  water  originally  falling  on  his  own  roof,  carried  away 
together  by  a  drain  on  the  defendant's  laud.] 

These  two  classes  of  easements  are  distinctly  recognized  by  the 
civil  law  under  the  head  of  Urban  Servitudes,  "  that  a  man  shall 
receive  upon  his  house  or  land  the  flumen  or  stillioidium  of  his 
neighbour"  (t). 

"  The  difference,"  says  Vinnius  in  his  Commentary  on  this 
passage,  "between  the  flumen  and  the  stillieidium  is  this — tlie 
latter  is  the  rain  falling  from  the  roof  by  drops  (guttatim  et  stil- 
latim)  ;  the  flumen  is  when  it  is  poured  forth  in  a  continuous 
stream  from  the  lower  part  of  tlie  building.  The  servitude  of 
receiving  the  stillieidium  exists  when  my  neiglibour  is  compelled 
to  receive  upon  his  house  the  rain  water  running  from  my  roof ; 
the  servitude  of  receiving   the  Jlamcu,  Avlien  ho  is  compelled  to 


a  Nuisance,  A.  ;  [Dig.  viii.  2,  2  ;  Inst.  Rep.  53  b,  recognized  in  Fay  v.  Prentice 

II.  iu.  I  ;  Code  Civil,  art.  681.]  (1845),  1  C.  B.  828  ;  68  R.  R.  823. 

(;>)  (1836),  2  Cr.,  M.  &  Ros.  34;  41  (,.)  Rolle,  Abridg.  Nusans,  G.  5,  citing 

R.    R.    678.       [As   to   an    ovt-rhanging  ih  Edw.   3,  22  b;  Viu.  Abr.  Nuisance, 

branch,    sec    Lfinmon    v.     JVcbb,    [181)5]  Q.  5. 

'^•,^"  l'^,    r,          -A.       «>r»         1^n^  (.v)  Cited  a-.tc,  p.  158. 

(y)   Ladii  Jlroivne'ii  Case,  3  Dyer,  319  b,  ^  '                      '  ' 

cited  in   Siiri/  v.  Piffolt  (1625),  Palmer,  [t)  Ut  Ktillicidium  vol  flumen  rccipiat 

446  ;  Com.  Dig.  Action  on  the  Csi-se  for  quis  in  aides  suas,  vel  in  arcam,  vel  in 

Nuisance,    A.;    JJuUn's   Cane   (1738;,    9  cloacam.— Inst.  2,  3,  1,  de  sciv. 
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receive  tlio  same  flowing-  in  a  cliamiel  or  couiluit,  and  falling  with     y- 

force  on  his  house." 

The  civil  as  well  as  the  English  law  {n)  prohihitod  a  man  from 
projecting  the  wall  or  roof  of  his  house  over  the  boundary  line  of 
his  neighbour's  land,  even  though,  by  spouts  or  other  means,  tho 
fall  of  water  therefrom  might  be  prevented :  but  a  right  to  do  so 
might  be  acquired  by  user  ;  and  when  such  projection  did  not,  in 
any  manner,  rest  upon  the  neighboiu-'s  soil,  it  was  called  jus  pro- 
jiciendi ;  where  the  projection  was  merely  intended  to  protect  tho 
Avail,  either  by  creating  shade  against  the  heat  of  the  sun,  or 
keeping  off  the  rain,  it  was  the  jus  protegendi.  ''  Tlu're  is  this 
difference  between  the  right  of  projecting  over  and  that  of 
placing  upon  the  neighbour's  property — that  the  projection  is 
carried  out  (proveheretur)  in  such  a  manner  as  not  to  rest  an}'- 
where  (nusquam  requiesceret) ,  as  a  balcony  or  eaves;  while  the 
thing  '  placed  upon  '  is  so  put  as  to  rest  on  something,  '  as  a  beam 
or  rafter '"(.r). 

By  the  term  watercourse  is  usually  imderstood   a  stream   of  SubtcminoDus 
water  flowing  above  ground  ;    but  questions  of  a  similar  nature  ot»*»nc«. 
arise   with   reference   to   the   right   to    water   flowing   in   a  sub- 
terraneous channel  (//).     In  the  case  of  a  well,  it  is  known  that  pcmilatiog 
the  supply  of  water  is  in  general  furnished  by  percolation  through  '^***'"* 
the  neighbouring  soil,  so  that  the  digging  of  a  deeper  well  therein 
will  divert  the  water  from  its  course,  and  thus  dry  up  the  former 
well.     If  the  right  to  water  tlius  percolating  is  identical  with  that 
to  water  flowing  above  ground,  it  is  manifest  that  ancient  posses- 
sion would  be  unnecessary  to  confer  a  title  to  water  flowing  to  a 
well,  in  the  course  of  nature,  from  a  superior  elevation. 

In  the  first  edition  of  this  work  it  was  said  that  the  ancient 
flow  of  a  stream  without  interruption  by  the  occupant  of  land 
above,  is  evidence  of  his  assent  to  the  continuance  of  such  flow  (=) ; 
but  that,  with  regard  to  underground  filtrations,  as  their  course— 


U)  [See  the  next  chapter,  ad  init.]  the  same  law  as  a  stream  flowr,-  nN-r*. 

^  '   '  "Tound,  see  Jtlack  v.  IMhjiw  •. 

[x)  Inter  projectum  et  immissum  hoc  j-  ^   j^   jj._  qj,   j)   .j.^.j  ;  /; 

intere.«se.    ait    Labeo :    quod  projectum  ^.^^^^  GiiaytUtins,  9  L.  R.  Ir.   '. 

e.-sot  id,  quod  ita  proveheretur  ut  nus-  -^-^^.^  Corporation  v.  Fnrnmi,  [ 

quani  requiesceret,   (pialia  majniana,  et  -g--      Thekimwledireiuust  l- 

sug-jrrunda    esseut ;    imini-siim    autcm,  jji.je  inference  from  existing':' 

quod  ita  fieret,  ut  aliquo  loco  requies-  f.,ctj<^  indepeudeiitly  of  fi-'- 

ceret,  veluti  tigna,  trabes,  qua  immitto-  by  excsvvatiou  or  the  o]'!' 

rentur.— Dig.  50,  16,  'IVl,  de  v.  s.  Jiradford  Corporation  v. 

(,/)   [As  to  what  is  a   known    under-  (-')  [As   to   artificial  v.  .:■ 

ground  stream,  so  as  to  be  govenied  by  post,  p.  29o.J 
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and  even  their  very  existence — may  be  unknoAvu  to  him,  no  sucli 
presumjition  ought  to  be  drawn ;  because,  as  has  been  ab-eady 
shoMTi  {(i),  such  a  presumption  ought  not  to  be  fm-nished  by  any 
enjoyment  which  is  had  either  "  vi — clam— or  precario."  More- 
over, supposing  such  actual  knowledge  to  exist,  it  is  difficult  to  see 
in  what  manner  he  could  prevent  the  right  being  acquired.  He 
could  clearly  maintain  no  action ;  and,  in  the  majority  of 
instances,  he  could  not  indicate  his  dissent,  by  cutting  off  the 
veins  supplying  the  neighbouring  well  or  fountain,  without  serious 
detriment  to  his  own  property.  A  further  objection  to  an  ease- 
ment of  this  kind  arises  from  the  indefinite  nature  and  great 
extent  of  the  obligation  which  would  be  imposed  by  it ;  instances 
have  occurred  where  exca^•ations  have  had  the  effect  of  draining 
land,  although  at  the  distance  of  some  miles. 

In  Coopor  V.  Barber  [h)  the  defendant  had,  for  many  years  past, 
penned  back  a  stream  for  the  purposes  of  irrigation,  the  conse- 
quence of  which  was,  that  the  w^ater  percolated  through  the 
neighbouring  soil ;  the  Court  appear  to  have  been  of  opinion  that 
no  right  to  cause  such  percolation  was  acquired  by  the  user,  and 
that  the  adjoining  owner,  on  receiving  injury  from  it  upon  erecting 
a  house,  might  bring  an  action  for  it  {c). 

The  case  of  Bahton  v.  Bvmtcd  {(I)  appears  to  be  somewhat  at 
variance  with  this  doctrine :  it  may,  however,  be  observed  that  the 
correctness  of  the  ruling  of  Lord  EUenborough,  at  nisi  prius,  could 
not  be  questioned,  as  the  cause  was  compromised.  "  The  plaintiff 
and  defendant  were  respectively  owners  of  adjoining  closes  on  the 
banks  of  the  river  Medway.  As  far  back  as  could  be  recollected, 
there  had  been  a  gush  of  water  from  a  hole  in  the  plaintiff's  close, 
which  used  to  run  from  thence,  on  the  surface  of  the  ground,  to 
the  river.  About  twenty-seven  years  before  the  action  was 
brought,  a  bath  was  erected  by  the  then  occupier  of  the  close 
near  where  the  spring  issued  forth,  and  the  Avater  was  conducted 
into  it  by  a  pipe.  From  that  time  till  the  present  cause  of  action 
arose,  the  bath  was  amply  supplied  with  water,  and  a  considerable 
profit  was  derived  from  lotting  out  the  use  of  it  to  the  public. 
In  ]<S0-"3  (the  action  being  brought  in  1808),  tlie  plaintiff  jjurchased 


(tf)  [Above,  p.  228.] 

(A)  (1810).  3  Taunt.  90  :   12  R.  R.  604. 

(<•)  [Cf.  Jloheils  V.  Friloirex  (I'JOGj.  94 
L.  T.  279,  where  the  fact  that  water  had 
percolated  through  the  banks  of  a  river 
for  a  considerjble  perioi  was  made  the 


basis  of  a  claim  (which  failed)  to  abbtract 
from  the  river,  by  means  of  syphons  and 
pipes,  water  equal  in  quantity  to  that 
alleged  to  have  been  formerly  received 
by  the  claimant  by  such  percolation.] 
('/)   (1808),  1  Camp.  463. 
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tills  close,  and  erected  a  paper  maim  factory  u[)Ou  it,  for  wliioli  a    P«^"U»iow 
copious  supply  of   spring  water  is   essentially  roquisito.      About     -* 
the  same  time  the  defendant,  becoming:  owner  of  the  udioiuinir     *i',"    ', 
close,  opened  a  stone  quarry  in  it.     As  the  excavations  pr<)t'«'t'J.Ml, 
considerable  quantities  of  water  were   found,  wliicli   intemiptod 
the  workmen.     A  deep  drain  was  afterwards  made  to  carry  it  olf 
into  the  river,  and  the  quarry  was  left  dry.     But  in  the  mean- 
time,   the   water    flowing    into    the    pLiintiff's    hath    had    been 
gradually   decreasing,  and,   subsequently  to   the    making   of   th« 
drain,  did   not    amount   to   more   than    an  eighth  or  tenth   part 
of  its  former  quantity."     For  this  diversion  the  action  was  brought. 
"  The  defenet;  intended  to  be  set  up  was,  that  the  plaintiff  had  no 
exclusive  right  to  the  supply  of  water  he  claimed,  as  the  i)riuclph' 
on  which  twenty  years'  enjoyment  of  running  water  confers  a  right 
to  it,  appeared  from  the  cases  to  be,  that,  after  an  adverse  i>osses-*i<iu 
for  so  long  a  time,  a  grant  was  to  be  presumed  from  the  owners  of 
the  land  further  up  the  stream  ;  and  such  a  grant  could  not  be  pre- 
sumed here,  as,  previously  to  the  drain  being  made,  probably  no 
individual  knew  that  the  plaintiff's  spring  was  fed  by  water  per- 
colating   through  the  strata  in  the  close  now   occupied   by   the 
defendant."     But  Lord  EUenborough  ruled,  "  That  the  only  (pies- 
tion  was,  whether  the  diminution  of  the  supply  of  water  to  the 
plaintiff's  bath  had  been  caused  by  the  drain  dug  by  the  defendant ; 
and  that  there  could  be  no  doubt  but  that  twenty  years'  exclusive 
enjoyment  of  water  in  any  particular  manner  affords  a  conclusive  pre- 
sumption of  right  in  the  party  so  enjoying  it."     It  was  afterwards 
agreed,  on  the  recommendation  of  the  Court,  that  the  water  should  bo 
conveyed  from  the  defendant's  quarry  to  the  plaintiff's  bath  in  the 
manner  to  be  directed  by  an  arbitrator,  and  a  juror  was  withdrawn. 
The  proposition  laid  dowu  by  Lord  EUenborough  in  the  above 
case  appears  to  include  under  the  same  general  rule  watercourses  of 
all  descriptions,  whether  the  stream   flows  in  the  ordinary  mann.-r 
above  ground,  or  only  emerges  after  having  made  its  way  through 
the  adjoining  land  below  the  surface  of  the  earth. 

Since  the  above  observations  were  made,  in  the  flrst  edition  of 
the  work,  the  point  in  question,  at  least  as  to  the  extent  of  the 
identity,  in  point  of  legal  incident,  of  open  and  un.lergi-ound 
streams,  has  received  judicial  determination  by  the  Court  of 
Exchequer  Chamber.     The  case  of  Avion  v.  lilmdcU{e),  decided  jct^^ 


[c)  (1843),  12  M.  &  W.  324  ;  (37  R.  R.  361. 
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that  the  owner  of  land  througli  whicli  water  Hows  in  [an  nnknown] 
subterraneous  course  has  no  right  or  interest  in  it  which  will  enable 
him  to  maintain  an  action  against  a  landowner  who,  in  carrying  on 
mining  operations  in  his  own  land  in  the  usual  manner,  drains 
away  the  w^ater  from  the  land  of  the  first-mentioned  owner,  and 
lays  his  well  dry.  Tindal,  C.  J.,  delivered  the  judgment  of  the 
Court,  as  follows  :  "  The  plaintiff  below,  who  is  also  the  plaintiff 
in  error,  in  his  action  on  the  case,  declared  in  the  first  count  for  the 
disturbance  of  his  right  to  the  water  of  certain  underground  springs, 
fifrcnms,  and  urifcrcourscs,  which,  as  he  alleged,  ought  of  right  to 
run,  flow,  and  percolate  into  the  closes  of  the  plaintiff,  for  supply- 
ing certain  mills  with  water ;  and  in  the  second  count  for  the 
draining  off  tlie  water  of  a  certain  spring  or  iccll  of  uafcr  in  a  certain 
close  of  the  plaintiff,  by  reason  of  the  possession  of  which  close,  as 
he  alleged,  he  ought  of  right  to  have  the  use,  benefit,  and  enjoy- 
ment of  the  water  of  the  said  spring  or  well  for  the  convenient  use 
of  his  close.  The  defendants  by  their  pleas  traversed  the  rights  in 
the  manner  alleged  in  those  counts  respectively.  At  the  trial  the 
plaintiff  proved,  that,  within  twenty  years  before  the  commence- 
ment of  the  suit,  viz.,  in  the  latter  end  of  lcS21,  a  former  owner  and 
occupier  of  certain  land  and  a  cotton-mill,  now  belonging  to  the 
plaintiff,  had  sunk  and  made  in  such  land  a  well  for  raising  water 
for  the  working  of  the  mill ;  and  that  the  defendants,  in  the  year 
18'37,  had  sunk  a  coal  pit  in  the  land  of  one  of  the  defendants  at 
about  three-quarters  of  a  mile  from  the  plaintiff''s  well,  and  about 
three  years  after  sunk  a  second  at  a  somewhat  less  distance ;  the 
consequence  of  which  sinkings  was,  that,  b}'  the  first,  the  supply  of 
water  was  considerably  diminished,  and  by  the  second  was  rendered 
altogether  insuffieient  for  the  purposes  of  the  mill.  The  learned 
judge  before  whom  the  cause  was  tried  directed  the  jury,  that,  if 
the  defendants  had  proceeded  and  acted  in  the  usual  and  i:)roper 
manner  on  the  land,  for  the  purpose  of  working  and  winning  a 
coal  mine  therein,  they  might  lawfully  do  so,  and  that  the  plain- 
tiff's evidence  was  not  sufficient  to  support  the  allegations  in  his 
declaration  as  traversed  by  the  second  and  third  pleas.  Against 
tliis  direction  of  the  judge  the  counsel  for  the  plaintiff  tendered 
the  bill  of  exceptions  wliich  lias  been  argued  before  us.  And  after 
hearing  such  argument,  and  consideration  of  the  case,  we  are  of 
opinion  that  the  direction  of  the  learned  judge  was  correct  in  point 
of  law. 

"  The  question  argued  before  us  has  been  in  substance  this : 
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whetlier  tlio  riglit  to  the  enjoyment  of  an  nnderground  spring,  or    P««JMif.e' 

of  a  well  supplied  by  such  underground  spring,  is  governed  by  tho 
same  rule  of  law  as  that  which  applies  to,  and  regulates,  a  water- 
course flowing  on  the  surface. 

"Tho  rulo  of  law  which  governs  the  enjoyment  of  a  fetroara 
flowing  in  its  natural  course  over  the  surface  of  land  belonging  to 
different  proprietors  is  well  established.  Each  proi)rietor  (jf  tlu? 
laud  has  a  right  to  the  advantage  of  the  stream  flowing  in  ita 
natural  course  over  his  land,  to  use  the  same  as  he  pleases  for  any 
purposes  of  his  own  not  inconsistent  with  a  similar  riglit  in  tlio 
proprietors  of  the  land  above  or  below ;  so  that,  neither  can  any 
proj)rietor  above  diminish  tho  quantity  or  injure  the  (|uallty  of  tho 
water  which  would  otherwise  naturally  descend,  nor  can  aiiv  jiro- 
prietor  below  throw  back  the  water  without  the  licence  or  the 
grant  of  the  proprietor  abo^'o.  The  law  is  laid  down  in  tlio.se 
precise  terms  by  the  Court  of  King's  Bench  in  the  case  of  Mason 
v.  HiU  [f),  and  substantially  is  declared  by  the  Vice-Chaneollor 
in  the  case  of  WrigJit  v.  Howard  (7) ;  and  such  we  consider  a 
correct  exposition  of  the  law.  And  if  the  right  to  the  enjoyment 
of  underground  springs,  or  to  a  well  supplied  thereby,  is  to  bo 
governed  by  the  same  law,  then  undoubtedlj'  the  defendants  could 
not  justify  the  sinking  of  the  coal-pits,  and  the  direction  given  by 
the  learned  judge  would  be  wrong. 

"■  But  we  think,  on  considering  the  grounds  and  origin  of  the 
law  which  is  held  to  govern  running  streams,  the  consequences 
which  would  result  if  the  same  law  is  made  applicable  to  springs 
beneath  the  surface,  and,  lastly,  the  authorities  to  be  found  in  the 
books,  so  far  as  any  inference  can  be  drawn  from  them  bearing 
on  the  point  now  under  discussion,  that  there  is  a  marked  and 
substantial  difference  between  the  two  cases,  and  that  they  arc  not 
to  be  governed  by  the  same  rule  of  law. 

"  The  ground  and  origin  of  the  law  which  governs  streams 
running  in  their  natm^al  course  would  seem  to  be  this,  that  tho 
right  enjoyed  b}^  the  several  proprietors  of  the  lands  over  which 
they  flow  is,  and  always  has  been,  public  and  notorious;  that  the 
enjoyment  has  been  long  continued — in  ordinary  cases,  iinleed, 
time  out  of  mind — and  uninterrupted;  each  man  knowing  what 
he  receives  and  what  has  always  been  received  from  the  liiirli.T 
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lands,  ;nul  A\liat  he  transmits  and  what  has  always  been  trans- 
mitted to  the  lower.  The  rule,  therefore,  eitlier  assumes  for  its 
foundation  the  implied  assent  and  agreement  of  the  proprietors  of 
the  different  lands  from  all  ages,  or  perhaps  it  may  be  considered 
as  a  rule  of  positive  law,  (which  would  seem  to  be  the  opinion  of 
Fleta  and  of  Blackstone,)  the  origin  of  which  is  lost  by  the 
progress  of  time ;  or  it  may  not  be  unfitly  treated  as  laid  down 
by  Mr.  Justice  Story,  in  his  judgment  in  the  case  of  Ti/lcr  v. 
in/kinso)},  in  the  Courts  of  the  United  States  (//),  as  'an  incident 
to  the  land ;  and  that  whoever  seeks  to  found  an  exclusive  use 
must  establish  a  rightful  appropriation  in  some  manner  known 
and  admitted  by  the  law.'  But  in  the  case  of  a  well  sunk  by  a 
proprietor  in  his  own  land,  the  water  which  feeds  it  from  a 
neighbouring  soil  does  not  flow  openly  in  the  sight  of  the 
neighbouring  proprietor,  but  through  the  hidden  veins  of  the 
earth  beneath  its  surface.  No  man  can  tell  what  changes  these 
underground  sources  have  undergone  in  the  progress  of  time.  It 
may  well  be,  that  it  is  only  yesterday's  date,  that  they  first  took 
the  course  and  direction  which  enabled  them  to  .su]»iily  the  well. 
Again,  no  proprietor  knows  what  portion  of  water  is  taken  from 
beneath  his  own  soil ;  how  much  he  gives  originally,  or  how  much 
he  transmits  only,  or  how  much  he  receives :  on  the  contrary, 
until  the  well  is  sunk,  and  the  water  collected  by  draining  into  it, 
there  cannot  properly  be  said,  ^\ith  reference  to  the  well,  to  be 
any  flow  of  water  at  all.  In  the  case,  therefore,  of  the  well,  there 
can  be  no  ground  for  implj'ing  any  mutual  consent  or  agreement, 
for  ages  past,  between  the  owners  of  the  several  lands  beneath 
wliicli  the  underground  springs  may  exist,  which  is  one  of  the 
foundations  on  which  the  law  as  to  running  streams  is  supposed 
to  be  built ;  nor,  for  the  same  reason,  can  an}^  trace  of  a  positive 
law  be  inferred  from  long-continued  acquiescence  and  submission, 
whilst  the  very  existence  of  the  underground  springs  or  of  the 
well  may  be  unknoAvn  to  tlio  proprietors  of  the  soil. 

"  But  the  difference  between  the  two  cases  with  respect  to  the 
consequences,  if  the  same  law  is  to  be  applied  to  both,  is  still  more 
apparent.  In  the  case  of  the  running  stream,  the  owner  of  the 
soil  merely  transmits  the  water  over  its  surface :  he  receives  as 
much  from  his  higher  neighbour  as  he  sends  down  to  his  neiglibour 
below :    he  is  neither  better  nor  worse :    the  level  of   the  water 


(A)  4  Mason's  (Amcricjiii)  Iloports,  401. 
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remains  tlie  same.     But  if  the  man  Avho  sinks  tlu>  well  in  his  own     lvr..,u,in, 

laud  can  acquire  by  that  act  an  absolute  and  indc-f.-asihlo  ri^dit  lo        *  ''" 

the  water  that  collects  in  it,  he  has  the  power  of  prt-venting  his 

neighbour  from  making  any  use  of  tlie  sjiring  in  Ins  own  Wiil 

which  shall  interfere  with  the  enjoyment    of   the  well.     He  lias 

the  power,  still  further,  of  debarring  tlie  owner  of  the  lun«l  in 

which  the  spring  is  first  found,  or  through  which  it  is  transmitted, 

from  draining  his  land  for  the  proper  cultivation  of  the  soil;  and 

thus,  by  an  act  which  is  voluntary  on  his  part,  and  which  may  1)6 

entirely  unsuspected  by  his  neighbour,  he  may  impose  on  such 

neighbour  the  necessity  of  bearing  a  heavy  expense,  if  the  latter 

luis  erected  machinery  for  the  purposes  of  raining,  and  discovers 

Avhen  too  late,  that  the  appropriation  of  the  water  has  already  been 

made.     Further,  the  advantage  on  one  side,  and  the  detriment  to 

the  other,  may  bear  no  proportion.     The  well  may  b(;  sunk  to 

supply  a  cottage,  or  a  drinkiug-iilace  for  cattle ;  whilst  the  owner 

of  the  adjoining  land  may  be  prevented  from  winning  metals  and 

minerals  of  inestimable  value.     And,  lastly,  there  is  no  limit  of 

space  within  which  the  claim  of  right  to  an  underground  spring 

can  be  confined  :  in  the  present  case  the  nearest  coal-pit  is  at  the 

distance  of  half  a  mile  from  the  well ;  it  is  obvious  the  law  must 

equally  apply  if  there  is  an  interval  of  many  miles. 

"  Considering,  therefore,  the  state  of  circumstances  upon  which 
the  law  is  grounded  in  the  one  case  to  be  entirely  dissimilar  from 
those  which  exist  in  the  other  ;  and  that  the  application  of  the 
same  rule  to  both  would  lead,  in  many  cases,  to  consequences  at 
once  unreasonable  and  unjust ;  we  feel  ourselves  Avarranted  in 
holding,  upon  principle,  that  the  case  now  under  discussion  does 
not  fall  within  the  rule  which  obtains  as  to  surface  streams,  nor  is 
it  to  be  governed  by  analogy  therewith. 

"  No  case  has  been  cited  on  either  side  bearing  directly  on  the 
subject  in  dispute.  The  case  of  Cooper  v.  Jiarber  (/),  which 
approaches  the  nearest  to  it,  seems  to  make  against  the  jtro- 
position  contended  for  by  the  plaintiff.  In  that  case  the  de- 
fendant had  for  many  years  penned  back  a  stream  for  the  purpose 
of  irrigation,  in  consequence  of  which  the  water  had  percolated 
through  a  porous  and  gravelly  soil  into  the  plaintiff's  land ;  but 
as  this  percolation  had  been  insensible,  and  unknown  by  the 
plaintiff  until  the  laud  was  applied  for  building   purposes,  the 


(i)  (1810),  3  Taunt.  99;  12  R.  R.  604. 
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Court  held,  that  the  defendant  had  gained  no  right  thereby,  so  as 
to  justif}'  its  continuance.  The  case  of  Partridge  v.  Scott  (/.)  is 
an  authority  to  show,  that  a  man,  by  building  a  house  on  the 
extremity  of  his  own  land,  does  not  thereby  acquire  any  right  of 
easement,  for  support  or  otherwise,  over  the  adjoining  land  of  h:s 
neighbour.  It  is  said  in  that  case,  '  he  has  no  right  to  load  his 
own  soil,  so  as  to  make  it  require  the  support  of  that  of  his 
neighbour,  unless  he  has  some  grant  to  that  effect.'  It  must 
follow,  by  parity  of  reason,  that,  if  he  digs  a  well  in  his  own 
land  so  close  to  tlie  soil  of  his  neighbour,  as  to  require  the  sup- 
port of  a  rib  of  clay  or  of  stone  in  his  neighbour's  land  to  retain 
the  water  in  the  well,  no  action  would  lie  against  the  owner  of  the 
adjacent  land  for  digging  away  such  clay  or  stone,  which  is  his 
own  property,  and  thereby  letting  out  the  water ;  and  it  would 
seem  to  make  no  difference  as  to  the  legal  rights  of  the  parties,  if 
the  well  stands  some  distance  within  the  plaintiff's  boundary,  and 
the  digging  by  the  defendant,  which  occasions  the  water  to  flow 
from  the  well,  is  some  distance  within  the  defendant's  boundary  ; 
which  is,  in  substance,  the  very  case  before  us. 

"  The  lloman  law  forms  no  rule,  binding  in  itself,  upon  the 
subjects  of  these  realms;  but  in  deciding  a  case  upon  principle, 
where  no  dii'ect  authority  can  be  cited  from  our  books,  it  affords 
no  small  evidence  of  the  soundness  of  the  conclusion  at  which  we 
have  arrived,  if  it  proves  to  bo  supported  by  that  law,  tlie  fruit  of 
the  researches  of  the  most  learned  men,  the  collective  wisdom  of 
ages  and  the  groundwork  of  the  municipal  law  of  most  of  the 
countries  in  Europe. 

"  The  authority  of  one  at  least  of  the  learned  Roman  laAvyers 
appears  decisive  upon  the  point  in  favour  of  the  defendants ;  of 
some  others  the  opinion  is  expressed  with  more  obscurity.  In  the 
Digest,  lib.  39,  tit.  3,  De  aqua  et  aquao  pluviae  arcendaB,  s.  12, 
'Denique  Marcellus  scribit,  Cum  eo,  qui  in  suo  fodiens  vicini 
fontem  aveitit,  nihil  posse  agi,  nee  de  dolo  actionem  :  et  sane  non 
debet  habere,  si  non  animo  vicino  nocondi,  sed  suum  agrmn 
meliorem  faciendi,  id  fecit.' 

"  It  is  scarcely  necessary  to  say,  that  we  intimate  no  opinion 
whatever  as  to  what  miglit  be  tlie  rule  of  law,  if  there  had  been 
an  iminterruptod  user  of  tlie  right  fur  more  than  the  last  twenty 
years ;  but,  confining  ourselves  strictly  to  the  facts  stated  in  the 


(A)  (1838),  3  M.  &  W.  230  ;  4'J  R.  R.  578, 


RIGHTS  TO  WATEPv.  285 

bin  of  exceptions,  we  think  tlie  present  case,  for  the  reasonu  r.rouUUnf 
above  given,  is  not  to  be  governed  by  fhe  hiw  wliich  appliew  to  *"^' 
rivers  and  llowing  streams,  but  that  it  rather  falls  within  that 
principle,  which  gives  to  the  owner  of  the  soil  all  that  lies  beneath 
its  surface;  that  the  bind  immediately  below  is  his  propertv, 
whether  it  is  solid  rock,  or  porous  ground,  or  venous  earth,  or 
part  soil,  part  water ;  that  the  person  who  owns  the  surface 
may  dig  therein,  and  apply  all  that  is  there  found  to  his  own 
purposes  at  his  free  will  and  pleasure ;  and  that  if,  in  the  exercise 
of  such  right,  he  intercepts  or  drains  off  the  water  collected  from 
underground  springs  in  his  neighbour's  well,  this  inconvenience 
to  his  neighbour  falls  within  the  description  of  damnum  absque 
injuria,  which  cannot  become  the  ground  of  an  action. 

"We  think,  therefore,  the  direction  given  by  the  learned  judge 
at  the  trial  was  correct,  and  that  the  judgment  already  given  for 
the  defendants  in  the  Court  below  must  be  affirmed.  Judgment 
affirmed." 

Though  the  Court  studiously  abstained  from  giving  an}'  opinion 
as  to  what  their  judgment  would  have  been  had  the  well  been 
shown  to  be  antient,  the  arguments  the  judges  advance  seem  to 
show  that  the  antiquity  of  the  well  would  not  have  forfeited  the 
right ;  [and  the  principle  of  the  decision  of  the  House  of  Lords 
in  Chmemore  v.  Richarch,  post,  has  settled  the  point. 

In  Dickinson   v.    Grand   Junction   Canal   Co.  {/),  the   Court   of  fUfkiiuutr. 
Exchequer  laid  down  that  an  action  would  lie  against  a  landowner  („„ji( 
for  digging  a  well  and  so  preventing  subterraneous  water  from 
reaching  a  natural  surface  stream,  which  it  would  otherwise  have 
reached,  and  this  whether  the  water  was  part  of  an  underground 
watercourse,   or  would  have   reached  the   stream   by  percolation 
through  the  intervening  strata ;  but  this  opinion  has  been  overruled 
by  the  decision  of  the  House  of  Lords  in  Chascmorc  v.  llicIiardH  (w»), 
affirming  the  judgment  of  the  Court  of  Exchequer  Chamber  (»). 
The  facts  of  that  case  appear  from  the  opinion  of  the  jndges,  which  ( 
was   acted   on    by  the    House   of   Lords.     Tliat   opinion   w;is   iu> 
follows : — 

"It  appears  by  the  facts  that  are  found  in  this  case,  that  the  Opini.mof 
plaintiff  is  the  occupier  of  an  anticut  null  on  tht>  river  N\  andle,  ana  rA.».r«<-.rf  r. 
that  for  more  than  sixty  years  before  the  present  acticn  he  and  all  A'--*-  ''• 


(/)  (18.32),  7  Exch.  282.  ('")  (I8o9).  7  H.  L.  C.  349. 
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Percolating    [the  preceding  occupiers  of  the  mill  used  and  enjoyed,  as  of  right, 

'. the  flow  of  the  river  for  the  purpose  of  working  their  mill.     It  also 

JUchardJ  'ippears  that  the  river  "Wandle  is,  and  always  has  been,  supplied, 
above  the  plaintiff's  mill,  in  part  by  the  water  produced  by  the 
rainfall  on  a  district  of  many  thousand  acres  in  extent,  comprising 
the  town  of  Croydon  and  its  vicinity.  The  water  of  the  rainfall 
sinks  into  the  ground  to  various  depths,  and  then  flows  and  perco- 
lates through  tlio  strata  to  the  river  AVandle,  part  rising  to  the 
surface,  and  part  finding  its  way  underground  in  courses  which 
continually  vary.  The  defendant  represents  the  members  of  tlie 
Local  Board  of  Health  of  Croydon,  who,  for  the  purpose  of 
suppljing  the  town  of  Croydon  with  water,  and  for  other  sanitary 
purposes,  sank  a  well  in  their  own  land  in  the  town  of  Croydon, 
and  about  a  quarter  of  a  mile  from  the  river  Wandle  ;  and  pumped 
up  large  quantities  of  water  from  their  well  for  the  supply  of  the 
town  of  Croydon  ;  and  by  means  of  the  well  and  the  pumping,  the 
local  board  of  health  did  divert,  abstract,  and  intercept  under- 
ground water,  but  underground  water  only,  that  otherwise  would 
have  flowed  and  found  its  way  into  the  river  Wandle,  and  so  to 
the  plaintiff's  mill ;  and  the  quantity  so  diverted  abstracted  and 
intercepted  was  sufficient  to  be  of  sensible  value  towards  the  work- 
ing of  the  plaintiff"s  mill.  The  question  is,  Avhether  the  plaintiff 
can  maintain  an  action  against  the  defendant  for  this  diversion, 
abstraction,  and  interception  of  the  underground  water. 

"  The  law  respecting  the  right  to  water  flowing  in  definite, 
visible  channels  may  be  considered  as  pretty  well  settled  by  several 
modern  decisions,  and  is  very  clearly  enunciated  in  the  judgment 
of  the  Court  of  Excliequer  in  the  case  of  Emhrcy  v.  Oive»  (o).  But 
the  law,  as  laid  down  in  those  cases,  is  inapplicable  to  the  case  of 
subterranean  water  not  flowing  in  any  definite  channel,  nor  indeed 
at  all,  in  the  ordinary  sense,  but  percolating  or  oo/ing  through  tlie 
soil,  more  or  less,  according  to  the  quantity  of  rain  tliat  may  chance 
to  fall.  The  inapplicability  of  the  general  law,  resj)ecting  rights 
to  water,  to  such  a  case,  has  been  recognized  and  observed  upon  by 
many  judges  whose  opinions  are  of  the  greatest  weight  and 
authority.  In  the  case  of  liausfroii  v.  Tmjhr  {p).  Baron  Parke,  in 
the  course  of  delivering  judgment,  says,  *  Tliis  is  the  case  of 
common  surface  water  flowing  in  no  definite  channel,  though  con- 
tributing to  the  supply  of  the  plaintiff's  mill.     The  water  having 

(o)  (1851),  6  Exch.  Rep.  353  ;  86  R.  R.  331.         [p)  (1855),  11  Exch.  Rep.  382. 
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[no  definite  course,  and  the  suppl}-  not  being  constant,  tlio  plaintil!     l'--    '  • 
is  not  entitled  to  it.     The  right  to  liavo  a  stream  riinniug  in  its 
natural  direction  does  not  depend  upon  ;i  supposed  grant,  but  is    ^ 
jure  naturoB.' 

"In  delivering  the  judgment  of  the  Court  of  Exchequer  iu  the 
subsequent  case  of  Broadbcnt  v.  llam.sbot/ifnn  (fj),  Wnnnx  Alder8<»n 
observes,  that  'all  the  water  falling  from  lieaven,  and  shed  upon 
the  surface  of  a  hill,  at  the  foot  of  which  a  bnjok  runs,  nmst,  by 
the  natural  force  of  gravity,  find  its  wav  to  the  bottom,  and  so 
into  the  brook ;  but  this  does  not  prevent  the  owner  of  the  land 
on  which  it  falls  from  dealing  with  it  as  he  may  please,  and 
appropriating  it.  He  cannot  do  so  if  the  water  has  arrived  at 
and  is  flowing  in  some  definite  channel.  There  is  here  no  water- 
course at  all.' 

"In  the  earlier  case  of  Acfon  v.  Ji/i(ii(/ell (r),  the  (ourt  of 
Exchequer  Chamber  was  of  opinion  that  the  owner  of  the  surface 
might  apply  subterranean  water  as  he  pleased,  and  that  any  incon- 
venience to  his  neighbour  from  so  doing  was  damnum  absque 
injuria,  and  gave  no  ground  of  action. 

"  There  is  no  case  or  authority  of  which  I  am  aware  that  can 
be  cited  in  support  of  the  position  contended  for  by  the  plaintiff, 
or  in  which  the  right  to  subterranean  percolating  water  adverse 
to  that  of  the  owner  of  the  soil  came  in  question,  except  the  nihi 
prius  case  of  Balston  v.  Bended  {s),  and  Diekinxon  v.  Tito  Grftnd 
Junction  Canal  Co.  [f). 

"In  the  fiii'st  of  these  cases,  Lord  Ellenborough  is  rejiorttil  to 
have  expressed  an  opinion  that  twenty  years'  enjoyment  of  the 
use  of  water  in  any  manner  afforded  an  exclusive  presumption  of 
right.  This  opinion  amounted  only  to  the  dictum  of  an  eminent 
judge,  followed  by  no  decision  upon  the  point,  for  the  case  end»'d 
in  the  withdrawal  of  a  juror,  and  is  directly  at  variance  with  thr 
judgment  of  the  Coui't  of  Exchequer  in  the  other  case,  upon  which 
the  plaintiff  relies,  of  Dick'niHon  v.  llic  Grand  Janet  ion  Ca)ail  Co., 
in  which  the  Court  declai-ed  (»)  '  that  the  right  to  have  a  streiim 
running  m  its  natural  course  is  not  by  a  presumed  grant  from 
long  acquiescence  on  the  part  of  the  riparian  proprietors  above  and 
below,  but  is  ex  jure  naturae,  and  an  incident  of  property  as  much 


[q)   (1855),  11  Exch.  Rep.  G02.  615.  (*)  (1808),  1  Camp.  463. 

[r]   (1843),    12  Mee.  &  Wels.  324  ;   G7  (t)  (1852),  7  Exch.  Rop.  2S2. 

R.  It.  361.  («)  7  Exch.  Rep.  2'J'J. 
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[as  the  right  to  have  the  soil  itself  in  its  natural  state,  unaltered 
bj  the  acts  of  a  neighbouring  proprietor,  who  cannot  dig  so  as  to 
deprive  it  of  the  support  of  his  land.' 

"  In  the  case  of  Dickinson  v.  The  Grand  Junction  Canal  Co.,  the 
very  question  now  before  your  Lordships'  house  arose,  and  that 
case  is  relied  upon  by  the  plaintiff  as  a  decisive  authority  in  his 
favour.  The  Court  of  Excliequer  was  of  opinion  that  the 
compau}-,  by  .digging  a  well  and  pumping  out  the  water,  and  so 
intercepting  and  diverting  underground  and  percolating  water 
which  would  otherwise  have  gone  into  a  stream  which  flowed 
to  the  plaiutiif  s  mill,  and  was  applied  to  the  working  of  it,  had 
become  liable  to  an  action  for  the  infringement  of  a  right  at 
common  law.  In  the  same  judgment,  however,  the  Coiu't  refers  (.r) 
to  the  case  of  Acfon  v.  BhmdeJl  apparently  with  approbation,  and 
observes,  '  that  the  existence  and  state  of  underground  water  is 
generally  unknown  before  a  well  is  made  ;  and  after  it  is  made 
there  is  a  difficulty  in  knowing  certainl}^  how  much,  if  any,  of  the 
water  of  the  well,  when  the  ground  was  in  its  natural  state, 
belonged  to  the  owner  in  right  of  his  property  in  the  soil,  and 
how  much  belonged  to  his  neighbour.  These  practical  uncer- 
tainties make  it  very  reasonable  not  to  apply  the  rules  which 
regulate  the  enjoyment  of  streams  and  waters  above  ground  to 
subteiTanean  waters.'  But  the  Court,  without  at  all  adverting  to 
this  distinction  which  it  had  adopted,  treated  the  case  of  under- 
ground percolating  water  as  governed  by  the  same  rules  as  would 
obtain  in  the  case  of  visible  streams  and  watercourses  above 
ground ;  and  no  remark  or  comment  was  made  or  reason  assigned 
by  the  Court  for  arriviog  at  a  conclusion  which  not  only  does  not 
seem  warranted  by  the  premises  previously  adopted,  but  is  in 
effect  hardly  consistent  with  them.  The  plaintiff  in  that  case 
was  held  to  have  a  cause  of  action,  independently  of  any  infringe- 
ment of  a  right  at  common  law,  by  reason  of  the  breach  of  an 
agreement  between  the  parties  and  of  an  Act  of  Parliament ;  and 
a  decision  upon  the  right  at  common  law  seems  not  to  have  been 
necessary  for  determining  tlie  suit  between  the  parties.  The^e 
considerations  greatly  weaken  the  effect  of  the  case  of  Dickinnon 
V.  The  Grand  Junction  Canal  Co.,  as  an  authority  against  the 
defendant  upon  the  point  now  in  question ;  but  it  is  an  authority 
in  his  favour  to  show  that  a  right  to  water  is  not  by  a  presumed 


(a-)  7  Exch.  Rep.  300. 
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[grant  from  long-  acquiescence,  but,  if  it  exists  Jit  all,  in  jur- 
natuni},  and  that  tlie  rules  of  law  tliat  regulafo  tlio  riglita  of 
parties  to  the  use  of  water  are  hardly,  or  rallior  not  at  all,  n]>iA\v- 
able  to  the  case  of  waters  percolating  underground. 

"  In  such  a  case  as  the  present,  is  an}'  right  derived  from  the 
use  of  the  water  of  the  river  Wandle  for  upwards  of  twenty  years 
for  working  the  plaintiff's  mill?  Any  such  riglit  against  another, 
founded  upon  length  of  enjoyment,  is  supposed  to' have  originated 
in  some  grant  wdiich  is  presumed  from  the  owner  of  what  is  mn\(^- 
times  called  the  servient  tenement.  But  what  errant  can  be 
presumed  in  the  case  of  percolating  waters,  depending  upon  the 
quantity  of  rain  falling  or  the  natural  moisture  of  the  soil,  and 
in  the  absence  of  any  visible  means  of  knowing  to  what  extent,  if 
at  all,  the  enjo3nnent  of  the  plaintiff's  mill  would  be  alfected  b}'  any 
water  percolating  in  and  out  of  the  defendant's  or  any  other  land  'f 
The  presumption  of  a  grant  only  arises  where  the  person  against 
whom  it  is  to  be  raised  might  have  prevented  the  exercise  of  the 
subject  of  the  presumed  grant ;  but  how  could  he  prevent  or  stoi* 
the  percolation  of  water  ?  The  Court  of  Exchequer,  indeed,  in  the 
case  of  Dickiiisou  v.  The  Grand  Junction  Canal  Co.,  expressly 
repudiates  the  notion  that  such  a  right  as  that  in  question  can  be 
founded  on  a  presumed  grant,  but  declares  tliat  with  respect  to 
running  water  it  is  jure  natura).  If  so,  a  fortiori,  the  right,  if  it 
exists  at  all,  in  the  case  of  subterranean  percolating  water,  is  jure 
naturte,  and  not  by  presumed  grant,  and  the  circumstance  of  the 
mill  being  ancient  would  in  that  case  make  no  difference. 

"  The  question  then  is,  whether  the  plaintitf  has  such  a  right 
as  he  claims  jure  naturte  to  prevent  the  defendant  sinking  a  well 
in  his  own  ground  at  a  distance  from  the  mill,  and  so  absorbing 
the  water  percolating  in  and  into  his  own  ground  beneath  the 
surface,  if  such  absorption  has  the  effect  of  diminishing  the 
quantity  of  water  which  would  otlierwise  find  its  way  into  the 
river  Wandle,  and  by  such  diminution  affects  the  working  of  the 
plaintiff's  mill.  It  is  impossible  to  reconcile  such  a  right  with 
the  natural  and  ordinary  rights  of  landowners,  or  to  fix  any 
reasonable  limits  to  the  exercise  of  such  a  right.  Such  a  right 
as  that  contended  for  by  the  plaintiff  would  interfere  with,  if  not 
prevent  the  draining  of  land  by  the  own.-r.  Suppose,  as  it  wa5 
put  at  the  bar  in  argument,  a  man  sank  a  well  upon  his  own  lanJ, 
and  the  amount  of  percolating  water  which  foun.l  a  way  into  it 
had  no  sensible  effect  upon  the  quantity  of   water  in  the  river 
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[which  ran  to  tlie  plaintiff's  mill,  no  action  would  be  maintainable  ; 
but  if  many  landowners  sank  wells  upon  their  own  lands,  and 
thereby  absorbed  so  much  of  the  percolating:  water,  by  the  united 
effect  of  all  the  wells,  as  would  sensibly  and  injuriously  diminish 
the  quantity  of  water  in  the  river,  though  no  one  well  alone  would 
have  that  effect,  could  an  action  be  maintained  against  any  one 
of  them,  and,  if  any,  which— for  it  is  clear  that  no  action  could 
be  maintained  against  them  jointly  ? 

"  In  the  course  of  the  argument  one  of  your  lordships  (Lord 
Brougham)  adverted  to  the  French  Artesian  well  at  the  Abattoir 
de  Grenelle,  which  was  said  to  draw  part  of  its  supplies  from  a 
distance  of  forty  miles,  but  underground,  and,  as  far  as  is  known, 
from   percolating  water.     In    the   present    case    the  water  which 
finds  its  way  into  the  defendant's  well  is  drained  from,  and  perco- 
lates through,  an  extensive  district,  but  it  is  impossible  to  say 
how  much  from  any  part.     If  the  rain  which  has  fallen  may  not 
be  intercepted  whilst  it  is  merely  percolating  through  the  soil,  no 
man  could  safely  collect  the  rain  water  as  it  fell  into  a  pond  ;  nor 
would  he  have  a  right  to  intercept  its  fall,  before  it  reached  the 
ground,  by  extensive  roofing,  from  which  it  might  be  conveyed  to 
tanks,  to  the  sensible  diminution  of  water  which  had,  before  the 
erection  of  such  impediments,  reached  the  ground  and  flowed  to 
the  plaintiff's  mill.     In  the  present  case  the  defendant's  well  is 
only  a  quarter  of  a  mile  from  the  river  Wandle  ;  but  the  question 
would  have  been  the  same  if  the  distance  had  been  ten  or  twenty 
or  more  miles  distant,  provided  the  effect  had  been  to  prevent 
underground  percolating  water  from  finding  its  way  into  the  river, 
and  increasing  its  quantity,  to  the  detriment  of  the  plaintiff's  mill. 
Snch  a  right  r/.s  that  claimed  hj  the  plaintiff  is  so  indefinite  and  un- 
limited that,  unsupported  as  it  is  by  any  weight  of  authority,  we 
do  not  think  that  it  can  be  well  founded,  or  that  the  present  action 
is  maintainable ;  and  we  therefore  answer  your  lordships'  question 
in  the  negative." 

The  judgment  of  the  House  of  Lords  was  in  favour  of  the 
defendant,  and  afiirms  the  principles  laid  down  in  the  above 
opinion  (//) . 


(y)  And  pee  English,  v.  Metropolitan 
Water  iSoitrd,  [1907]  1  K.  B.  588.  The 
question  f-ometiines  arisfH,  whether  a 
man  iH  liable,  not  for  interceptin<r,  but 
iovcauKwg  thejloir  r^/"  subterranean  water 


into  his  neighbour's  land.  As  to  this, 
see  Smith  v.  K'^yuick  (1819),  7  C.  B.  515  ; 
78  R.  R.  745,  and  other  cases  on  the 
law  of  negligence. 


KIGHTS    To  \VATi:i{.  of)i 

[The  riglit  to  intercept  underj^round  water  has,  perliai.s,  Ix-.-ii  r 
carried  furthest  in  liradford  Corpoyatlon  v.  Fcrntud  (z),  wIutc  il 
was  held  that  underground  water,  even  though  ilowing  in  a 
defined  channel,  niay  he  intercepted  and  abstracted  if  the  course 
of  that  underground  channel  is  not  known  and  cannot  be  asc«T- 
tained  except  by  excavation. 

Tlu^  principle  of  Acton  v.  Bhiiidcll  a]iplies  to  tho  case  of  DminiDjr 
draining  off  the  water  alread}'  collected  in  a  well,  and  not  nierelv  "**'"**  *■■*""• 
to  that  of  intercepting  the  water  which  would  otherwise  have 
flowed  into  it.  See  the  case  of  Ncn-  Iticn'  Co.  v.  Jo/nisoti  (r/i, 
in  which  it  was  attempted  without  success  to  distinguish  the  two 
case.«,  and  so  to  narrow  the  effect  of  the  authorities  already 
cited. 

And  in    T//c   Stt/f   Uin'oii,  Ltd.  v.  Jinnmrr,  ^loiid  i!^*  Co.  (It),  tlio  >''  '■-■  ■ 
principle   of  Acfou  v.  Blundrll  was  applied,  although  the  under-  y, 
ground   liquid    drawn    off    by  the    defendants   in   the  course    of  •'^^'^  4  *  •• 
pumping  operations  carried  on  by  them  on   their  own  land  was 
brine    mainly    formed   by   the   dissolution    of    rock-salt    in    the 
plaintiffs'  salt  mines,  and  although  it  was  found  as  a  fact  that  tlie 
defendants  had,  by  such  operations,  abstracted  a  large  quantity  of 
salt  from  the  beds    of   rock-salt   belonging  to  the  plaint ilfs,  and 
that  if  the  defendants'  brine-pumping  was  continued  more  of  the 
plaintiffs'  rock  would  be  dissolved,  and  the  salt  aljstracted  there- 
from.    Notwithstanding  these  facts,  it  was  held  that  the  defendants 
were  guilty  of  no  actionable  wrong. 

It  results  from  the  series  of  authorities  already  referred  to,  that  Condimon. 
no  action  will  lie  against  a  man  who,  by  digging  wells  or  cutting 
drains  in  his  own  land,  thereby  drains  his  neighbour's  lan«l  also, 
whether  by  intercepting  the  flow  of  the  water  percolating  through 


(z)  [1902]  2  Ch    65,5.  it  would  be  f.mnd  that  the  opinion  cx- 

(«)  (1860),  2  E.  &  E.  435.     In  Ennnr  pressed  by  his  Honour  on  that  part  of  tho 

V.  yyrt/-i«//(1860),  2  Gift.  410:  onappeal,  case   amounted   really    to   a   tin.iin-.'  ot 

1  De  G.,  F.  &  J.  529,  according  to  the  fact,   that    the   interruption  .nn.i.l  .n.ed 

report,  it  luitrht  be   supposed  that  the  -t  was  like  tliat  ot  the  intrrrnption  or 

Vice-Chancelior    was    of    opinion,    that  a  natural  btreani  at  its  very  kmid-  -.wo 

the    question,    whether    the    prineipks  ante,  p.   249):    but  wbetht-r   the   fact* 

established    bv    Chmcmore    v.    RicharJx  would  justify  such   a  hn.JiM|.'  is  a  -im*- 

are  applicable   to    a   particular  case,   is  tion  wlii-h  c:inT>ot  b*  h.ro  disru>-..-i 

affected  bv  the  distance  throujrh  which  (i)  [1906]  2  K.  H.  N-- 

the  water  would  have  to  percolate  before  sideiice  cause<l  l.v  Ihi'  pu;: 

reachin-  the  plaintiff's  land;  but  it  is  Bee  the  Brme   run.pm;^    ' 

impossible   to   reconcile   this  vieAV   with  for  Subf-ideiiee)  Act,  I&Jl. 
the  existing    authorities,    and   probably 

19  (2) 
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[the  pores  of  the  soil,  and  which,  but  for  such  digging  or  draining 
would  have  reat-lied  his  neiglibour's  land,  or  by  causing  the  water 
abeady  collected  in  fact  on  his  neiglibour's  soil  to  percolate  away 
from  and  out  of  it ;  and  from  the  case  last  cited  above  it  aj)pears 
that  the  same  statement  of  the  law  holds  good,  even  though  the 
liquid  intercepted  or  caused  to  percolate  away  abstracts  along  with 
it  some  ingredient  of  the  neighbour's  soil  of  commercial  value  (r). 

"  The  percolating  water  below  the  surface  of  the  earth  is  a 
common  reservoir  or  source  in  which  nobody  has  any  property,  but 
of  which  everybody  has,  as  far  as  he  can,  the  right  of  appropriating 
the  whole"  (f/). 

In  Grand  Junction  Canal  Co.  v.  Shutjar  (e),  it  appears,  in  the 
report  contained  in  the  Law  Reports,  that  Lord  Ilatherley,  L.  C, 
held  that,  although  a  landowner  will  not  in  general  be  restrained 
from  drawing  off  the  subterranean  water  in  the  adjoining  land, 
yet  he  will  be  restrained  if  in  so  doing  he  draAvs  off  the  water 
flowing  in  a  defined  surface  channel  through  the  adjoining  land. 
It  is  difficult  to  reconcile  this  decision  with  those  referred  to  above 
if  the  facts  showed  only  a  withdraA\'al  of  underground  water,  but 
it  appears  that  the  case  was  decided  on  the  footing  that  there  was 
a  direct  tapping  of  the  defined  surface  channel  (,/). 

The  same  law  applies  where  the  surface  and  the  mines  beneath 
it  belong  to  different  owners,  and  where  the  surface  has  been 
granted  and  the  mines  retained.  The  owner  of  the  mine  is  not 
responsible  if,  in  working  the  mines,  he  drains  the  water  from  the 
surface.  "  The  grant  of  the  surface  cannot  carry  with  it  more  than 
the  absolute  ownership  of  the  entire  soil  would  include.  The 
absolute  ownership  is  held  not  to  include  a  right  to  be  protected 
from  loss  of  water  by  percolation  into  openings  made  in  the  soil  of 
the  neighbouring  owner.  How  then  can  the  grant  of  the  surface 
only  be  held  to  include  such  a  protection  ?  To  hold  otherwise 
might  not  improbably  result  in  rendering  the  reservation  of  mines 
and  minerals  wholly  useless.     Percolation  of  water  into  mines  is  an 


(r)  The  liquid  must,  however,  be  of 
the  nature  oi  water  ;  the  same  rule  does 
not  hnld  good  for  example  in  the  case  of 
natural  pitch,  see  The  Ti'uiid'id  Asphalt 
Co.  V.  Amimrd,  [IS'J!^]  A.  C.  ^'M. 

id)  Per  Br.  tt,  JI.  R.,  in  liallnrd  v. 
Toudini-oii  (l.SSr)),  L.  R.  29  Ch.  I)iv.  at 
p.  121.  Cf.  It.  V.  Mctiopolitan  Jloard 
(1863),  3  B.  &  S.  710  ;  Mai/or  of  Ilrad- 


ford  V.  rickles,  [1895]  A.  C.  587. 

(r)   (1871),  L.  R.  6  Ch.  483. 

(/)  See  the  same  case  reported  24  L.T. 
402  ;  and  sfc  Jordcson  v.  Sutton,  South- 
foaliK  and  hnipuol  Gan  Co..  [189'.)]  2  Ch. 
217,  per  Vauy^han  Williaiii-i,  L.  J.,  at 
p.  251  ;  KiK/Hxh  V.  Mrtiopo/itiiii  Water 
Hoard,  [1907]  1  K.  B.  588,  at  p. 
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[almost  necessary  incident  of  mining.  Ami  if  the  {>rant  of  the  sur-  P-^^^l^'wir 
face  carries  with  it  a  right  to  he  protected  from  any  loss  of  surface 
water  by  percolation,  the  owner  of  the  surface  woidd  hold  tljo 
owner  of  the  mines  at  his  mercy  ;  for  he  wouUl  ho  oiititled  hy 
injunction  to  inliibit  the  working  of  mines  at  all.  It  is  not  at 
variance  with  this  view  that  the  case  of  Whitehead  \.  Parks  (ij)  was 
decided,  because  in  that  case  there  was  a  lease  and  a  distinct  grant 
of  the  injured  springs  eo  nomine  "  (//). 

If  the  grant  of  the  surface  was  made  for  some  express  purpo.so  <Jr»Dt  of 
necessarily  and  obviously  requiring  the  continuance  of  a  supply  of  cprt-M 
surface  water,  the  principle  laid  down  in  the  above  passage  might  P«"'l»^*<-'' 
come  into  conflict  with  the  princijile  involved  in  the  decisions  cited 
above  (/)  upon  the  maxim  that  a  man  may  not  derogate  from  his 
own  grant.     It  is  conceived,  however,  that  even  in  such  a  case  the 
surface  owner  could  not  claim  a  continuance  of  the  surface  water 
so  as  to   prevent  the  working  of  the  minerals.     The  reservation 
of  the  minerals  would,  it  is  thought,  include  all  the  natural  and 
legal  incidents   consequent  upon    the  working  necessary  to   win 
them. 

Where  land  was  granted  for  building  subject  to  a  chief  rent,  and  Wat.  r 
cottages  were  built  upon  it,  and  the  owner  afterwards  granted  the  buildintf". 
adjacent  land  to  the  builders  of  a  church,  whose  excavations  so  far 
drained  the  land  on  which  the  cottages  stood  that  the  soil  subsided 
and  they  became  cracked  and  damaged,  the  church  builders  were 
held  not  responsible.  The  Court  said,  "  although  there  is  no  doubt 
that  a  man  has  no  right  to  withdraw  from  his  neiglibour  the  sup- 
port of  adjacent  soil,  there  is  nothing  at  common  law  to  prevent 
his  draining  that  soil  if  for  any  reason  it  becomes  necessary  or 
convenient  for  him  to  do  so.  It  may  indeed  be,  that  when  one 
grants  land  to  another  for  some  special  purposes,— for  building 
pm-poses,  for  example, — then  since,  according  to  the  old  maxnn,  a 
man  cannot  derogate  from  his  own  grant,  the  grantor  cannot  do 
anything  whatever  with  his  own  land  which  might  have  the  effect 
of  rendering  the  land  granted  less  fit  for  the  special  purpo.M'  in 
question  tlian  it  otherwise  might  have  been."  They  held  tlint 
there  was  nothing  in  the  grant  to  the  plaintiff  to  warrant  the  infer- 
ence of  an  implied  condition  to  prevent  the  defendant  from  doing 


iff)  (1858),  2  H.  &  N.  S70.  v.  Juirl  of  Lomdal,;  [1899]  2  Ch.  233, 

(h)  Ballacorkish,    .\'-c.    Co.    v.   Hanison       uotc. 
(1873),  L.  R.  5  P.  C.  49  ;  see  Littkdale  (')  p-  H^,  ""*«  (.'/,. 
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Percolating 
water. 


Joydeson  v. 
Sutton,  Souih- 
coates  and 
Dry  pool  Gas 
Co. 


Trinidad 
Asphalt  Co. 
V.  Ambard. 


[with  the  adjacent  hand  what  was  incidental  to  its  ordinary  use, 
viz.,  draining  it  in  order  to  render  it  more  capable  of  being  adapted 
to  building  purposes  (/.•). 

lu  two  recent  cases  the  plaintiff  has  succeeded  in  actions  claim- 
ing relief  in  respect  of  subsidence,  but  these  cases  do  not,  when 
examined,  conflict  with  the  last  mentioned  decision. 

In  Jonhaoii  v.  Siiffoii,  Sont/zcoalcs  and  Dnjpool  Gas  Co.  (/),  the 
defendants  caiTied  out  excavation  works  upon  their  property, 
which  adjoined  the  plaintiff's  property,  and  in  the  course  of  such 
excavation  cut  through  a  stratum  of  running  siit,  with  the  result 
that  the  plaintiff's  houses  erected  upon  his  adjoining  property 
subsided.  The  evidence  was  conflicting  as  to  whether  the  stratum 
of  silt  could  truly  be  considered  to  be  muddy  water  or  wet  sand, 
and  in  effect  the  decision  turned  upon  the  view  taken  by  a  majority 
of  the  Court  of  Appeal  as  to  the  conclusion  to  be  drawn  from  this 
evidence,  two  of  the  learned  Lords  Jiistices  ijn)  holding  that  the 
plaintiff's  land  was  supported,  not  by  a  stratum  of  water,  but  by 
a  bed  of  wet  sand,  whilst  the  third  {n)  came  to  the  conclusion  that 
the  withdrawal  of  subterranean  water  support  had  caused  the 
subsidence.  The  decision  of  a  majority  of  the  Court  was  there- 
fore based  upon  the  ordinary  law  with  regard  to  the  right  to 
support  (o),  and  not  upon  the  Cjuestion  now  imder  consideration. 

The  Trinidad  jUplialt  Co.  v.  Ainhard  {p),  was  an  appeal  from  a 
decree  of  the  Court  of  Appeal  of  the  Supreme  Court  of  Trinidad 
and  Tobago.  In  that  case  the  subsidence  of  the  plaintiffs'  laud 
was  caused  by  the  oozing  and  escape  of  pitch,  whicli  formed  the 
main  ingredient  of  the  plaintiffs'  land,  consequent  upon  excavations 
on  the  defendant's  adjacent  lands.  The  judgment  of  the  Judicial 
Committee  of  the  Privy  Council  was  in  favour  of  the  plaintiffs, 
but  the  grounds  of  the  decision  were  based  upon  the  conclusion 
that  the  pitch  or  asphalt  whicli  escaped  from  beneath  the  plaintiffs' 
land  was  not  in  the  nature  of  water.  "  Asphaltum,"  said  Lord 
Maenaghten  in  delivering  the  judgment,  quoting  an  observation 
from  the  judgment  of  the  learned  Chief  Justice  before  whom  the 
action  was  originally  tried,  "is  a  mineral,  not  water." 


(/.■)  Popplewell  V.  llodkinson  (l'^6'.>), 
L.  R.  4  Exch.  'J-l.S;  cf.  FJI.,,1  v.  Xorth- 
EaUern  Uuiluaif  (186:J),  10  H.  L.  333. 

(/)  [1899]  2  Ch.  217  ;  affirming  the 
decision    ot  North,    .J.,    [1898]    2    Ch. 


G14. 


Uii)  Liiifllcy.M.  TJ.,  and  Jvi,i,4)y,  L.J. 
(w)  Viiujrhan  \\  illiams,  L.  J. 
(o)  Po.vt,  Chap.  IV. 
(/>)   [1899]  A.  C.  091. 
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[But,  altlioiigli  :i  man  is  not  bound  to   ])r('V(Mit   tin-  wat<T  poroo-     PfT-'at^rj.' 
latiiif;-  tlirour^'h  his  land  from   comiiif^  Id  liis  noighbonr,  or  nmy 
drain  the  water  from  liis  noifrhbour's  himl,  lie  cannot  foul  the  water 
percolating  from  his  land  to  his  neiglibour's  injury  (y). 

A  grant  of  all  streams  of  water  that   might  bo   found  in  land.  Omiituf 
when  at  the  time  of  the  grant  there  was  hut  one  stream  and  hevcml  *■*'■'■• 
wells,  was  held  to  include  the  underground  water  in  tho  land  ;  tho 
grantor  could  not,  nor  co\ild  any  one  claiming  under  liira,  do  any- 
thing the  effect  of  which  could  be  to  drain  such  underground  water 
from  the  land  (r) . 

But  a  grant  of  an  artificial  watercourse  as  shown  in  a  jilan,  witli 
the  stream  and  springs  flowing  into  or  feeding  tlie  same,  lias  lioen 
held  to  be  a  grant  of  the  artificial  channel  and  of  the  definite 
springs  and  streams  feeding  it,  and  of  such  other  water  as  should 
run  into  and  down  the  channel  as  it  stood,  and  not  to  justify 
the  grantees  in  enlarging  the  channel  so  as  to  carry  off  more 
water  (x).] 

By  the  civil  law  every  man  had  a  right  to  dig  in  his  own  land  Oil  Uw. 
for  the  purpose  of  improving  it,  although  he  should  thereby  inter- 
cept the  water,  which  supplied  his  neighbour's  fountahi  (/). 

With  regard  to  watercourses  altogether  artificial,  there  seems  ArtificUl 
no  reason  to  doubt  that  the  long-continued  submission  ot  the 
servient  owner  to  the  discharge  of  water  upon  his  tenement,  or 
to  the  conducting  of  it  through  liis  land  by  the  owner  of  tho 
dominant  tenement,  will  confer  the  right  to  continue  the  dis- 
charge of  the  water,  or  to  continue  to  receive  the  supi.ly  of  it, 
that  is,  to  continue  to  receive  the  supply  of  it  through  the  land  of 
the  servient  ow:ner  (ii). 


(o)   Wood  V.    Waud,   below,    p.    304  ;  fmido  venan  habeat    si  eas  vena*  nic.dc 

Illdykimon  v.  Ennor  (1863),  4   B.   &   S.  ris,  et  ob  id  desierc^t  ad  "i^'^l"*  l'^';'!:;'- 

229:     Womcr.Ini   v.    Cliuroh    (1867),    17  uire.  tu  nou  v.dens  v.  fc*.>vs«.    m     u^^^ 

L   T  ,  N    S.   I'JO  :   Ballard  v.   Tomlinson  servitus  m.l.i  eo  nomine  debita  I. ioni_. 

(1885),  29  Ch.  Div.  115.  "ec    interdifto    -(Mod    vi   aut  clan. 

(,•)    /r//t;^7ifWv.  i'r«A-.v(18.58),  2H.  &  tenpris.-Ditr.  39.  3, --l. 
■^'^■Q_  Vide  etiam  Dig.  3'J.  2,  24,  }  12,  de 

'(s)   Taiilorv.  Corpovdlou   of  St.  II>1,h-<  darauo  infecto.  ,..•..    f  .hi.  U-.lt 

(1877),  L.  R.  6  Ch.  Div.  264.  Cf.  JfcXaO  («)  Since  the  hrs   ed.t.on  o    th  -  book 

V.  RolUon,  ri897]  A.  C.  129.  it  has  been  so   laid   do«n   '»  ••/';"  J^. 

[t)  Marcellus  ^cribit.  Cum  eo.  qui  in  Chud,nck  (1840-,  1.  •^- \;r  '  l',  -^^ 

8U0  fodieus  vicini  fontem  avertit,  nihil  on  this  point  is  not  touch<.l  /'-l  '' ^^■ 

posse  ajri,  nee  de  dolo  actionem  ;  et  sane  ';;;;"'^  '•  8^  •  •  _  ^:;^;^^„\;.  j,,'^,, 

uon  debet  Labere,   SI  non  ammo  viciiio  f'^''-    And  to  lii(  xainr  .  •  ^  _ 

nocendi.    sed    suum     aj>rr:im     ineli-.i-em  v.   M,y/,v/  i,  l.v>''?.    '    \-  ]      , 

faciendi    id  feeit.-Di,.  39,  3,  1.  ,^  12,  K  R^-O- :  ,^-jf  ^.; -^7',,    , 

de  aq.  et  aq.  pi.  arc.  •'"'^-  •^^-  '^"    '    ,    '  ,,«fir>i     T      K     1   <  h 

Si  in  meo  aqua  irrumpat,  qua>  ex  tuo  Ivmcj  v.  f^tode,    (I8bb,,  i..   u-        - 
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Eight  to  X  qnostiou  of  miu-li  greater  difHciilty  arises  in  the  case  of  a 

discharge  of  water,  wlien  the  servient  owner  seeks  to  compel  the 
dominant  to  continue  it,  and  to  prevent  him  from  altering  its 
course,  and  thus  attempts  to  invert  their  relative  positions,  and 
himself  to  become  dominant. 

The  chief  ohjection  to  such  a  claim  is,  that  there  is  no  sub- 
mission (patientia)  hy  the  dominant  owner  to  the  enjoyment  of 
the  water  had  by  the  servient — he  discharges  the  water  for  his 
own  convenience,  and  to  what  use  the  other  may  apply  it  when  so 
discharged  is  immaterial  to  him — lie  has  no  means  of  preventing 
such  an  application  but  by  discontinuing-  the  discharge,  and  thus 
depriving  Inmselt'  of  the  benefit  of  his  own  easement. 

It  may  be  said  that,  according  to  this  argument,  tlie  party  dis- 
charging the  water  could  acquire  no  right  where  the  other  party 
immediatel}^  on  receiving  it  applied  it  to  some  useful  purpose — 
as  the  latter  had  submitted  to  it  oidy  because  it  was  advantageous 
to  himself.  The  answer  to  this  objection  is,  that  there  is  a  sub- 
mission by  the  receiving  party,  which  does  not  exist  in  the  case 
of  the  discharging  party.  The  active  step,  the  immission  of 
water,  is  the  act  of  the  latter.  It  is  optional  with  the  servient 
owner  to  submit  to  the  immission  or  to  oppose  it.  The  motives 
which  influence  him  to  do  one  or  the  other  are  immaterial.  The 
real  inquiry  in  such  cases  nmst  be  by  whose  act  the  water  was  first 
caused  to  flow. 

Supposing  it  to  be  unknown  by  which  party  the  flow  of  water 
was  caused,  and  that  the  flow  is  beneficial  to  the  owners  of  both 
tenements,— to  the  one  by  the  discharge,  to  the  other  by  tlie  use 
to  which  he  puts  tlie  water  on  receiving  it, — it  would  probably  be 
presumed  that  a  reciprocal  easement  did  exist. 

[The  proper  inference  from  the  user  of  the  water  and  all  the 
surrounding  circumstances  may  be  that  the  artificial  watercourse 
was  originally  constructed  upon  the  terms  that  it  was  to  be  treated 
as  a  natural  stream,  and  that  the  rights  of  the  riparian  owners  are 
to  be  regulated  accordingly  (./) . 

In  ascertaining  the  rights  with  regard  to  artificial  watercourses, 
regard  must  be  had  to  "  first,  the  character  of  the  watercourse, 

396 ;  7/o//.(r  V.  Forrilt  (187.5),  L.  R.  10  CVac/-,  Son  and  Morland,  [1902]  1  Ch. 
Exch.    59;    Itamcuhur    rcrshad    Kaiain       (^\<d.  Ci.  Knisit  \.  O rail  Eastern  Eailiray 


Hingh   V     Koavj    mhari    ratl„k    (1878),  g^>    l.  R.  27  Ch.  Div.  122.]. 

L.    R.    4   A  pp.    Cas.     121  ;    liohcrts    v.  ^         "  -' 

RichardH  (1881),  50  L.  J.  Ch.  297  ;  see  W  J^"''^!l  'V  Co.  v.  Cla 

51  L.  J.   Ch.  1-44;  and  Daily  %  Co.   v.  land,  [1902]  1  Ch.  G49. 
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[wlietlicr  it  is  temporary  (//)  or  permnncni  ;  secondly,  the  eircum-       Hi^-Vt  '■-. 
stances  under  Avhicli  it  was  presumably  created ;  and  thirdly,  the  ^' 
mode  in  which  it  has  Leen  in  fact  used  and  enjoyed ''  (c).l 

The  impoitant  ease  of  Ar/.-irrig/d   v.   (,'r//(r,)  turned  upon  tho  MUri,ht  w. 
right  of  the  party  receiving  water  drained  from  a  mine,  to  compi'l  ^'"' 
the  owners  of  the  mine  to  continue  sucli  discharge.     Tli.'  Court 
decided  tliat  no  such  riglit  existed  in  that  case. 

"The  plaintiffs  in  this  case,"  said  Lord  Abinger,  on  delivering 
the  judgment  of  the  Court  of  Exchequer,  in  the  case  of  Aihirn>jl,t 
V.  Gell,  "are  the  occupiers  of  certain  cotton  mills,  at  Cromford,  in 
the  county  of  Derby,  and  complain  of  an  illegal  diversion,  by  the 
defenthmts,  of  the  Avater  to  which  they  were  of  right  entitled  for 
the  supply  of  their  mills.  Tho  defendants  by  their  jdcas  deny 
that  right,  and  also  insist  that  they  have  not  been  guilty  of  any 
illegal  diversion.  A  special  case  was  reserved  on  the  trial,  for  the 
opinion  of  the  Court,  stating  a  great  number  of  documents  and 
facts,  upon  which  the  (burt  are  not  merely  to  give  their  judgment 
on  matters  of  law,  but  to  take  the  office  of  the  jury,  by  deter- 
mining whether  any  and  what  inferences  of  fact  ought  to  be 
drawn  from  the  facts  stated.  This  course  leads  to  one  great 
inconvenience,  as  it  tends  to  confound  the  rule  of  law  with  an 
inference  of  fact  onl}',  which  inference  might  have  been  varied  by 
a  very  slight  circumstance. 

"  From  the  facts  and  documents,  however,  the  case  appears  to 
be  this : — In  the  beginning  of  the  last  century,  certain  adveu- 
turt-rs  had  in  part  constructed,  and  were  proceeding  to  continue 
a  sough,  now  called  the  Cromford  8ough,  for  the  purpose  of 
draining  a  portion  of  the  mineral  field  in  the  wajientake  of 
Wirksworth.  How  they  acquired  the  right  to  make  that  sough 
is  not  stated;  it  was,  however,  without  doubt,  either  by  virtue  of 
the  custom  of  mining  there  prevalent,  or  b)'  the  express  licence 
of  the  owner  of  the  soil  through  which  it  Avas  made.  The  ad- 
venturers received  their  remuneration  in  the  shape  of  a  e.-rtain 
portion  of  the  ore  raised  from  the  mines  within  the  level  lying 
near  and  benefited  by  the  sough  (technically  called,  within  tho 
title  of  the  sough)  in  consequence  of  an  agreement  with  the 
proprietors  of  the  mines.     The  riglit  to  this  easement,  with  it« 


((/)  Cf.  Burrows  v.  Lang,  [1901]  2  Ch.  (;)  Baily  ^  Co.  v.  Clark,  Son  •»«/  iior- 

nO-i  ;  McEroij  v.  Great  Northern  Itad.  Co.,  land  {iibi  mip.),  per  Stirling,  L.  J.,  at  p. 

[19001   2  Ir.  R.  32,5  ;  Hanna  v.  Folluck,  6C8. 

[1900]  2  Ir.  R.  G64.  {«)  (1839).  0  M.  &  W.  20.J. 
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Right  to      accompanying  advantages,  appears   to   have   been  the  subject  of 

'-  sale  and  conveyance  in  that  district;  for  in  1738  the  proprietors 

'^'^C^t'/f''^*  leased  it  for  999  years  for  a  pecuniary  consideration,  with  a 
reservation  by  way  of  rent  of  a  part  of  the  profits.  Mr.  Ark- 
wright,  under  whom  tlie  plaintiffs  claim,  and  all  whose  rights 
they  may  be  assumed  to  have  had,  by  demise  fi'om  him,  when 
the  cause  of  action  accrued,  became,  in  18;W,  the  purchaser  of 
the  reversion  expectant  on  the  determination  of  that  lease,  and 
he  also  acquired  a  portion  of  the  interest  of  the  lessees,  by  a 
conveyance  from  some  of  them.  It  does  not  appear  to  us  that 
this  circumstance  affects  the  question  between  the  parties  to  this 
suit. 

"  After  the  sough  had  been  constructed,  and  a  constant  flow 
of  water  thereby  conducted  from  the  mines,  the  late  Sir  llichard 
Arkwright,  the  father  of  Mr.  Arkwright,  obtained,  in  tlie  year 
1771,  a  lease  for  eighty-four  years,  from  the  lord  of  the  manor  of 
Cromford  (who,  upon  the  special  case,  is  alleged  to  have  been 
the  owner  of  the  land  through  which  the  Cromford  Sough  was 
made,  and  also  the  owner  of  a  piece  of  land  between  the  mouth 
of  the  sough  and  the  brook  into  which  the  water  was  conveyed), 
of  that  piece  of  land,  the  brook,  and  the  '  stream  of  water  issuing 
and  coming  from  Cromford  Sough,'  with  the  right  of  erecting 
mills  on  the  piece  of  land.  In  1772,  Sir  Richard  Arkwright 
erected  extensive  cotton  mills  thereon,  and  in  April,  1789,  he 
purchased  that  land  and  the  fee-simple  in  the  mills  and  the  manor 
of  Cromford,  including  the  lands  through  which  the  Cromford 
Sough  was  made. 

"  In  the  meantime,  another  company  of  adventurers  had  begun 
to  construct  anotlier  mining  sough,  called  the  ^leerbrook  Sough, 
on  a  much  lower  level  in  the  adjoining  township  of  "Wirksworth. 
The  defendants  represent  and  have  all  the  rights  of  that  com- 
pany of  adventurers,  and  must,  like  the  proprietors  of  tlie  Crom- 
ford Sough,  be  assumed  to  have  acted,  either  by  virtue  of  a 
mining  custom  or  by  express  licence  of  the  owner  of  the  s(nl, 
confirmed  by  the  Cromford  Inclosure  Act  in  18U2,  and  also  to 
have  had  the  authority,  prior  or  subsequent,  of  the  ow^ners  of 
the  mines  drained  by  that  sough,  and  contributing  a  certain 
portion  of  the  ore  by  way  of  recompense.  These  facts  are  not 
distinctly  found,  but  we  think  we  must  infer  that  sucli  was  the 
case,  and  consetiuenth'  that  the  defendants  stand  in  the  same 
relation    to    the    plaintiffs  as  if   the   owners  of   those  mines  had 


OtU. 


themselves,  with  the  conseat  of  tlie  owner  of  the  soil,  constmetiHl      lUKhiin 

th(>  sough  for  the  purpose  of  freeing  tlieir  mines  from  water;  for  ^^  *■***• 

whether  they  made  the  sough  themselves,  or  through  the  ngpiK-y    ^''"^f^"'- 

of  the  adventurers,  is  immaterial.     In  181."5  the  defrndunts,  Ihmu'l' 

themselves    proprietors   of    mines    drained   by    i(,    extended    tho 

Meerbrook  Sough,  having  made  an  agreement  with  (lie  ilien  j.n.- 

l>rietors  of  the  Cromford  Sougli,  and  of  other  mines   unwiit<'red 

by  it,  and  whieh  appeared  to  have  b(!en  thm  worked  down  to  tho 

level  of  that  sough,  for  the  purpose  of  regulating  tlw-ir  resiiectivf 

rights,  and  the  recompense  to  be  paid  by  the  latter  to  the  former 

set  of  adventurers  for  the  benefit  to  be  derived  by  them  by  tho 

extension  of  tliis  sough,  and  tli(>  uuwatering  by  means  of  it  of  u 

further  portion  of  their  mineral  field  below  the  level  of  the  former 

sough. 

"  The  ne^v  sough  was,  therefore,  eoustrueted  by  the  consent  of 
some,  if  not  all,  of  those  mine  owners  who  had  formerly  used  the 
Cromford  Sough,  and  in  part  for  their  benefit ;  and  tliis  circum- 
stance places  the  defendants  in  the  same  position  in  respect  to 
the  diversion  of  the  surplus  water  as  if  they  themselves  had  been 
owners  of  part  of  the  mineral  field  formerly  drained  by  the 
Cromford  Sough,  and  were  now  proceeding  to  unwater  a  further 
portion  of  the  same  field  by  means  of  the  new  sough.  AVhen  the 
Meerbrook  Sough  was  thus  extended,  the  water  was  found  to  ilow 
into  it,  and  fiood-gates  were  constructed  at  the  end,  the  closing  of 
which  prevented  the  water  from  finding  its  way  in  that  diret-tion, 
but  which,  when  opened,  let  off  tlie  water  which  would  otherwi.se 
have  been  discharged  by  the  Cromford  Sough,  and  tliereby  pn-- 
vented  it  from  flowing  to  the  plaintiff's  mill. 

"In  1825  an  arrangement  was  made  for  the  mutual  accommo- 
dation of  Mr.  Arkwright  and  the  Meerbrook  Sougli  projirietors, 
which  was  not  to  affect  their  rights,  and  wliieh,  luiving  been 
determined  in  183t),  left  them  in  the  same  situation  as  if  it  had 
never  been  made  ;  and  the  gates  being  removed,  in  order  to  carry 
the  sough  further  in  that  direction,  and  the  water  thereby  diverted 
from  the  plaintiff's  mills,  the  defendants  are  in  the  .same  situation 
as  if  no  fiood-gates  had  been  made,  and  as  if  in  the  construction 
of  their  sough  for  the  purpose  of  draining  another  portion  of  tlie 
mineral  field  they  had  broken  the  natural  barrier  which  pent  the 
water  up  and  made  it  flow  tlirough  the  Cromford  Sough,  and  so 
caused  the  water  to  pass  out  at  a  lower  level  through  the  Meer- 
brook Sough  ;   and  the  (piestion  is -Avlietlier  the  defendants  by  so 
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receive  water.  ^^^.^  question,  which  was  most  elaborately  and  ably  argued  during 

'^'^%'Jif'  '■•   the  last  term,  appears  to  us,  strictly  speaking,  to  be  one  as  much 

of  fact  as  of  law ;  and,  when  the  situation  of  both  parties  is  fully 

understood,  does  not  appear  to  us  to  be  one  of  much  doubt  or 

difficulty. 

"  The  stream  upon  which  the  mills  were  constructed  was  not 
a  natural  watercourse,  to  the  advantage  of  which  flowing  in  its 
natural  course  the  possessor  of  the  land  adjoining  would  be 
entitled,  according  to  the  doctrine  laid  down  in  JIa.son  v.  7////  {h) 
and  in  other  cases ;  this  was  an  artificial  watercourse,  and  the 
sole  object  for  which  it  was  made  was  to  get  rid  of  a  nuisance  to 
the  mines,  and  to  enable  their  proprietors  to  get  the  ores  which 
lay  within  the  mineral  field  drained  by  it ;  and  the  flow  of  water 
through  that  channel  was  from  the  very  nature  of  the  case,  of  a 
temporary  character  (r) ,  having  its  continuance  only  whilst  the 
convenience  of  the  mine-owners  required  it,  and  in  the  ordinary 
course  it  A\ould  most  probably  cease  when  the  mineral  ore  above 
its  level  should  have  been  exhausted. 

"  That  Su-  Eichard  Arkwright  contemplated  the  discontinuance 
of  this  watercourse  (if  the  question  of  his  knowledge  in  this  state 
of  things  can  be  material)  there  is  evidence  in  the  lease  made  in 
1771,  which  contains  a  provision  for  a  supply  from  the  river  in 
the  event  of  the  stream  being  lessened  or  taken  away  by  the  con- 
struction of  another  sough  :  and  also  that  such  an  event  was  not 
improbable  appears  from  the  clause  in  the  2nd  Cromford  Canal 
Act,  30  Greo.  3,  c.  oG,  s.  4.  What,  then,  is  the  species  of  right  or 
interest  which  the  proprietor  of  the  surface  where  the  stream 
issued  forth,  or  his  grantees,  would  have  in  such  a  watercourse 
at  common  law,  and  independently  of  the  effect  of  user  under  the 
recent  statute  2  &  3  Will.  4,  c.  71  ?  lie  would  only  have  a  right 
to  use  it  for  any  purpose  to  which  it  was  axiplicable  so  long  as  it 
continued  there.  A  user  for  twenty  years,  or  a  longer  time,  would 
afford  no  presumption  of  a  grant  of  the  right  to  the  water  in  per- 
petuity ;  for  such  a  grant  would,  in  truth,  be  neither  more  nor 
less  than  an  obligation  on  tlie  mine-owner  not  to  work  his  mines 
by  the  ordinary  mode  of  getting  minerals,  below  the  level  drained 
by  that  sough,  and  to  keep  the  mines  flooded  iip  to  that  level,  in 


(b)  (1833),  /)  B.  &  Adol.  I.  (liscusscd  and  explained  in  Burroun   v, 

\c)  The  ineaniDg  of  these  words  w  as       Imikj,  [1901]  2  Ch.  502,  at  p.  508. 
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order  to  iiiiiko  ilio  flow  of  water  eonstjuit,  for  tlio  benofit  of  thos..       '■  -^  ■  • 

wlio  liad  used  it  for  some  profitable  puri>oso.     How  cnn  it  bo  Bup-  " 

posed  tliat  the  mine-owners  could  have  meant  to  burthen  them-    '*''"o«*^'' 

selves  witli    such    a    servitude,  so    destructive    to   tht-ir  intoreists ; 

and  what  is  there  to  raise  an  inference  of  such  an  intention  '1 

The  mine-owner  could  not  bring  any  action  against  the  ])erHon 

using-  the  stream  of  water,  so  that  the  omission  to  bring  an  arlion 

could  afford  no  argument  in  favour  of  tlie  in-esumption  of  a  grant  ; 

nor  could  he  prevent  the  enjoyment  of  tliat  stream  of  water  1)V 

any  act  of  his,  except  by  at  once  making  a  songli  at  a  lower  level, 

and  thus  taking  away  the  water  entireh', — a  cours((  so  expensive 

and  inconvenient  that  it  would  be  ver}-  unreasonable,  and  a  very 

improper  extension  of  the  principle  applied  to  the  ease  of  liglits, 

to  infer  from  the  abstinence  from  such  an  act  an  intention  to  •■•ivinf 

the  use  of  the  water  in  perpetuity  as  a  matter  of  right. 

"  Several  instances  were  put  in  the  course  of  the  argument  uf 
cases  analogous  to  the  present,  in  Avhich  it  could  not  bo  contended 
for  a  moment  that  any  right  was  aequireJ.  A  steam-engine  is 
used  by  the  owner  of  a  mine  to  drain  it,  and  the  water  pumped 
up  flows  in  a  channel  to  the  estate  of  the  adjoining  landowner, 
and  is  there  used  for  agricultural  purposes  for  twenty  years.  Is 
it  possible  from  the  fact  of  such  a  user  to  presume  a  grant  by  the 
owmer  of  the  steam-engine  of  the  right  to  the  water  in  perpettiity, 
so  as  to  burthen  himself  and  the  assigns  of  his  mine  with  the 
obligation  to  keep  a  steam-engine  for  ever,  for  the  benefit  of  the 
landowner  ?  Or  if  the  water  from  the  spout  of  the  eaves  of  a  row 
of  houses  was  to  flow  into  an  adjoining  yard  and  be  there  used  for 
tw^enty  years  by  its  occupiers  for  domestic  purposes,  could  it  bo 
successfully  contended  that  the  owners  of  the  houses  had  con- 
tracted an  obligation  not  to  alter  their  construction  so  as  to  impair 
the  flow  of  water?  Clearly  not:  in  all,  tlic  nature  of  the  ease 
distinctly  shows  that  no  right  is  acquired  as  against  the  owner 
of  the  property  from  which  the  com-se  of  water  takes  its  origin  ; 
though,  as  between  the  first  and  any  subsequent  apin-opriator  t»f 
the  watercourse  itself,  such  a  right  may  be  accpiired.  And  so,  in 
the  present  case,  Sir  liichard  Arkwright,  by  the  grant  from  the 
owner  of  the  surface  for  eighty-four  years,  acquired  a  right  to  use 
the  stream  as  against  him  ;  and  if  there  had  been  no  grant  ho 
would,  by  twenty  years'  user,  have  acquired  the  like  right  as  against 
such  owner;  but  the  user  even  for  a  much  longer  period,  whilst  the 
flow  of  water  was  going  on  for  th(>  convenience  of  the  mines,  would 
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afPord  no  presumption  of  a  grant  at  common  law  as  against  the 
owners  of  the  mines. 

"  It  remains  to  be  considered  whether  the  statute  2  &  3  AVill.  4, 
c.  7J,  gives  to  Mr.  Arkwright  and  those  who  claim  under  him  any 
such  right,  and  we  are  clearly  of  opinion  that  it  does  not.  The 
whole  purview  of  the  Act  shows  that  it  applies  only  to  such  rights 
as  would  before  the  Act  have  been  acquired  by  the  presumption  of 
a  grant  from  long  user.  The  Act  expressly  requires  enjoyment  for 
different  periods  '  icithout  iiifcmipfion,'  and  therefore  necessarily 
imports  such  a  user  as  could  be  interrupted  by  some  one  '  capable  of 
resisting  the  claim  ' ;  and  it  also  requires  it  to  be  '  of  right.'  But 
the  use  of  the  water  in  this  case  could  not  be  the  subject  of  an 
action  at  the  suit  of  the  proprietors  of  the  mineral  field  lying  below 
the  level  of  the  Cromford  Sough,  and  was  incapable  of  interruption 
by  them  at  any  time  during  the  whole  period  by  any  reasonable 
mode  :  and  as  against  them  it  was  not  '  of  right ' ;  they  had  no 
interest  to  prevent  it :  and  until  it  became  necessary  to  drain  the 
lower  part  of  the  field,  indeed  at  all  times,  it  was  wholly  immaterial 
to  them  what  became  of  the  water  so  long  as  their  mines  were  freed 
from  it. 

"  We  therefore  think  that  the  plaintiffs  never  acquired  any  right 
to  have  the  stream  of  water  continued  in  its  former  channel  either 
by  the  presumption  of  a  grant,  or  by  the  recent  statute,  as  against 
the  owners  of  the  lower  level  of  the  mineral  field,  or  the  defendants 
acting  by  their  authority,  and  therefore  our  judgment  must  be  for 
the  defendants." 

In  Jlr/f/or  V.  ClKulnich-  {d)  the  plaintiffs  complained  of  the  pollu- 
tion of  a  stream  running  to  their  brewery.  The  defendants 
traversed  the  plaintiffs'  right  to  the  stream.  "  It  appeared  that  the 
stream  or  watercourse  claimed  by  the  plaintiffs  llowed  from  the 
mouth  of  an  adit,  or  underground  passage,  in  adjoining  lands  not 
belonging  to  the  plaintiffs,  and  which  had  been  originally  made, 
upwards  of  fifty  years  ago,  for  the  pin-pose  of  clearing  the  water 
from  a  certain  mine  by  the  owner  of  the  mine,  but  that  the  mine 
li ad  not  been  worked  for  more  than  thirty  years  past;  that  after 
the  working  was  discontinued  the  plaintiffs  availed  themselves  of 
the  water  coming  along  this  channel  to  brew  beer,  and,  after  clear- 
ing the  adit  themselves,  had  for  more  than  twenty  years  obtained 
from  it  pure  water  for  that  purpose,  and  had  erected  a  brewery 


{d)  (1840),  11  A.  &  E.  r,71. 
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there  at  a  great  expense.     It  was  adniifted  lluit,  at  lli.-  time  wImmi      It:.-'-!, 
the  adit  was  originally  made  and  tlie  mine  workcMl,  th<-  wator  must  '^^ 
have  been  unfit  for  the  uses  to  which  the  j)laintifrs  now  aiipljcd  it.         ' 

"The  defendants  were  owners  of  other  mines  (copper  miai-s), 
and  had  lately  used  the  old  adit  for  tlie  jairpose  of  draining  them, 
by  which  the  water  liad  again  been  made  foul  and  unlit  for  bn-w- 
ing.  It  was  not  shown  that  they  were  connected  with  or  clainied 
under  the  owners  of  the  adit  or  mine,  or  of  tlie  lands  through 
wliieh  it  flowed." 

The  learned  judge  also  stated  to  the  jury  tlial,  ''  in  the  absence 
of  custom,  artificial  watercourses  are  not  distinguisliod  in  law  from 
such  as  are  natural :  tliat  the  same  ruks  apjily  to  them  ;  and  that 
twenty  years'  enjoyment  might  therefore  warrant  tlie  jury  in  finding 
in  favour  of  the  right." 

The  jury  found  a  verdict  for  the  plaintiffs.  A  rule  ni.si  for  a 
new  trial  was  granted,  and  after  argument  the  Court  of  (iucen's 
Bench  took  time  to  consider  their  judgment,  which  was  delivorcd 
by  Lord  Denman.  After  some  prefatory  matter  not  material  to 
this  point,  his  Lordship  proceeded.  "  On  tlie  argument  for  a  now 
trial,  the  defendants  took  other  ground.  They  said  that  the  artifi- 
cial nature  of  the  adit,  and  the  known  practice  of  all  the  mineral 
districts,  were  strong  evidence,  even  in  the  absence  of  a  custom,  to 
show  that  the  plaintiffs'  enjoyment  was  not  of  right ;  befause  they 
must  have  known  that  the  owner  of  tlie  mine  had  made  the  water- 
course for  his  own  convenience,  and  had  ceased  to  work  it  with  tin* 
intention  of  resuming  that  work  whenever  it  suited  his  interest,  and 
Avith  all  the  rights  of  throwing  in  dirt  and  rubbish  which  usually 
attend  these  operations.  And  great  stress  was  laid  on  the  recent 
decision  in  the  Exchequer  of  Ar/nrrif///t\.  (!cJl  {o),  where  the  Court, 
placed  by  consent  in  the  situation  of  a  jury,  declined  to  draw  the 
inference  of  an  exercise  by  right,  because  they  thought  the 
circumstances  would  not  have  warranted  the  presumption  of  a 
grant.  So,  it  was  said,  the  universal  mode  of  proceeding  in  the 
mining  district  would  have  been  material  to  show  that  the  plain- 
tiffs used  the  water  with  no  idea  of  having  a  right  to  it,  but  were 
merely  taking  advantage  of  the  accidental  non-user  of  the  adit  for 
such  time  as  it  happened  to  be  useful  to  them. 

"  We  are  by  no  means  prepared  to  say  that  the  circumstances 
under  which  a  watercourse  has  been  enjoyed  may  not  prove  it  to 


{e)  (1839).  5  M.  &  W.  203. 
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have  been  without  right ;  or  tlmt  a  universal  practice  in  the 
neighbourhood  might  not  lead  to  fix  the  party  with  knowledge 
that  those  an'Iio  cleared  a  mine  b}'  an  adit  notoriously  reserved  to 
themselves  the  right  of  working  the  mine  at  any  time.  But  this 
view  was  never  pressed  on  the  learned  judge  on  the  trial,  the 
defendants  relying  on  proof  of  their  custom,  and  electing  to  stand 
or  fall  by  the  opinion  which  the  jury  might  form  upon  it.  The 
point  was  properly  raised ;  and  the  complaint  is  not  even  that 
the  verdict  was  wrong  on  the  evidence  put  forward,  but  merely 
that  the  defendants  themselves  did  not  rest  their  case  on  such 
strong  facts  as  tliey  might. 

"  The  imputed  misdirection  is,  that  the  law  of  watercources  is 
the  same,  whetlier  natural  or  artificial.  We  think  this  was  no 
misdirection,  but  clearly  right.  The  contrary  proposition,  that  a 
watercourse,  of  whatever  antiipiity,  and  in  whatever  degree 
enjoyed  hy  numerous  persons,  cannot  be  so  enjoyed  as  to  confer 
a  right  to  the  use  of  the  water,  if  proved  to  have  been  originally 
artificial,  seems  to  us  quite  indefensible.  And  the  late  case  in  the 
Exchequer  leads  to  no  such  conclusion." 

[The  case  of  JIar/or  v.  C/tadicick  has,  however,  been  commented 
upon  and  explained,  in  the  case  of  Wood  \.  Waud  {/).  In  that 
case  the  waters  from  the  workings  of  a  colliery  (partly  pumped 
up  and  partly  caused  by  the  overflow  of  an  old  coal-pit  which  liad 
become  filled  with  water)  had  for  upwards  of  twent}'  years  flowed 
through  two  artificial  subterraneous  channels ;  one  of  which,  called 
the  Bowling  Sough,  passed  directly  through  the  plaintiffs'  land  ; 
the  other,  called  the  Low  Moor  Sough,  passed  into  a  natural  stream 
called  the  Bowling  Beck,  which,  so  augmented,  passed  through 
the  plaintiffs'  land.  The  defendant,  having  works  on  the  banks 
of  each  channel  above  the  points  where  the}-  lespectively  arrived 
at  the  plaintiffs'  land  and  at  the  Bowling  Sough,  diverted  the  water 
of  each  of  them.  The  channels  were  subterraneous,  but  the  Couit 
determined  the  question  as  it  would  have  stood  if  they  had  been 
surface  streams.  The  judgment  of  the  Court  contains  a  full 
exposition  of  the  law  affecting  artificial  watercourses,  as  will  be 
seen  from  the  following  passage : — "  This  question  is  not  with 
respect  to  the  rights  of  the  plaintiffs  as  against  the  owners  of  the 
collieries  which  the  Soughs  relieve  from  water,  but  as  to  the  rights 
of  the  plaintiffs  and  defendants  inter  se ;  and  it  will  be  better  to 


(/)  (1849),  :5  Exch.  748  ;  77  K.  R.  80'J. 
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[consider,  in  the  first  place,  how  they  would  stuud  if  ih.*  streams      RiKJ.t  u, 


rT'«-«-i»n  «r»lcr. 


were  not  underground.  With  respect  to  a  claim  of  right  as  agaiiihl 
the  colliery  owners,  if  it  be  true  that  a  right  was  gained  to  those  "  '  ^ 
streams  by  the  riiiarian  proprietors  as  against  them,  in  conso<iuenoo 
of  their  acquiescence  for  twenty  years  by  virtue  of  the  presumption 
of  a  grant,  or  of  Lord  Tenterden's  Act  (2  &  '.i  Will.  4,  c.  71\  there 
would  be  no  difficulty  as  to  the  right  of  the  rii.arian  iJroj.rictors 
against  each  otlier  or  against  other  persons.  But  Mr.  Cowling 
admitted  that  a  grant  coiild  not  be  presumed,  and  that  he  should 
have  great  dilBculty  in  establishing  the  right  under  Lord  Tenter- 
den's Act.  This  Court,  as  then  constituted,  much  considered 
that  subject  in  the  case  of  Arhcrigltt  v.  GrII.  We  have  again 
considered  it,  and  are  satisfied  that  the  principles  laid  down  as 
governing  that  case  are  correct,  and  were  properly  acted  upon  in 
it,  by  deciding  that  no  action  lay  for  an  injury  by  the  diversion  of 
an  artificial  watercourse,  where,  from  the  nature  of  the  case,  it 
was  obvious  that  the  enjoyment  of  it  depended  upon  tempomrv 
circumstances,  and  was  not  of  a  permanent  character ;  and  where 
the  interruption  was  by  the  party  who  stood  in  the  situation  of 
the  grantor.  The  Court  of  Queen's  Bench,  in  a  subsequent  case, 
Magor  v.  Chadwiclc,  supported  a  verdict  for  the  plaintiff,  for  the 
disturbance  of  a  right  to  the  enjoyment  of  a  stream  under  circum- 
stances somewhat  similar ;  but  in  that  case  the  action  was 
not  brought  against  the  party  in  whose  land  the  artificial  water- 
course commenced,  nor  anyone  claiming  under  him,  and  he  had 
not  put  an  end  to  it  by  altering  the  mode  of  working  his  mines  ; 
but,  what  is  more  important,  the  action  was  not  brought  for 
abstracting,  but  for  fouling, — a  species  of  injury  which  does  not 
stand  on  the  same  footing ;  for,  though  the  possessor  of  the  mine 
might  stop  the  stream,  it  does  not  follow  that  he,  or  any  other, 
could  pollute  it  whilst  it  continued  to  run ;  and  besides,  fi-om  the 
course  which  the  cause  took  at  nisi  prius,  the  precise  question 
which  we  have  now  to  consider  does  not  appear  to  have  called  for 
decision.  The  two  cases  are  therefore  distinguishable;  and  tlie 
expressions  used  by  the  learned  judges  in  tliat  case  as  to  the 
similarity  of  natural  and  artificial  streams,  are  to  be  undei-stood  as 
applicable  to  the  particular  case. 

"We  entirely  concur  with  Lord  Denman,  C.  J.,  that  'the 
proposition  that  a  watercourse,  of  whatever  antiquity  and  in  what- 
ever degree  enjoyed  by  numerous  persons,  cannot  be  enjoyed  so  as 
to  confer  a  right  to  the  use  of  the  water,  if  proved  to  have  btH?n 
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receive  water. 


Ji'ood  V 
}r,wd. 


Right  to  [originally  artificial,  is  quite  indefensible  ' ;  but,  on  the  other  hand, 
the  general  iiropositiou  that,  under  all  circumstances,  the  right  to 
watercourses  arising  from  enjoyment  is  the  same  whether  they  be 
natural  or  artificial,  cannot  possibly  be  sustained.  The  right  to 
artificial  watercourses,  as  against  the  party  creating  tliem,  surely 
must  depend  upon  the  character  of  the  watercourse,  whether  it  be 
of  a  permanent  or  temporary  nature,  and  upon  the  circumstances 
under  which  it  was  created  (g).  The  enjoyment  for  twenty  years 
of  a  stream  diverted  or  penned  up  by  permanent  embankments, 
clearly  stands  upon  a  different  footing  from  the  enjoyment  of  a 
fl.ow  of  water  originating  in  the  mode  of  occupation  or  alteration 
of  a  person's  property,  and  presumably  of  a  temporary  character 
and  liable  to  variation. 

*•  The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house 
could  not  give  a  right  to  the  neighbour  to  insist  that  the  house 
should  not  be  pulled  down  or  altered,  so  as  to  diminish  the 
quantity  of  water  flowing  from  the  roof.  The  flow  of  water  from 
a  drain  for  the  purposes  of  agricultural  improvements  for  twenty 
years  could  not  give  a  right  to  the  neighbom-  so  as  to  preclude 
the  proprietor  from  altering  the  level  of  his  di-ains  for  the  greater 
improvement  of  the  land  (//) .  The  state  of  circumstances  in  such 
cases  shows  that  one  party  never  intended  to  give,  nor  the  other 
to  enjoy,  the  use  of  the  stream  as  a  matter  of  right.  If,  then, 
this  had  been  a  question  between  the  plaintiffs  and  the  colliery 
owners,  it  seems  to  us  that  the  plaintiffs  could  not  have  main- 
tained an  action  for  omitting  to  pump  water  by  machinery  (and 
in  this  the  Court  of  Queen's  Bench  and  Exchequer  entirely 
agreed  in  the  case  above  cited).  Nor,  if  the  colliery  proprietors 
had  chosen  to  jjump  out  the  w^ater  from  the  pit,  from  whence  the 
stream  flowed  continuously,  and  caused  what  is  termed  the  natural 
flow  to  cease,  could  the  plaintiffs,  in  our  opinion,  have  sued  them 
for  so  doing.  But  this  case  is  different.  The  water  has  been 
permitted  to  flow  in  an  artificial  channel  by  the  colliery  owners, 
and  for  sixty  years.  And  the  question  is  one  of  more  difliculty, 
whether  the  plaintiffs  can  sue  another  person,  a  proprietor  and 
occupier  of  the  land  above  and  through  which  the  sough  passes 


iff)  Baily  (?•  Co.  v.  Clark,  Son  and  Mor-  N.  E.  R.  v.  Elliott  (1860),  29  L.  J.  812 ; 

land,  [1902]  1   Ch.  649.     See  aa  to  the  IJ.  &  H.  145. 

case  of  a  drowned  mine,  and  the  tem-  {h)  See  Grcatrex  v.  Uaytvard  (1853),  8 

porary  support  occasioned  by  the  water,  Exch.    291;   91    R.  R.  493  ;    Eanna  \. 

the  obserA-ations   of  Wood,   V.-C,    in  Folhck,  [1900]  2  Ir.  R.  6G4. 


RIGHTS  TO  WATKK.  r^TiJ 

[not  claiming-  undor  or  authorized   Ly   Iheiii,   for   ilivi-rtiuL'  the      lUjjl.!  Ui 

Wtltor  rfewivp  wktcY, 

"Tlie  case  of  the  Bowling  Sough  differs  from  the  Low  Moor       "'.  •' * 
Sougli  in  this,  that  the  plaintiffs  in  l.s;5S  used  (lie  water  of  the 
Bowling  Sough,  where  it  passes  through  their  land,  hy  making  a 
communication  to  their  reservoir,  for  working  the  milL     llavo  the 
plaintiffs  a  right  to  the  water  of  this  sough  ?     It  ajipears  to  us  to  I%*»tUi 

he    clear  that,  as  they  have  a  right  to  the  Bowling  Bock  (the  "' ■■ 

natural  stream)  as  incident  to  their   property  on  the  banks  and 

bed    of   it,  they  would   have   the   right    to   all   the  water  which  a4.***«ou-.' 

actually  formed  part  of  that  stream,  as  soou  as  it  had  become 

part  (/),  whether  such  water   came  by  natural  means,   as  from 

springs,  or  from  the  surface  of  the  hills  above,  or  from  rains  or 

melted   snow,    or   was   added   by   artificial   means,   as   from   the 

drainage  of  lands  or  of  colliery  works.     And  if  the  proprietors  of 

the  drained  lands  or  of  the  colliery  works  augmented  the  stream 

by  pouring  water  into  it,  and  so  gave  it  to  the  stream,  it  W(juld 

become  part  of  the  current ;    no  distinction  could  then  be  made 

between  the  original  natural  stream  and  such  accessions  to  it. 

"  But  the  question  arises  with  respect  to  an  artificial  stream  not 
yet  united  to  the  natural  one. 

"  The  proprietor  of  the  land  through  which  the  Bowling  Sough 
flows  has  no  right  to  insist  on  the  colliery  owners  causing  all  the 
waters  fi'om  their  works  to  flow  through  their  laud.  Tiie.se 
o^Tiers  merely  get  rid  of  a  nuisance  to  their  works  by  discharging 
the  waters  into  the  sough,  and  cannot  be  considered  as  giving  it 
to  one  more  than  another  of  the  proprietors  of  the  land  through 
which  that  sough  is  constructed;  each  may  take  and  use  what 
passes  through  his  land,  and  the  proprietor  of  land  below  lias  no 
right  to  any  part  of  that  water  until  it  has  reached  his  own  land; 
he  has  no  right  to  compel  the  owners  above  to  permit  the  water 
to  flow  through  their  lands  for  his  benefit ;  and,  consequently,  he 
has  no  right  of  action  if  they  refuse  to  do  so. 

"  If  they  pollute  the  water,  so  as  to  be  injurious  to  the  tenant 
below,  the  case  would  be  different. 

"We  think,  therefore,  that  the  plaintiffs  have  no  right  of 
action  for  the  diversion  of  that  water.  The  question  as  to  the 
Low  Moor  Sough  is  less  favour-able  to  the  plaintiffs,  for  this  sough 
does  not  pass  through  their  land  at  all. 


(i)  See  Dudden  v.  Guardians  of  Glutton  Union  ( 18.57),  1  If.  A:  N.  62.. 
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Wood  V. 
JFand. 

Greatrex  \. 
Hayicard. 


Waller  v. 
Mayor  of 
Mancheiter. 


Gaved  v. 
Martyn. 


["  We  are  of  opinion,  that,  if  the  plaintiffs  would  not  be  entitled 
to  the  water  of  the  soughs  if  ahove  ground,  their  being  below 
ground  in  this  ease  would  probably  make  no  difference.  It  does 
not  certainly  make  a  difference  in  favour  of  the  plaintiffs  "  (./). 

In  accordance  with  the  principles  laid  down  in  Wood  v.  Waud, 
it  was  held  by  the  Court  of  Exchequer  in  Greatrex  v.  Ilai/wnrd  (/i), 
that  the  flow  of  water,  from  a  drain  made  for  agricultural  im- 
provements, for  twenty  years,  did  not  give  a  right  to  the  person 
through  whose  land  it  flowed  to  the  continuance  of  the  flow, 
so  as  to  preclude  the  proprietor  of  the  land  drained  from  altering 
the  level  of  his  drains  for  the  improvement  of  his  land,  and  so 
cutting  off  the  supply  (/),  Martin,  B.,  said,  in  Rawdron  v. 
Taylor  {m),  that  the  motive  was  quite  immaterial ;  and  this,  no 
doubt  would  appear  to  be  so,  having  regard  to  the  jiriuciple  laid 
down  in  IFood  v.  Waud,  thus  :  "  The  rio-ht  to  artificial  Avater- 
courses,  as  against  the  party  creating  them,  depends  upon  the 
character  of  the  watercourse,  whether  it  be  of  a  permanent  or  a 
temporary  character,  and  upon  the  circumstances  under  which  it 
was  created"  [n). 

In  Waller  v.  Mayor  of  Manehcster  (o),  provision  had  been 
made  in  a  waterworks  Act  for  an  artificial  watercourse,  as  com- 
pensation to  the  riparian  proprietors  for  the  diversion  of  the 
natural  stream.  The  Corporation  of  Manchester  were  empowered, 
subject  to  the  provisions  of  the  Act,  to  construct  a  reservoir  and 
intercept  the  waters  of  the  river  Ethrow.  They  were  not  to  divert 
the  water  until  the  reservoir  was  completed  and  filled  with  water, 
and  were  to  discharge  out  of  the  reservoir  a  specified  quantity  per 
day.  It  was  held  that  there  was  no  obligation  to  discharge  the 
water  until  the  reservoir  was  completed,  although  they  had 
diverted  the  water  for  the  purposes  of  their  works,  and  that  a 
proprietor  could  only  sue  them  for  diverting  the  natural  stream. 

In  Gaved  v.  Martyn  (p),  the  plaintiff  claimed  a  right  to  three 
artificial  watercourses.  One  had  been  originally  made  by  his 
predecessor  in   title,  with   the   licence   of   the   proprietor  of   the 


U)  Cf.  Wardlev.  Brocldehurnt  (1859), 
1  E.  k  E.  1053,  at  p.  1060;  I'roprietom 
of  Sta//nnl.ihirc  and  Worcestershire  Canal 
Navigatiun  v.  I'roprietors  of  JiiruiinqhaDi 
Canal  Navu/atwn  (ISCG),  L.  R.  1  11.  L. 
254  ;  lirymbo  Water  Co.  v.  Lester^n  Lime 
Co.  (1894),  8  R.  ;529. 

(k)  (1853),  8  Exch.  291  ;  91  R.  R. 
493. 


(/)  IfKniia  V.  Pol/ock,  [1900]  2  Ir.  R. 
664. 

(ill)  (1855),  11  Exch.  384. 

(;;)  Per  Parke,  B.,  in  Broadbent  v. 
Ramsbotham  (18%6),  11  Exch.  611  ;  Bailif 
(f  Co.  V.  Clark,  Son  and  Morhnid,  [1902] 
1  Ch.  649. 

[o)  (1861),  6  H.  &  N.  667. 

\p)  (1865),  19  C.  B.  N.  S.  732. 
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[stream  from  which  the  water  was  deriveil ;  and  ho  was  h<-kl  not      '<;.•>  •  •  ■ 
entitled  to  it,  because  the  enjoyment  was  precarious.     Tlio  socond  "^ 
had  been  made  adversely,  for  the  enjoyment  of  liis  works,  and      '',- 
used  for  twenty  years ;    to  this  ho  was  held  entitled.     Tho  thinl 
was    a    drain    made    by   miners,   under  whom    tho    dc-fendanta 
claimed ;   and,  as  they  had  never  abandoned  their  control  over  it, 
the  plaintiff  was  held  not  entitled  to  its  continuance. 

"  If,"  said  Erie,  C.  J.,  in  delivering  the  judgment  of  tho  Court 
Tipon  the  last  point,  "  there  is  uninterrupted  user  of  tho  land  of 
the  neighbour  for  receiving  the  How  (of  an  artificial  stream)  as  of 
right  for  twenty  years,  such  user  is  evidence  that  llie  land  from 
which  the  water  is  sent  into  the  neighbour's  land  has  boconio  tho 
dominant  tenement,  having  a  right  to  tlie  easement  of  so  sending 
the  water,  and  that  the  neighbour's  land  has  become  subject  to 
the  servitude  of  being  bound  to  send  on  the  water  to  tho  land  of 
the  neighbour  below.  The  enjoyment  of  the  easement  is  of  itself 
no  evidence  that  the  party  enjoying  it  has  become  subject  to  the 
servitude  of  being  bound  to  exercise  the  easement  for  the  benefit 
of  the  neighbour.  A  right  of  way  is  no  evidence  that  the  party 
entitled  thereto  is  under  a  duty  to  Avalk ;  nor  a  right  to  eaves- 
dropping on  the  neighboui-'s  land,  that  the  party  is  bound  to  send 
on  his  rain-water  to  that  land." 

Mason  v.  Shreushunj  and  Hereford  Rail.  Co.  (7)  was  the  case  of  RiKht  to  bar* 
an  artificial  diversion  of  a  natural  watercourse,  and  was  decided  3ive,SoD 
on  the  same  principle.  A  natural  watercourse,  called  Ashton  oonUnuod. 
Brook,  flowing  through  the  plaintiff's  land,  had  been  diverted  for 
upwards  of  forty  years  by  a  canal  company  under  the  powers  of 
their  Act,  and  the  bed  had  become  silted  up,  and  was  no  longer 
adequate  to  carry  off  the  flood  water  in  its  natural  state.  The 
canal  was  discontinued  and  the  waters  restored  to  their  former 
course,  and  the  plaintiff's  land  was  thereby  flooded  and  damaged. 
The  Court  held  that  he  had  no  legal  ground  of  complaint. 
Blackburn,  J.  :  "  He  had  the  ordinary  rights  and  liabilities  of  a 
riparian  owner  on  the  banks  of  a  natural  stream,  lie  was  entitle<l 
to  have  the  water  flow  to  him  in  its  natural  state  so  far  as  it  was 
a  benefit,  and  was  bound  to  submit  to  receive  it  so  far  as  it  was  a 
nuisance."  He  held  that  the  enjoyment  de  facto  of  the  relief  from 
the  water  for  more  than  forty  years  did  not  give  a  legal  right  to 
the  continuance  of  that  relief,  because  no  obHgation  was  iiuposcHl 


{q)  (1871),  L.  R.  G  Q.  B.  578. 


310 


PARTICULAR  EASEMENTS. 


Right  to  have 

artificial 

diversion 

continued. 


Right  of 
riparian 
owTiers  on 
artificial 
diversion. 


User  by  arti- 
ficial means. 


Pollution. 


[on  the  canal  company  to  continue  to  take  the  water  ;  and  that  his 
enjoj-ment  was  not  of  right,  but  only  so  long  as  the  particular  pur- 
pose for  which  it  was  taken  was  served.  Cockburn,  C.  J.,  gave 
judgment  for  the  defendants,  on  tlie  ground  that  the  easement  of 
the  watercourse  existed  for  the  benefit  of  the  dominant  tenement 
alone,  and  could  not  operate  to  make  a  new  right  for  the  benefit  of 
the  servient  tenement.  Like  any  other  easement,  it  might  be  dis- 
continued if  it  became  onerous  or  ceased  to  be  beneficial  to  the 
party  entitled  (r). 

Bai7//Sf  Co.  V.  C/arl;  Son  Sf  MorJand{x)  was  another  case  in  which 
riglits  in  respect  of  an  artificial  diversion  of  a  natural  watercourse 
came  into  question,  but  in  that  case  upon  the  question  of  the  rights 
of  riparian  owners  on  the  artificial  channel.  This  channel  was  fed 
by  a  natiu-al  stream,  and  took  its  course  from  a  spot  in  the  natural 
stream  to  another  spot  at  a  distance  of  about  a  mile  and  a  half, 
where  it  rejoined  the  river.  The  channel  was  admittedly  artificial, 
and  was  dealt  with  on  that  footing ;  it  was  known  to  have  existed 
for  some  centuries,  but  there  was  no  evidence  as  to  the  time  oi 
surrounding  circumstances  of  its  origin.  It  was  held  that  the 
rights  of  riparian  owners  upon  its  bank  were  the  same  as  in  the  case 
of  a  natural  stream,  the  proper  inference  in  the  circumstances 
being  that  the  artificial  channel  had  been  originally  constructed 
upon  those  terms. 

In  Bceaton  v.  Weaie  (/)  it  was  unsuccessfully  attempted  to  extend 
the  application  of  those  cases  to  one  where  the  flow  of  the  water  of 
a  natural  stream  was,  for  more  than  the  statutory  period,  enjoyed 
by  means  of  artificial  works,  executed  from  time  to  time  for  the 
purpose  of  diverting  the  water  through  the  servient  on  to  the 
dominant  tenement;  and  Lord  Campbell  pointed  out  in  his 
judgment  the  distinction  between  the  right  to  compel  the  continu- 
ance of  a  stream  of  artificial  origin,  and  the  right  to  have  the  benefit 
of  a  natui-al  stream  by  proof  of  a  user  with  the  aid  of  artificial 
means. 

It  is  laid  down  in  the  judgment  in  Wood  v.  Wand  (//)  that, 
although  a  riparian  owner  may  have  no  right  to  compel  the  con- 
tinuance of  a  stream  of  artificial  oiigin,  yet  he  has  a  right  of  action 


(r)  To  the  Kanie  effect  are  McErny  v. 
Great  Northern  Jiailwai/,  [1900]  2  Iv.  K. 
.325,  and  Ilanna  v.  'rollock,  [1900]  2 
Ir.  R.  fi64. 

(«)  [1902]  1  Ch.  649. 


(!•)  (1856),  5  E.  &  B.  986. 

{it)  Above,  p.  30}.  Cf.  the  reasoning 
in  Ballard  v.  Toinliii.son  (1885),  on  appeal, 
L.  R.  29  Ch.  Div.  115;  and  Yoanff  v, 
Batilkr  JJuti/lcri/  Co.,  [1893]  A.  C.  691. 


EIGHTS  TO  WATKi:.  3H 

[for  pollution  of  tlio  water  of  a  stroairi,  unless  a  riglit  to  poUuto 
it  has  been  acquired  bj  user ;  in  other  words,  tlmt  the  right  to  sond 
dirty  water  on  to  a  man's  land  is  not  acquired  unli'.ss  the  user  hoit 
been  to  send  dirty  water. 

But  a  further  question,   upon   wliieh  considernhlo  diversity  of  UwsmwIo 
opinion   prevails,— and   it   is   equally   applicable   to   natural    and  "^  *'•««• 
artificial  watercourses, — is  as  to  the  right  of  a  person  having  a  mero 
permission  to  use  the  water  of  a  stream  to  maintain  an  action  for 
an  injury  caused  to  him  in  so  usiuf^  it. 

In  Whalei/  v.  Lahicj  {x)  the  plaintiif,  by  permission  of  a  canal  irhnUy  r. 
company,  made  a  communication  from  the  canal  to  his  own  ])re.  ^-^'"f- 
mises,  by  which  water  was  broug^lit  on  to  them,  with  wliich  water 
he  fed  his  boilers  ;  and  the  defendant  fouled  the  water  in  the  canal, 
whereby  the  water  as  it  came  into  the  plaintiff's  premises  wa.s  fouhnl, 
and  by  the  use  of  it  his  boilers  were  injured.  The  defendant  had 
no  right  or  permission  from  the  canal  owners  to  do  what  he  did. 
The  Court  of  Exchequer  gave  judgment  for  the  plaintiff,  reading 
an  averment  in  the  declaration  that  the  water  "  ought  to  flow 
without  being  fouled  in  the  canal,"  as  an  assertion,  not  that  the 
plaintiff  had  a  right  to  the  water  there,  but  that  the  defendant  had 
no  right  to  foul  it  there  ;  and  holding  that,  as  the  defendant  wa« 
the  cause  of  dirty  water  flowing  on  to  the  plaintiff's  premises  with- 
out any  right  to  do  so,  ho  was  liable  to  an  action.  The  Court  expressly 
abstained  from  giving  any  opinion  upon  the  question,  whether  an 
action  would  have  been  maintainable  against  the  deffUflant  if  tho 
defendant  had  diverted  the  water,  or  if  the  plaintiif  had  been 
obliged  to  go  to  the  canal  and  fetch  the  water  instead  of  ita  flowing 
into  his  premises.  In  the  Exchequer  Chamber  the  judgment  was 
reversed,  but  reversed  upon  grounds  involving  no  dissent  from  tho 
judgment  below,  viz.  : — that  a  man  has  no  right  to  cause  dirty 
water  to  flow  on  to  his  neighbom-'s  land  without  some  special  right 
to  do  so  ;  but  the  judgments  in  the  Exchequer  Chamber  show  tlmt 
it  was  considered  very  doubtful  whether  a  person,  having  a  nicro 
permission  from  a  riparian  owner  to  take  water  out  of  a  stream, 
can  maintain  an  action  against  a  wrongdoer  for  diverting  or  fouling 
the  stream  higher  up. 

And  it  is  now  decided  that  no  one  but  a  riparian  proprietor  iins  su<ir<'n 

...  II  atrrtetrn 

a  right  to  the  water  of    a  stream  as  agamst  oth<n-  riparian  pro-  ^^  ^  j^f^^^ 


{x)  (1857),  2  H.  &  N.  476  ;  (1858),  3  H.  &  N.  G75.  I'ol. 
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[prietors  {y).  The  Stockport  Waterworks  Compau}-  sued  Potter  for 
fouling  the  water  of  the  river  Mersey,  coming  to  their  works  through 
a  tunnel  which  they  had  made  under  a  grant  from  a  riparian  pro- 
prietor. The  Court  of  Exchequer  held  that  they  were  not  entitled 
to  sue.  The  reason  of  the  decision  is  given  in  the  judgment  of 
PoUock,  C.  B.,  and  Channell,  B.  (in  which  Wilde,  B.,  concurred). 
They  say  : — "  It  is  difficult  to  perceive  any  possible  legal  foundation 
for  a  right  to  have  the  river  kept  pure  in  a  person  situate  as  this 
company  is.  There  seems  to  be  no  authority  for  contending  that 
a  riparian  proprietor  can  keep  the  land  abutting  on  the  river,  the 
possession  of  which  gives  him  his  water  rights,  and  at  the  same 
time  transfer  those  rights  or  any  of  them,  and  thus  create  a  right 
in  gross  by  assigning  a  portion  of  his  rights  appurtenant.  It 
seems  to  us  clear  that  the  rights  which  a  riparian  proprietor  has 
with  respect  to  the  water  are  entirely  derived  from  his  possession 
of  laud  abutting  on  the  river.  If  he  grants  away  any  portion 
of  his  land  so  abutting,  then  the  grantee  becomes  a  riparian 
proprietor  and  has  similar  rights.  But  if  he  grants  away  a 
portion  of  his  estate  not  abutting  on  the  river,  then  clearly 
the  grantee  of  the  land  would  have  no  water  rights  by  virtue 
merely  of  his  occupation.  Can  he  have  them  by  express  grant  ? 
It  seems  to  us  that  the  true  answer  to  this  is,  that  he  can  have 
them  against  the  grantor  (-),  but  not  so  as  to  sue  other  persons  in 
his  own  name  for  the  infringement  of  them.  The  case  of  /////  v. 
Tuppcr  (a),  recently  decided  in  this  court,  is  an  authority  for  the 
proposition  that  a  person  cannot  create  by  grant  new  rights  of 
property,  so  as  to  give  the  grantee  a  right  of  suing  in  his  own 
name  for  an  interruption  of  the  right  by  a  third  party." 

The  cases  of  Crossley  v.  Lif//itow/er  (b),  WiUh  and  Berha 
Xavkjation  Co.  v.  Sicindon  Watcncorhs  Co.  (c),  Onncrod  v.  Tod- 
morden  Mill  Co.  (d),  and  McCartney  v.  Londonderry  and  Lough 
Sin'l/y  Hail.  Co.,  Ltd.  (e),  are  to  the  same  effect;  while  Nuttall  v. 
Braceivell  {/),  and  Holker  v.  Porritt(g),  where  a  natural  stream 
had  in  effect  been  divided  into  two  so  as  to  create  rights  in  both, 
are  distinguishable. 


(y)  Stockport  Waterworks  Co.  v.  Potter 
(1864),  3  H.  &  C.  300. 

(2)  Hamelin  v.  Bannerman,  [1895] 
A.  C.  237. 

(a)  (1863),  2  H.  &C.  121. 

{b)  (1867),  L.  R.  2  Ch.  478. 


{c)  (1874),  L.  R.  9  Ch.  451. 
(</)  (1883),  L.  R.  11  Q.  B.  D. 
{e)  [1904]  A.  C.  301. 
(/)  (1860),  L.  R.  2Exch.  1. 
(si)  (1875),  L.  R.  lOExch.  59. 
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[And  on  tlie  authority  of  3IcC(ni)iei/  v.  Londomlrrnj  mul  Ijough  I'.r- 
S/n7/f/  Hail.  Co.,  Ltd.  (//),  it  is  submitted  that  u  Iow.t  riimrian  ownor,  Hi'^J^  " 
even  though  liis  ilow  of  water  was  not  diininifshiMl  or  injured  in  uiuuiW«J. 
({uahty,  provided  that  the  facts  were  not  sucli  as  to  hriii^'  tlio  cn««» 
within  the  maxim  de  /iiiiiiniis  iioii  riinif  Ir.r,  could  ipn-vciit  a  hij^hor 
riparian  owner  from  permitting  a  tliird  person  to  use  the  stream. 
SiU'h  user  would,  it  is  submitted,  be  foreign  to  or  uuconnocted 
witli  the  tenement   of  the  higher  riparian  owner,  antl  tho  per- 
mission given  would  therefore  be  in  excess  of  the  rights  of  such 
owner  {i).~\ 


(h)  [1904]  A.  C.  301.  position,  but  see  the  comnipnt*  of  Lurd 

(t)  Keiisit  V.    Great  Eastern  Fail.  Co.  Lindley  on   thut   ease  in   McCartney  v. 

(1884),  L.   R.   27   Ch.   Div.    122,  might  I.oiidondirnj  and  Lomjh  Suilli/ JCatl.  Co., 

appear  to  be  inconsistent  with  this  pro-  Ltd.,  iihi  atip.,  at  p.  31:5. 
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CHArTER  II. 

RIGHTS    TO    LIGHT    AND    AIR. 

Lateral  pas-  Thk  right  to  flowing  water  iu  a  natural  stream,  it  lias  already 
sage  of  light  ]3ggj^  shown,  is  an  ordinary  right  of  property  requiring  no  length 
not  of  common  „     .  m,         .    ,  ,    ,      i  •    i  ,  i      •  ±      i  j 

right.  of  time  to  fortify  it.     The  right  to  light  and  air  seems  to  depend, 

hoA\ever,  upon  very  different  grounds.  The  passage  of  light  and 
air  over  lands  unincumbered  by  buildings  must  necessarily  have 
existed  from  time  immemorial :  but  the  use  of  the  light  and  air 
so  passing,  by  means  of  windows  in  a  house  or  otherwise,  confers 
no  right  unless  it  has  been  continued  during  twenty  years.  The 
natural  rights  of  the  owner  of  property  in  this  respect  seem  to  be 
defined  by  the  legal  maxim,  "  Cujus  est  solum  ejus  est  usque  ad 
coelum  et  ad  inferos"  (a)  ;  and  the  passage  of  these  elements  over 
adjoining  lands  affords  per  so  no  evidence  of  the  enlargement  of 
such  right  by  an  easement. 
Easement  may  The  right  to  the  reception  of  light  and  air  in  a  lateral  direction 
be  acquired.  ^^^.-^^^^^^  obstruction]  is  an  easement.  The  strict  right  of  pro- 
perty entitles  the  owner  to  so  much  light  and  air  only  as  fall 
perpendicularly  on  his  land.  He  may  build  to  the  very  extremity 
of  his  own  land,  and  no  action  can  be  maintained  against  him  for 
disturbing  his  neighbour's  privacy,  by  opening  windows  which 
oveilook  the  adjoining  property  (i).  But  it  is  competent  to  such 
neighbcnir  to  obstruct  the  windows  so  opened  by  building  against 
them  on  his  own  land,  at  any  time  during  twenty  years  after 
their  construction,  and  thus  prevent  the  acquisition  of  the  ease- 
ment {(■)  ;  if,  however,  that  period  is  once  suffered  to  elapse,  his 


(a)  [To  place  things   projecting  int..       L.  R.  9  Eq.  671  ;   Framis  v.   n<n/iiard 
the  air  over  another's  land  is  actionable  :        (1882),  L.  K.  22  Ch.  Div.  177  ;  Laf/bo"-  ■ 


see  Fkhtjrwij   v.   liudd  (1815),  4  Camp.  v.    Gridlc;/,  [lb'J2]  2  Ch.  :Vi.      Ihis  is 

219  ;    16    R.    K.    777  ;    Fay   v.    Frciitice  continually  done  at  the  present  day  }n 

(1845),   1   C.    B.    828;    68    R.    R.    823;  the  case  of  buildings  with   cornices  re - 

Martyr  \.  Laurence  (1861),  2   De  G.  J.  turned  at  the  ends  to  as  to  project  over 

&  S.  261.     But,  wherM  one  of  two  ad-  the  perpendicular  boundary  line  of  the 

joining  houses  is  built  so  as  to  protrude  next  building.] 

into   or  over  the  other,   the  protrusion  (i)    Chandler   v.    T/w»ipson     (1811),    3 

may,  by  grant,  reservation,  or  otherveise,  Camp.  81 ;   13  R.  R.  766. 

be  as  of  right :  see  Ci.rlMtt  v.  Hill  (187(i),  (c)  See  per  Littledale,  J.,  in  Moore  v. 
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long  acquiescence  becomes  evidonco,  as  in  tlio  case  of  other  oa*o.      i 
ments,  of  a  title,  b}^  the  assent  of  the  party  wlioso  land  is  subjoct       '""K^ 
toit(r/).  "'  ■^"^'^• 

In  Pen  warden  v.  Cliinri  (r),  to  an  action  of  trespass  for  breaking  /v«»*n<«  *, 
and  entering  plaintiff's  close  and  breaking  down  boards,  the  ''*'"'■ 
defendant  justified,  because  "the  boards  were  obstnicting  an 
ancient  window  of  the  defendant,  through  wliicli  light  and  air  at 
all  times  of  right  ought  to  pass,  and  that  defendant  enteral  and 
removed  the  same."  The  plaintiff  replied,  "that  the  Hglit  an<l  air 
ought  not  to  enter  in  manner  and  form,"  &c.  It  ajjpeared  that 
tlie  window  was  made  in  1807,  "  under  circumstances  from  whicli, 
connected  witli  the  subsequent  use  of  it,  tlie  jury  might  presume  a 
grant."  It  was  contended  for  the  plaintiff,  that  the  plea  could  not 
bo  sustained,  as  the  window  was  shown  not  to  be  an  ancient 
window.  Tindal,  C.  J. :  "  The  question  is,  not  wlietlior  the 
window  is  what  is  strictly  called  ancient,  but  whether  it  is  such  as 
the  law  in  indulgence  to  rights  has  in  modern  times  so  called,  and 
to  which  the  defendant  has  a  right ;  for  this  is  the  substance  of  tlio 
plea." 

[The  mode  in  whicli  an  easement  may  be  acquired,  namely  1)y  A«vj«i«iUn»i 
grant,  express  or  implied,  or  by  prescription,  has  been  fully  con- 
sidered in  the  second  part  of  this  work ;    but  certain  questions, 
peculiar  to  the  easement  of  light,  should  be  referred  to  in  this  place. 


Rawson  (1824),  3  B.  &  C.  340 ;  27  R.  R.  ther,  ;i  number  of  iiiithoritie«  appt-nr  to 
375;  [and,  as  showing-  that  a  railway  treat  the  right  as  originating  in  i-oveniuil 
company  has  in  this  respect  the  same  or  grant ;  but  tlie  point  has  bec-omo  of 
rights  as  an  individual,  Jionner  v.  Great  little  importance,  a-»,  under  the  '1  A  A 
Wtstern  Railway  (1883),  L.  R.  24  Ch.  Will.  4,  c.  71,  s.  3,  twenty  yeur.t*  iictiml 
iJiv.  1  ;  Fmtcr  v.  London,  Chatham,  and  enjoyment  of  light  without  iutt'rruptinn 
7;o/-a- 7i«(/«w/,  [1895]  1  Q  B.  711.]  confers  au  absolute  right,  unless  thu 
[d)  [Some  expressions  are  to  be  found  enjoyment  has  been  lia<l  uihUt  h  writtt^n 
in  the  books  implying  doubts  as  to  the  consent  or  agreemeut  giveu  for  th<-  pur- 
appropriateness  of  the  term  easement  in  pose;  and  most  wises  full  within  iho 
tins  case,  and  of  the  soundness  of  the  statute.  See  per  Lord  Mansfield  in 
theory  that  the  origin  of  the  right  to  Darwin  v.  Upton  (I78(j),  2  Wms.  Suund. 
light  at  the  commcm  law  was  either  175  c,  2  Notes  to  Saund.  506  ;  Little- 
au  implied  covenant  or  grant.  There  dale,  J.,  in  Mnnri'  v.  l'-~  ''"3 
appears  to  be  no  ground  for  such  doubts.  B.  «k  C.  34'J ;  27  U.  K.  I .  i'-t 
The  imphod  grant  is  not  of //iff  %//^but  m  Ilarbhlyr  \.  ll'a)w,ck  \\-  |i. 
of  the  right  to  the  negative  .servitude,  556  ;  77  R.  R.  725  ;  Wat*on,^  h.,  in 
binding  the  owner  of  the  adjoining  land  Rowbothain  v.  If'ihon  (1857^,  s  K  *  B. 
not  to  build  on  it:  or,  as  was  said  by  143  ;  Brett,  L.  J-,  in  -/'  •• 
Cresswell,  J.,  7  C.  B.  566,  "the  land  (187s).  L.  R.  4  Q.  B.  J>  : 
becomes  subject  to  a  right  analogous  to  Fry,  J.,  in  Itillon  v.^.ingu  ;. 
what,  in  the  Roman  law,  was  called  a  6  App.  Cas.  at  p.  771  ;  »■  I 
servitude,"  i.e.,  aservitude  "nefacias;  "  Fry,  L.  JJ.,  in  Sruti  v.  , 
and  the  easement  so  created  affects  the  L.  R.  31  Ch.  Div.  at  pp.  5TU.  .V.^.j 
adjoining  land  by  burtheuing  it  with  a  {>■)  (1820).  Moo.  &  Mai.  400. 
negative  servitude  "  ue  facias."      Fur- 
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Roberts  V. 
Macord. 


Someaper-  [In  the  first  place,  it  is  clear  that,  iu  order  to  the  acquisition  of 

ture required.   ^^  easement  of  light  by  enjoyment,  there  must  be  some  window  or 

other  aperture  to  measure  or  define  the  enjoyment ;  and  the  right 

to  light  cannot  be  acquired  by  user  in  respect  of  a  vacant  piece  of 

ground.] 

In  Roberts  v.  Macord  {/),  the  defendant  in  justification  of  a 
trespass  for  breaking  down  a  wall,  pleaded  that  the  wall  obstructed 
the  passage  of  liglit  and  air  to  his  timber-yard  and  saw-pit,  to 
which  he  was  lawfully  entitled  for  drying  the  timber,  and  the 
more  convenient  use  and  occupation  of  the  timber-yard  and  saw-pit. 
Patteson,  J.,  said,  "  The  plea  was  a  very  novel  one,  and  one  which, 
in  his  opinion,  could  not  be  supported  in  point  of  law.  If  such  a 
plea  could  be  sustained,  it  would  follow  that  a  man  might  acquire 
an  exclusive  right  to  the  light  and  air,  not  only  as  heretofore,  by 
having  been  suffered  to  build  on  the  edge  of  his  property,  and 
suffered  for  a  certain  space  of  time  to  enjoy  that  building  without 
interruption,  but  merely  by  reason  of  having  been  in  the  habit  of 
laying  a  few  boards  on  his  ground  to  dry ;  such  a  rule  would  be 
very  inconvenient,  and  very  unjust:  still  the  question,  in  the 
present  stage  of  the  proceedings,  was,  was  the  plea  proved  in  point 
of  fact  ?  Upon  that  point  he  did  not  think  the  mere  circumstance 
of  the  defendant's  having  had  a  saw-pit  upon  the  premises,  and 
laid  his  timber  there  dming  twenty  years,  would,  in  a  case  like 
this,  be  sufficient  to  raise  the  presumption  of  a  grant.  The  jury 
must  look  to  all  the  circumstances  of  the  case,  not  forgetting  the 
manner  in  which  the  defendant  himself  had  occupied  the  premises. 
The  questions  for  the  jury  were — whether  the  defendant  had,  in 
fact,  used  the  saw-pit  and  timber-yard  for  twenty  years;  and 
whether,  during  that  time,  the  light  and  air  had  been  really 
necessary  for  the  purpose  stated  in  the  defendant's  plea :  if  both 
these  facts  were  made  out  to  the  satisfaction  of  the  jury,  they 
would  find  for  the  defendant ;  otherwise,  for  the  plaintiff."  The 
jury  found  for  the  plaintiff.  No  attempt  was  made  to  impeach 
this  rulnig  of  the  learned  judge  by  any  motion  for  a  new  trial ; 
and,  indeed,  the  questions  left  by  him  to  the  jury  appear  to  be  [in 
any  case]  perfectl}'  unobjectionable  as  far  as  the  defendant  was 
concerned;  although,  liad  the  two  questions  been  determined  in 
favour  of  the  defendant,  it  would  appear  that  the  plaintiff  might 
have  contended  that  a  further  point  must  have  been  found  for  the 


(/)  (1832),  1  Moo.  &  Rob.  230  ;  42  R.  R.  784. 
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defendant ;  that  his  enjoyment  was  of  suoh  a  natuiv  as  indioatod     " 
to  the  plaintiff  that  such  an  easement  was  ehiinuMl  a<'iiiii.st  hitn  ; 
or,  in  other  words,  tliat  it  was  not  \itiatod  by  bein*,'  clam. 

The  case  is  no[t  a  direct]  authority  for  the  {,'onoral  position 
deduced  from  it  by  the  reporters  in  their  marginal  note,  that  "  Tho 
use  of  an  open  space  of  ground,  in  a  particular  way,  rcfpiiriug 
light  and  air,  for  twenty  years,  does  not  give  a  right  to  preclude 
the  adjoining  owner  from  building  on  his  land,  so  as  to  obstruct 
the  light  and  air."  Had  the  jury  found  the  two  questions  left  to 
them  by  the  learned  judge  in  favour  of  the  defendant,  and  tliat  he 
had,  openly  as  well  as  in  fact,  used  the  timber  yard  for  twenty 
years,  and,  notwithstanding  such  finding,  the  Court  above  hud 
decided  that  judgment  must  be  entered  for  (lie  plaintilf  non 
obstante  veredicto,  the  marginal  note  of  the  reporters  would  liave 
been  warranted  by  the  case  itself.  [But  nevertheless  the  law  laid 
down  in  the  head-note  appears  to  be  sound  (,y).  And,  under  the 
Prescription  Act,  the  enjoyment  must  have  been  had  with  a 
"  dwelling  house,  workshop,  or  other  building ;  "  so  that  the  point 
could  not  arise  under  the  Act. 

But  no  actual  enjoyment  (in  the  sense  of  user  and  occupation)  of  No  umt  iumI 
the  light  need  be  shown ;  it  is  sufficient  that  the  aperture  existed,  ^  •*»<'*"»• 
and  that  the  light  might  have  been  used  at  any  time  (//). 

Considerable  doubt  has  existed  as  to  the  extent  of  tlie  right  y.xU'uk  of 
acquired  by  enjoyment,  whether  the  access  of  light  througli  a  """''^,1^ 
window  for  the  statutory  period  entitles  the  owner  to  object  to  any 
substantial  diminution  of  the  light  which  has  been  accustomed  to 
pass  through  the  window,  or  whether  the  adjoining  owner  ma}' 
build  so  as  to  substantially  diminish  the  light  provided  that  no 
actual  nuisance  is  ci-eated.  After  a  long  controversy  the  question 
is  now  settled  in  the  latter  sense  (/),  but  some  mention  of  the  earlier 
authorities  appears  to  be  desirable. 

In  A/dred's  Case  (/.■),  an  action  on  the  case  for  ])uilding  a  pig-  AUrtJTtC^m. 
stye  and  obstructing  lights,  it  was  resolved  that  the  :ietit'ii  wns 


[g)  See,  e.g.,  Potts  v.    Smith   (1868),  40  Cli.  D.  21  (window  with  ir-n -i.utt.  r- 

L.R.  G  Eq.  atp.  318,per  Malins,  V.-C;  only    opened    occu.sioniiUyi  ;     r,„/i.    r. 

Gam^  V.  ^/iff;-p«  (1835),  3  A.  &  E..Sl'5;  Lmujlur,    [189»]    G    Cli.    '•■■.-     u.ri.w 

Scott\.  Tape  (1886),  L.  R.  31    Ch.  Div.  spaces   openetl,    but   no  v 

554;  per  Bowen,  L.  J.,   571,  ad  fiu.  ;  put  in);  Smith  v.  Itaxtrr.                     ;.. 

Harris   v.   Be  Finna    (1886),   L.    R.   33  138  (windows  obscun-d  by  ^hl.h in*;,. 

Ch.  Div.  238.     A  skylight  is  sufficient:  ,•^   (,^j,^   ^.    y/^,„^  and  Column)  Su.rtt. 

Harris  V.  Kiiiloch,  W.  if.  {\»95), -p.  60.  j^y    ["1904]  A.   C.    179.     A*   to  what 

(A)   Courtauld  v.  LegJi  (1869).  L.  R.  4  ^pjouiit^  t*.  u  uuisiiuce,  kl-v  po!.t.  p.  IS-'. 
Exch.    126     (a    case   of    an    unfinished 

house) ;   Cooper  v.  Stra1:er  (1888),  L.  R.  {k)  (1611).  9  Rop.  58  B. 
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Extent  of 

right 
acquireJ. 


Fishmongers' 
Co.  V.  East 
India  Co. 


Cotter  ell  V. 
Griffiths. 


Jtt.-Giti. 
Xichol. 


[well  maintainable,  "  for  in  a  house  four  things  are  desired, 
hahitatio  hom'um^  delectatio  inhahitautis,  necessitas  /ifiniiiis  et 
sahibrifas  aen's,  and  for  nuisance  done  to  thi-ee  of  them  an  action 
lies,  sc.  (1)  [to  the  habitation  of  a  man,  for  that  is  the  principal  end 
of  a  house,  (2)  for  hindrance  of  the  light,  for  the  ancient  form  of 
an  action  on  the  case  was  significant,  .sr.,  qitod  mesmagium  horrida 
tenchritdie  obscuratum  fuit"  &c. 

In  FiaJi mongers'  Co.  v.  East  India  Co.  (/),  on  an  application  for 
an  injunction  to  restrain  building  so  as  to  stop  up  lights,  Lord 
Ilardwicke  said :  "  And  as  to  the  question  of  whether  the 
plaintiffs'  messuage  is  an  ancient  building  so  as  to  entitle  them  to 
'the  right  of  the  lights,  and  whether  the  plaintiffs'  lights  will  be 
darkened,  I  will  not  determine  it  here  ;  for  if  it  clearly  appeared 
that  what  the  defendants  are  doing  is  what  the  law  considers  as  a 

nuisance,  I  would  put  it  in  a  way  to  be  tried But  I  am  of 

opinion  it  is  not  a  nuisance  contrary  to  law  ;  for  it  is  not  sufficient 
to  say  it  Avill  alter  the  plaintiffs'  lights,  for  then  no  vacant  piece 
of  ground  could  be  built  on  in  the  city  ;  and  here  will  be  seventeen 
feet  distance,  and  the  law  says  it  must  be  so  near  as  to  be  a 
nuisance.  It  is  true  the  value  of  the  plaintiffs'  house  may  be 
reduced  by  rendering  the  prospect  less  pleasant,  but  that  is  no 
reason  to  hinder  a  man  from  building  on  liis  own  ground.  There- 
fore, take  nothing  by  the  motion." 

In  Cottcrell  v.  Griffiths  (ni),  an  action  for  obstructing  lights, 
Lord  Kenyon  said,  "  That  the  plaintiff  was  clearly  entitled  to 
recover :  that  to  sustain  this  action  a  total  privation  of  the  liglit 
was  not  necessary  ;  anything  which  tended  to  deprive  a  person  of 
the  enjoyment  of  the  light  and  air  in  the  same  quantity  to  which 
his  house  was  entitled  as  an  ancient  messuage,  entitled  him  to  an 
action :  that  here  it  was  admitted  that  since  the  erection  of  the 
nuisance  complained  of  he  had  not  the  same  quantity  of  light  as 
before  while  the  blinds  remained,  and  that  that  was  such  a 
privation  as  entitled  him  to  recover  in  the  action."  The  dicta  in 
this  case  appear  to  go  too  far. 

In  Attorney-General  v.  Nichol{n),  on  a  motion  to  dissolve  an 
injunction  in  Chancery,  Lord  Eldon  said,  "  I  repeat  the  observa- 
tion of  Lord  Ilardwicke,  that  a  diminution  of  the  value  of  the 
premises  is  not  a  ground  (for  an  injunction)  ;  and  there  is  as  little 
doubt  that  this  Court  will  not  interpose  upon  every  degree   of 


(/)  (1752),  1  DickcDs,  163.  H  (1801),  4  Esp.  69. 

(«)  (1809),  16  Ves.  338  ;   10  R.  R.  18G. 
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[darkeulug  ancient  light  and  windows.      Theiv  aro  many  obvioiw      1 
cases  of  new  buildings  darkening  those  opposite  to  tlieni,  hut  not 
in  such  a  degree  that  an  injunction  could  be  maintained,  or  un  - 

action  upon  the  case;  which,  however,  miglit  l)c  maintained  i„ 
many  cases  which  would  not  support  an  injunction.  Tlio  allidavitx, 
therefore,  stating  only  that  the  ancient  liglils  will  bi-  darken.M], 
but  not  that  they  will  be  darkened  in  a  sullicient  degree  for  tliia 
purpose,  will  not  do." 

In  Back  V.  Stace//  (o).  Best,  C.  J.,  directed  tlu-  jury  tliat  "it  wan  ii»tkx.Si»^. 
not  sufficient  to  constitute  an  illegal  obstruction  that  tin-  i.JaintifT 
had  in  fact  less  light  than  before,  nor  that  his  warehou.se,  the  part 
of  his  house  principally  affected,  could  not  be  used  for  all  tho 
purposes  for  which  it  might  otherwise  have  been  ai.plieil.  In 
order  to  give  a  right  of  action  and  sustain  the  i.ssue  there  mu.st  be 
a  substantial  deprivation  of  light,  sufficient  to  render  the  occupa- 
tion of  the  house  uncomfortable  and  to  prevent  the  plaintiff  from 
carrying  on  his  accustomed  business  (that  of  a  grocer)  on  tho 
premises  as  beneficially  as  he  had  formerly  done.  His  Lordship 
added  that  it  might  be  difficult  to  draw  the  line,  but  tlio  jury 
must  distinguish  between  a  partial  inconvenience  and  a  real  injury 
to  the  plaintiff  in  the  enjoyment  of  the  premises." 

In  Parker  v.  Smith  {p),  Tindal,  C.  .1.,  in  summing  up,  said:  P*rktrr. 
"  The  question  in  this  case  is,  whether  the  plaintiff  has  the  same  **' 
enjoyment  now  which  he  used  to  have  before  of  light  and  air  in 
the  occupation  of  his  house  ;  whether  the  alteration,  by  carrying 
forward  the  wall  to  the  height  of  ten  feet,  has  or  has  not  occasiDned 
the  injury  which  he  complains  of.  It  is  not  every  possible,  every 
speculative,  exclusion  of  light  which  is  the  ground  of  an  action  : 
but  that  which  the  law  recognises  is,  such  a  diminution  of  light  a* 
really  makes  the  premises  to  a  sensible  degree  less  fit  for  tho 
purposes  of  business.  It  appears  that  tlie  defendants'  preniise.<« 
had  been  injured  by  fire,  and  they  re-erected  them  in  a  different 
manner.  Tliey  have  the  right  to  re-ereet  in  any  way  they  pleav, 
with  this  single  limitation,  that  tho  alteration  which  they  make 
must  not  diminish  the  enjoyment  by  the  plaintiff  of  liglit  and 
air.  It  is  contended  by  the  defendants  that,  on  the  whole,  iho 
light  and  air  are  increased.  If,  as  matters  now  stand,  ujwn  tho 
evidence  you  have  heard,  you  think  that  this  is  a  true  proi^osition, 


(o)  (1826),  2  C.  &  P.  4G5  ;   31  E.  R.  (p)  (1832),  6  C.  &  P.  133  :  T.S  K.  R. 
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Extent  of  [then  the  plaiutiff  will  have  no  ground  of  action.  But  if,  on  the 
acqSed.  contiarj,  you  think  that  in  effect  these  alterations  (though  they 
may  certainly  be  improvements)  on  the  whole  diminish  the 
quantity  of  light  and  air,  then  you  will  find  for  the  plaintiff  for 
nominal  damages  ;  and  your  verdict  will  have  no  other  effect 
than  that  of  a  notice  to  the  defendants,  that  they  must  pull  down 
the  building  of  which  the  plaintiff  complains." 
PringkY.  In  PfiiKjlc  v.  Wcmham  {<i),  Lord  Denman,  C.  J.,  in  summing 

Weniham.  ^^^  ^^^.^ ,  ,,  Everyone  is  entitled  to  enjoy  that  portion  of  light 
which  he  has  enjoyed  through  the  windows  of  his  dwelling-house 
for  a  long  period  of  time.  The  first  question  is,  whether,  in  con- 
sequence of  this  building  of  the  defendant's,  the  plaintiff  has  less 
light  than  before  to  so  considerable  a  degree  as  to  injure  the 
plaintiff's  property  in  point  of  value.  To  sustain  this  action  there 
must  have  been  a  considerable  obstruction  of  light,  and  the  merely 
taking  off  a  ray  or  two  will  not  be  sufficient." 
WeJU  V.  OJy.  In  Wells  V.  0(1  (J  {r),  Parke,  B.,  adopted  the  law  as  laid  down  by 
Tindal,  C.  J.,  in  Parker  v.  Smifli,  but  left  to  the  jury  the  question 
whether  the  effect  of  the  defendant's  building  was  to  diminish  the 
light  and  air  so  as  sensibly  to  affect  the  occupation  of  the  plaintiff's 
premises  and  make  them  less  fit  for  occupation. 

Eeviewing  the  authorities  down  to  this  point,  it  is  noticeable 
that,  while  in  most  of  the  earlier  cases  the  question  raised  is 
whether  the  effect  of  the  building  is  to  create  a  nuisance  or  not, 
in  the  cases  from  Farher  v.  Smith  downwards  more  stress  is  laid  on 
the  diminution  of  the  light  formerly  enjoyed  by  the  dominant 
owner. 
Jaclcson  v.  The  next  case  of  importance  occurred  twenty-eight  years  later. 

JDuheof^  In  Jackson   v.  Duke  of  Neircasfle  {.s),  the  plaintiff  moved  for  an 

injunction  to  restrain  the  erection  of  a  building  w^hich  would 
obscure  an  ancient  light.  The  window  in  question  admitted  light 
to  a  small  room  which  was  used  as  the  counting-house  of  a  grocer's 
shop ;  and  it  appeared  that  the  contemplated  building,  though  it 
Avould  diminish  the  amount  of  light  coming  tlu-ough  the  window, 
and  so  render  the  room  less  fit  for  other  purposes,  requiring  more 
lio-ht,  to  which  it  might  thereafter  be  put,  yet  would  leave  suffi- 
cient light  for  the  uses  to  which  the  room  was  actually  applied. 


Newcastle. 


la)  (1836),  7  C.  &  P.  377.  Is)  (1864),  3  D.  J.  &  S.  27;") ;  10  Jur. 
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[Romilly,  M.  11.,  granted   an    injuuctiuu;   but   on   ai.poal   Lord      *■*»•■       ■ 
Westbuiy  was  of  opinion  that,  as  no  present  loss  of  comfort  or      lu.',"     : 
convenience  was  shown  and  the  injury  complained  of  was  mcn-ly     ~ 
speculative,  the  remedy  hy  action  for  damages  was  sufRciont,  and 
dissolved  the  injunction.     This  case  turned  ratlu-r  ujion  the  choit-o 
of  the  remedy  than  upon  the  extent  of  the  right  in  disput.-,  and  18 
therefore  not  of  much  value  as  an  authority  on  the  quostion  now 
under  discussion. 

But  in  C/ark(>  v.  Clark  {t)  the  question  again  reoeivcd  (-((u-  rhrUv. 
sidoration,  and  Lord  Cranworth,  ('.,  delivered  a  judgment  which  ""'''' 
has  been  often  followed  and  approved.  In  that  case  the  defendant 
had  erected  a  building  which  undoubtedly  diminished  the  amount 
of  lateral  light  coming  to  the  plaintiff's  ancient  window,  and 
rendered  the  plaintilf's  room  less  cheerful,  especially  during  the 
winter  months  ;  but  Lord  Cranworth  refused  the  injunction,  saying 
that  there  was  not  such  an  obstruction  of  light  as  to  amount  to  a 
nuisance.  "  The  window  in  question  (he  said)  still  receives  greatly 
more  light  than  falls  to  the  lot  of  inhabitants  of  towns  generally. 
.  .  .  What  the  plaintiff  was  bound  to  show  was,  that  the  build- 
ings of  the  defendant  caused  such  an  obstruction  to  light  as  to 
interfere  with  the  ordinary  occupations  of  life.  .  .  .  The  real 
question  is  not  what  is,  scientifically  estimated,  the  amount  of 
light  intercepted,  but  whether  the  light  is  so  obstructed  as  to  cause 
material  inconvenience  to  the  occupiers  of  the  house  in  tlie 
ordinary  occupations  of  life." 

In  YatcH  V.  Jack  (a)  Lord  Cranworth,  holding  that  the  defen-  YaUi  r.  Jc<l. 
dant's  new  buildings  would  materially  interfere  with  the  quantity 
of  light  necessary  or  desirable  for  the  plaintiff's  in  the  conduct  of 
their  business,  granted  an  injunction  restraining  the  defendant 
from  erecting  any  building  so  as  to  darken,  injure,  or  obstruct  any 
of  the  ancient  lights  of  the  plaintiffs  as  the  same  were  enjoyed 
previously  to  the  taking  down  by  the  defendant  of  his  buildings 
on  the  opposite  side  of  the  street,  and  also  from  permitting  to 
remain  any  buildings  already  erected  which  would  cause  any  such 
obstruction.  The  judgment  in  this  case  indicates  no  intention  on 
Lord  Cranworth's  part  to  depart  from  the  rule  laid  down  by  him  in 
Clavke  v.  Clark ;  but  the  effect  of  the  order  (as  set  out  abo\o)  was 
to  preserve  to  the  plaintiffs  the  whole  of  the  light  previously  enjoyed 


(0  (1865),  L.  E.  ]  Ch.  IG.  («)  (1866),  L.  R.  1  CL.  2V.. 
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Extent  of 

right 
acquired. 


Biirell  y. 
Pritchard. 
The  Curriers' 
Co.  V.  Corhctt. 
Rohson  V. 
JVhitti»gham. 
Kelk  V. 
Pearson . 


City  of  London 
Jirewcry  Co.  v. 
Tcnnant. 


[b}'  tliora,  witliout  any  express  reference  to  the  question  whether  it 
could  he  (liminislied  without  causing  a  nuisance. 

The  form  of  the  order  in  Yoics  v.  Jack,  which  was  in  use  for 
many  years  after  tliat  decision,  and  probably  contributed  to  the 
uncertainty  which  existed  as  to  the  nature  of  the  dominant  owner's 
rights  (r),  was  in  this  respect  modified  in  Co//.s'  Cane  {/(•). 

In  Darcll  \.  Pritchard  {x),  The  Carriers'  Com  pant/  v.  Corhett  (//), 
and  liobson  v.  Wliittinghain  (~),  Knight  Bruce  and  Turner,  L.JJ., 
followed  Clarke  v.  Clark,  in  each  case  refusing  to  grant  an  injunc- 
tion on  the  ground  that  no  material  damage  had  been  shown. 

In  Kelk  v.  Pearson  {a)  an  injunction  was  granted  on  similar 
grounds,  and  the  principle  was  clearly  stated  by  James,  L.  J.  "  On 
the  part  of  the  plaintiff,"  he  says,  "  it  was  argued  before  us  that 
this  was  an  absolute  right — that  now,  under  the  statute  3  &  4 
Will.  4,  c.  71,  he  had  an  absolute  and  indefeasible  right  by  way 
of  property  to  the  whole  amount  of  light  and  air  w^hich  came 
through  the  windows  into  his  house.  .  .  .  Now  I  am  of  opinion 
that  the  statute  has  in  no  degree  whatever  altered  the  pre-existing 
law  as  to  the  nature  and  extent  of  this  right.  The  nature  and 
extent  of  the  right  before  the  statute  was  to  have  that  amount  of 
light  for  a  house  which  was  sufficient,  according  to  the  ordinary 
notions  of  mankind,  for  the  comfortable  use  and  enjoyment  of  that 
house  as  a  dwelling-house,  if  it  was  a  dwelling-house,  or  for  the 
beneficial  use  and  occupation  of  the  house  if  it  was  a  warehouse  or 
a  shop  or  other  place  of  business.  That  was  the  extent  of  the  ease- 
ment, to  prevent  your  neighbour  from  building  on  his  land  so  as  to 
obstruct  the  access  of  sufficient  light  and  air  to  such  an  extent  as 
to  render  the  house  substantially  less  comfortable  and  enjoyable  "  ; 
and  he  says  that  the  absolute  and  indefeasible  right  given  bj^  the 
statute  is  not  greater.  Mellish,  L.  J.,  laid  down  the  rule  in 
different  terms ;  but  it  does  not  appear  that  he  intended  to  differ 
fi'om  the  above  observations  of  James,  L.  J.  (b). 

In  Cifi/  of  London  Brcn-ery  Co.  v.  Tcnnant  (c)  the  same  rule  was 
repeated  and  applied,  and  an  injunction  was  refused.  Lord  Selborne 
being  a  party  to  the  decision  {a). 


(r)  See,  e.p.,  the  judgments  in  Lent 
V.  Unction  Mart  Co.  (1866),  L.  R.  2  Eq. 
230  ;  Martin  v.  Hendon  (1866),  ibid.  42o  ; 
and  Calcrafl  v.  Thompson  fl8G7),  lo 
W.  R.  367,  which  cannot  now  be 
altfigethor  relied  upon  as  good  law. 

(w)  Sec  per  Lord  Macnaghtcu,  [1904] 
A.  C.  at  p.  103. 

(x)  (1865),  L.  R.  1  Ch.  'IH. 


{>/)  (1865),  13  W.  R.  lOriG. 

(;)  (18G6),  L.  R.  1  Ch.  442. 

(a)  (1871),  L.  R.  G  Ch.  809. 

(4)  See  per  Lord  Davey  in  Colk'  Case, 
[1904]  A.  C.  at  p.  200. 

(c)  (1873),  L.  R.  9  Ch.  212. 

{d)  Cf.  Leech  V.  Schtvcdcr  (1874),  L.  R. 
9  Ch.  463,  a  case  of  grant. 


RIGHTS  TO  LIGHT  AND  AIR.  ;j->:j 

[The  judgments  in  Cl(ir]<r  v.  Clark,  Kclk  v.  Pearson,  and  Cily  of     FU<«.tof 
Lojii/un  Bretcery  Co.  v.  Tciuirinf,  clearly  laid  do^\^l  the  rido  that  tho         ^"■''■' 
Court  will  not  interfere  to  protect  ancient  lights  unless  there  is  ,, 
such  an  obstruction  of  the  light  as  to  interfere  with  tho  conifortablo  i«*uUM»riu«. 
nse  and    enjoyment  of    the    building  according   to  tho  onliimry 
notions  of  manldnd  ;  in  other  words,  unless  a  nuisance  is  caused  (r). 

But  the  impression,  derived  from  Parker  v.  .SV///7//  and  some  of  Srm.P.l..uUful 
the  succeeding  eases,  that  the  dominant  owner  was  entitled  to  tho  •^'**"'"- 
whole  of  the  light  which  had  been  accustomed  to  pass  through  his 
windows  during  the  statutory  period,  was  not  finally  removed  even 
by  these  decisions.  In  Scott  v.  Pape  (./')  the  rcpudiate(l  doctrine  Sfoti  t.  Fopt. 
re-appeared  in  its  most  extreme  form.  In  that  case  Cotton,  L.  J., 
said  :  "  After  twenty  years  the  person  who  owns  a  dwolling-houso, 
if  he  has  used  and  enjoyed  light,  gets  the  absolute  right  to  what  ho 
has  used  and  enjoyed  ;  and  in  my  opinion  the  quantum  of  his 
enjoyment  is  defined  by,  and  must  depend  on,  the  area  of  his 
windows,  and  also  on  the  distance  they  are  from  other  buildings. 
He  acquires,  in  consequence  of  the  position  of  other  buildings  and 
the  size  of  the  window,  a  right  under  this  section  (sect,  'i  of  the 
Prescription  Act)  to  the  enjoyment  of  that  particular  light  which  has 
come  to  his  building.  The  '  access  and  use  of  light '  depends  upon 
the  number  of  pencils  of  light  which  come  directly  or  by  refraction 
into  that  window."  Bowen,  L.  J.,  was  even  more  emphatic: 
"  Coming  to  the  language  of  the  section  (he  said),  what  does  it  do? 
It  seems  to  me  that  it  creates  an  indefeasible  right  to  the  access  of 
a  specific  quantity  of  light  for  the  use  of  the  house,  work-shoj)  or 
building."  And  in  Warren  v.  Brown  {(/),  the  Coiu't  of  Appeal,  hvhyh  t. 
adopting  a  similar  view,  reversed  a  considered  judgment  of  ^'"^' 
Wright,  J.  {//),  and  granted  an  injunction,  notwithstanding  that 
abundant  light  was  left  for  purposes  of  ordinary  habitation  and 
business.  "  If,"  said  Romer,  L.  J.,  in  delivering  the  judgment  of 
the  Court,  "  ancient  lights  are  interfered  Avith  substantially  and 
real  damage  thereby  ensues  to  tenant  or  owner,  then  that  tenant  or 
owner  is  entitled  to  relief.  With  regard  to  the  exact  point  arising 
in  this  case  we  think  that,  since  the  case  of  Kelk  v.  Pearson  (i),  it  is 
impossible  to  hold  that  the  statutory  right  is  not  interfered  with 
merely  because  after  the  interference  the  house  may  still  come  up 


(<■)    Cf.     Ecclesiastical      Commrs. 
England    v.     Kino     (1880),    L.    R. 
Ch.  Div.  213. 

(/)  (1886),  L.  R.  31  Ch.  Div.  654 
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Extent  of  ^{q  some  Supposed  standard  as  to  wliat  a  house  ordinarily  requires 

acquired,  by  way  of  light  for  the  purposes  of  inhabitancy  or  business." 
Colls  V.  ifome        -^^^  ^^   Colls  V.  Jlonic  Olid  ColoHi'dl  Sfores  (j)  the  question  was 

and  Colonial  ap-aiu  raised,  and  on  this  occasion  carried  to  the  ultimate  Court  of 

otores,  a  ' 

Appeal.  In  that  case  Joyce,  J.,  before  whom  the  action  was  tried, 
held  that,  if  the  plaintiffs  were  entitled  to  the  full  amount  of  light 
then  enjoyed  without  appreciable  diminution,  they  would  have  a 
good  cause  of  action  upon  the  erection  of  the  defendant's  building ; 
but  he  found  as  a  fact  that  the  plaintiffs'  premises  would,  even  after 
the  erection  of  the  defendant's  building,  be  well  and  sufficiently 
lighted  for  all  ordinary  purposes  of  occupancy  as  a  place  of  business  ; 
and  following  the  decision  of  Wright,  J.,  in  Warren  v.  Broicn  (which 
had  not  then  been  reversed),  he  dismissed  the  action.  On  appeal,  the 
Couit  of  Appeal,  following  their  own  decision  in  Warren  v.  Broicn, 
reversed  the  decision  of  Joj'ce,  J.,  and  granted  an  injunction. 

On  appeal  to  the  House  of  Lords,  the  decision  of  the  Court  of 
Appeal  was  reversed,  and  the  judgment  of  Joyce,  J.,  restored ;  and 
Warren  v.  Brown  was  overruled.  "  The  question,"  said  I^ord 
Halsbury,  C,  "  may  be  very  simplj^  stated  thus :  after  an  enjoy- 
ment of  light  for  twenty  years,  or  if  the  question  arose  before  the 
Act  for  such  a  period  as  would  justify  the  presumption  of  a  lost 
grant,  would  the  owner  of  a  tenement  in  respect  of  which  such 
enjoyment  had  been  possessed  be  entitled  to  all  the  light  without 
any  diminution  whatsoever  at  the  end  of  such  a  period  ?  My 
lords,  if  that  were  the  law,  it  would  be  \Qvy  far-reaching  in  its 
consequences,  and  the  application  of  it  to  its  strict  logical  conclu- 
sion would  render  it  almost  impossible  for  towns  to  grow,  and 
would  formidably  restrict  the  rights  of  people  to  utilise  their  own 
land.  Strictly  applied,  it  would  undoubtedly  prevent  many  build- 
ings which  have  hitherto  been  admitted  to  be  too  far  removed  from 
others  to  be  actionable ;  but  if  the  broad  proposition  which  under- 
lies the  judgment  of  the  Court  of  Appeal  be  true,  it  is  not  a  question 
of  forty- five  degrees,  but  any  appreciable  diminution  of  light 
which  has  been  enjoyed  (that  is  to  say,  has  existed  uninterruptedly 
for  twenty  years)  constitutes  a  right  of  action,  and  gives  a  right  to 
the  proprietor  of  a  tenement  that  has  had  this  enjoyment  to 
prevent  his  neighbour  building  on  his  own  land.  My  lords,  I  do 
not  think  this  is  the  law.  The  argument  seems  to  me  to  rest  upon 
a  false  analogy,  as  though  the  access  to  and  enjoyment  of  light 

0)  [1902]  1  Ch.  302  ;   [1904]  A.  C.  179. 
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[constituted  a  sort  of  proprietary  riglit  in  tlio  light  itself.  Light,  Eit^-niof 
like  air,  is  the  common  property  of  all,  or,  to  speak  more  aoou-  »  "![;r^! 
rately,  it  is  the  common  right  of  all  to  enjoy  it,  hut  it  is  the  , 
exclusive  property  of  none.  If  the  same  proposition  ngainst  wlilch 
I  am  protesting  could  be  maintained  in  respect  of  air,  the  progres- 
sive building  of  any  town  would  be  impossible.  The  access  of  air 
is  undoubtedly  interfered  with  by  the  buildings  which  are  being 
built  every  day  round  London.  The  difference  between  the  town 
and  country  is  very  appreciable  to  the  dweller  in  cities  when  he 
goes  to  the  open  country,  or  to  the  top  of  a  mountain,  or  even  a 
small  hill  in  the  country  ;  but  would  the  possessor  for  twenty  years 
of  a  house  on  the  edge  of  a  town  be  at  liberty  to  restrain  hi.s 
neighbour  from  building  near  him  because  he  ha<l  enjoyed  the 
free  access  of  air  without  buildings  near  him  for  twenty  years 't 
No  doubt  this  is  an  extreme  case,  but  it  is  one  of  the  extreme  cases 
which  tries  the  principle.  Tlie  truth  is  that,  though  there  were 
objections  to  ask  a  jury  whether  the  enjoyment  ialix  quali.-i  was 
such  that  they  might  presume  a  lost  grant  when  nobody  supposed 
that  such  a  grant  was  ever  really  made,  yet  it  gave  tlie  opportunity 
of  considering  what  was  the  extent  of  the  supposed  grant,  and,  if 
anything  so  extreme  as  I  have  just  supposed  were  claimed,  no 
jurymen  in  their  senses  would  have  affirmed  such  a  grant.  The 
statute  upon  which  reliance  is  placed  in  this  case  illustrates  the 
danger  of  attempting  to  put  a  principle  of  law  into  the  iron  frame- 
work of  a  statute.  The  statute,  literally  construed  by  the  use  of 
the  words  '  the  light,'  would  mean  all  the  light  which  for  twenty 
years  has  existed  in  the  surroundings  of  the  tenement  which  has 
enjoyed  it;  yet,  singularly  enough,  there  has  been  a  com[)lete 
uniformity  of  decision  upon  the  construction  of  the  statute  that  it 
has  made  no  difference  in  the  right  conferred,  but  is  only  cou- 
eerned  with  the  mode  of  proof;  but,  though  I  cpiitr  concur  with 
this  construction,  which  is  supported  by  an  overwliclming  body  of 
authority,  yet  I  cannot  but  think  the  language  of  the  statute  has 
led  to  some  of  the  decisions  which  your  lordships  are  now  called 
upon  to  review.  Certainly,  in  the  older  decisions  which  have  b<'en 
brought  to  your  lordships'  notice  in  Mr.  Bray's  very  able  arg.i- 
ment,  the  proposition  which,  as  I  have  said,  underlies  the  juilgnient 
now  under  appeal  finds  no  place.  Lord  Hardwicke,  long  ag..  m 
li:j2-Fi,hmom,ey^'  Co.  v.  Bad  India  Co.  (/.j-dcaling  with  this 
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t.vu:'    i      - .  -tioii,  the  alleged  obstruction  to  light,  laid  down  what  I 

^^ly      ]  ix.  law  to-day.     'It  is  not  suffioieut,'  he  said,  'to  say 

J  that  it  will  alter  the  plaintiffs'  lights,  for  then  no  vacant  piece  of 
■^  -■  .Ul  Ik' built  on  in  the  city,  and  here  there  will  be  seventeen 

t  _  ..  .  lii-o,  and  the  law  says  it  must  be  so  near  as  to  be  a 
nuisance/  ix)rd  Cranworth,  *in  C/arkc  v.  C/ark  (/),  adopted  the 
ganio  test,  and  his  observation,  though  a  subsequent  decision  of  his 
seemed  to  throw  doubt  upon  it,  has  received  the  assent  of  some  of 
the  most  learned  judges  who  ever  sat  upon  the  English  Bench. 
I  think  that  the  whole  subject  has  been  confused  by  certain 
decisions  which  were  dependent  on  the  facts  proved,  and  were 
incautiously  reported  as  laying  down  principles  of  law,  when  they 
were,  in  my  view,  only  intended  to  be  findings  of  fact  in  the  par- 
ticular case.     At  all  events,  I  am  prepared  to  hold  that  the  test 

given  by  Lonl  Ilardwicke  is  the  true  one The  test  of  the 

right  is,  I  think,  whether  the  obstruction  complained  of  is  a 
nuisance,  and  as  it  appears  to  me  the  value  of  the  test  makes  the 
amount  of  right  acquired  depend  upon  the  surroundings  and  cir- 
cumstances of  light  coming  from  other  sources,  as  well  as  on  the 
question  of  the  proximity  of  the  premises  complained  of.  What 
may  be  called  the  uncertainty  of  the  test  may  also  be  described  as 
its  elasticity.  A  dweller  in  towns  cannot  expect  to  have  as  pure 
air,  as  free  from  smoke,  smell  and  noise,  as  if  he  lived  in  the 
country  and  distant  from  otlier  dwellings,  and  yet  an  excess  of 
smoke,  smell  and  noise  may  give  a  cause  of  action  ;  but  in  each  of 
such  cases,  it  becomes  a  question  of  degree,  and  the  question  is  in 
each  case  whether  it  amounts  to  a  nuisance  which  will  give  a  right 
of  action." 

The  other  lords  concurred,  founding  their  judgments  principal!}'- 
on  Clarke  v.  Clark,  lulk  v.  Pearson,  and  Cit//  of  London  Bretcerif 
Co.  V.  TniiKnif,  of  which  they  entirely  approved.  Lord  Mac- 
naghten  said  that  the  qualification  suggested  by  Bowen,  L.  J.,  in 
Siotl  v.  r<ipc  (///)  was  not  well  founded.  Lord  Davey  refen-ed  to 
the  supposed  inconsistency  between  Lord  Cranworth's  two  judg- 
ments in  Clarke  v.  Clark  and  Yafes  v.  Jack,  and  said  that  the 
language  used  by  Lord  Cranworth  in  the  latter  case  was  dii-ected 
to  the  argument  with  which  lie  was  dealing.  Lord  Liudley 
pointed  out  that  in  Yafe-s  v.  Jack  the  plaintiff's  right  to  light  was 
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[clearly  infringed,  whether  the  measure  of  the  light  to  which  he      Extent  of 
was  entitled  was  all  that  had  come  through  his  windows,  or  only      acquired, 
so  much  as  was  reasonably  necessary  for  businot^s  purposes.     "  The    coiu  v.  no,„e 
decision  in  Kcllc  x.  Pearson  (he  said)  has  a  far-reaching  effect.     If    '''%^f^'"'''^ 
there  is  no  absolute  right  to  all  the  light  which  comes  to  a  given 
window,  no  action  will  lie  for  an  obstruction  to  that  light  unless 
the  obstruction  amounts  to  a  nuisance.     But  in  considering  what 
is  an  actionable  nuisance,  regard  is  had,  not  to  special  circum- 
stances which  cause  something  to  be  an  annoyance  to  a  particular 
person,  but  to  the  habits  and  requirements  of  ordinary  people,  and 
it  is  by  no  means  to  be  taken  for  granted  that  a  person  who  wants 
an  extraordinary  amount  of   light  for  a  particular  business  can 
maintain  an  action  for  a  diminution  of  light  if  only  his  special 
requirements  are  interfered  with.     Some  important  decisions  will 
be  found  as  to  nuisances  to  persons  carrying  on  delicate  trades  or 
requiring  more  comfort  or  freedom  from  annoyance  than  ordinary 
people  in  the  cases  of    Walter  v.  Selfe  (n),  Crump  v.  Lambert  (o), 
and  Eadern  and  South  African  Telegraph  Co.  v.  Cape  Town  Tram- 
ways Co.  (p) ;  and  as  to  the  character  of  the  neighbourhood,  see 
St.  Helen'' s  Smelting  Co.  v.  Tipping  (q)." 

The  test  laid  down  in  Colla'  Case  had  to  be  applied  in  June  v.  ^ine  v.  JoUi/. 
Jollij  (>•).     In  that  case  Kekewich,  J.,  before  whom  the  action  was 
tried,  granted  an   injunction.      In  giving  judgment  his  lordship 
said :  "  The  great  cause  of  complaint  has  been  of  the  obstruction  to 

light  to  what  has  been  called  the  morning  room That 

there  has  been  a  large  obstruction  of  light  by  the  erection  of  the 
defendant's  house  is  abundantly  clear,  and  I  think  it  is  also  clear 
that  there  has  been  a  large  interference  with  the  cheerfulness  of 

the  room I  am  convinced  that  the  character  of  the  room  is 

altered,  and  that  though  still  a  Avell-lighted  room  it  has  lost  in  the 

obstruction  of  light  one  of  its  chief  charms  and  advantages 

Having  given  all  the  circumstances  full  consideration,  I  have  come 
to  the  conclusion  that  the  obstruction  to  the  light  of  the  morning 
room  is  a  nuisance  within  the  meaning  of  the  authorities  on  that 
subject." 

This  decision  was   conj&rmed   by  a   majority  of  the  Court  of 
Appeal;  and  an  appeal  to  the  House  of   Lords  also  failed,  the 

(w)  (1851),  4  De  G.  &  Sm.  322;  87           {q)  (1865),    11    H.   L.    C.    G42.      Cf. 

R.  R.  393.  Rnshmery.  Polsue  and  Alferi,  Ltd.,  [1907] 

(o)  (1867),  L.  R.  3  Eq.  409.  A.  C.  121. 
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[House  k-ing  cquftlly  aivide.I  in  opinion.  Difficulty  was  caused  by 
tlie  IcarntHl  judge's  finding  that  the  room  was  "  still  a  well-lighted 
room"  ;  but  Lord  I.orebm-n,  C,  interpreted  this  as  meaning  that 
it  was  well  lighteil.  not  according  to  the  standard  to  be  expected 
in  the  actual  lodility  and  surroundings,  but  according  to  the 
standard  of  a  crowded  city.  It  seems  clear  that  the  decision  stood 
bv  rt-n^.n  of  the  express  finding  that  there  was  a  nuisance. 

'  The  eirect  of  tlie  autliorities,  including  CoNs'  Case,  was  stated  by 
Farwell,  J.,  in  Ififjgins  v.   Beth  {s),    as  follows:     "Apart    from 
..utrait  or  grant,  the  owner  of  a  house  has  no  right  to  any 
u  :  light  to  the  windows  tliereof  over  his  neighboiu-'s  land 

until  he  has  acquired  it  by  prescription  or  under  the  Act.  When 
he  has  so  acquired  it  he  has  a  house  with  an  easement  of  light 
attached  to  it.  Any  substantial  interference  with  his  comfortable 
use  and  enjoyment  of  his  house  according  to  tlie  usages  of  ordinary 
persons  in  tliat  locality  is  actionable  as  a  nuisance  at  common  law. 
His  neighbour's  brick  burning  or  fried  fish  shop  maybe  a  nuisance 
in  respect  of  smell,  his  pestle  and  mortar  in  respect  of  noise  ;  and 
in  like  manner  his  neiglibour's  new  building  may  be  a  nuisance  in 
respect  of  interference  with  light.  The  difference  between  the 
right  to  light  and  tlie  right  to  freedom  fi-om  smell  and  noise  is  that 
the  former  lias  to  be  acquired  as  an  easement  in  addition  to  the 
right  of  ]»roperty  before  it  can  be  enforced,  the  two  latter  are  ab 
initio  incident  to  the  right  of  property.  But  the  wrong  done  is  in 
both  cases  the  same,  viz.  : — the  distui-bance  of  the  owner  in  his 
enjovraent  of  his  house.  Inasmuch  as  the  acquisition  of  the  ease- 
m<'nt  was  a  necessary  condition  precedent  to  the  right  to  sue,  the 
Courts  appear  in  many  cases  to  have  addressed  themselves  rather 
to  the  extent  of  the  easement  acquired  and  the  amount  of  such 
easeraent  taken  away  by  tlie  defendant,  than  to  tlie  sufficiency  for 
ordinary  purposes  of  the  amount  of  light  left,  so  much  so  that 
many  expressions  can  be  found  that  lend  support  to  the  argument 
that  tho  right  to  light  was  a  right  of  property  for  which  trespass 
would  lie.  Tho  dominant  owner  was  never  entitled  either  by  pre- 
KTijition  or  under  the  Act  to  all  the  light  that  came  through  his 
win«hjws.  It  was  not  enough  to  show  that  some  light  had  been 
taken,  but  the  question  always  was  whether  so  much  had  been  taken 
as  to  cause  a  nuisance.  But  for  many  years  the  tendency  of  the 
Ck>urts  liad  been  to  measure  the  nuisance  by  the  amount  taken  from 
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[the  light  acquired,  and  not  to  consider  whether  the  amount  left  was     Extent  nf 
sufficient  for  the  reasonable  comfort  of  the  house  according  to  ordi-      acquired, 
nary  requii-enient.     If  a  man  had  a  house  with  unusually  excellent  ~//,„^,„s  y. 
lights,  it  was  treated  as  a  nuisance  if  he  was  deprived  of  a  substan-         -O*''*- 
tial  part  of  it,  even  although  a  fair  amount  for  ordinary  purposes 
was  left.     It  is  in  this  respect  that   CoIIh    Case  has  to  my  mind 
readjusted  the  law.     It  is  still,  as  it  always  has  been,  a  question  of 
nuisance  or  no  nuisance,  but  the  test  of  nuisance  is  not  '  how  much 
light  has  been  taken,  and  is  that  enough  materially  to  lessen  the 
enjoyment  and  use  of  the  house  that  its  owner  previously  had  ?  ' 
but  '  how  much  is  left,  and  is  that  enough  for  the  comfortable  use 
and  enjoyment  of  the  house  according  to  the  ordinary  requirements 
of  mankind?'  .  .  .  This  puts  the  case  of  nuisance  by  interference 
with  light  on  the  same  footing  as  other  cases  of  nuisance,  e.g., 
noise  :  for,  apart  from  the  question   of  locality,  which  is  always 
important  in  considering  the  question  of  nuisance  or  no  nuisance, 
the  fact  that  the  owner  of  a  house  had  enjoyed  an  exceptional  quiet 
gave   him   no   right  to   more   than   the   ordinary  freedom   from 
extraordinary  noises." 

In  this  case  the  injuuetlon  was  granted  in  the  Yaten  v.  Jack 
form,  with  the  addition  of  the  words  "  so  as  to  be  a  nuisance," 
suggested  by  Lord  Macnaghten  in  Coll>i'  Case. 

Some  of  the  judges  have  been  inr-lined,  in  dealing  wdth  the  Angle  of 
easement  of  light,  to  establish  a  rule  or  test  more  specific  than  ^e'^^'^^® 
the  above. 

The  Metropolis  Management  Amendment  Act,  18G2  (t), 
passed  on  the  7th  of  August,  1862,  contained  the  following 
provision  : — 

"  No  building,  except  a  church  or  chapel,  shall  be  erected, 
on  the  side  of  any  new  street  of  a  less  width  than  fifty  feet, 
which  shall  exceed  in  height  the  distance  from  the  external  wall 
or  front  of  such  building  to  the  opposite  side  of  such  street, 
without  the  consent  in  writing  of  the  Metropolitan  Board  of 
Works,  nor  shall  the  height  of  any  building  so  erected  be  at  any 
time  subsequently  increased  so  as  to  exceed  such  distance  without 
such  consent ;  and,  in  determining  the  height  of  such  buihling, 
the  measurement  shall  be  taken  from  the  level  of  the  centre  of 


{t)  25  &  26  Vict.  c.  102,  s.  85:  re-  tions)  by  sect.  49  of  that  Act.  Cf.  the 
pealed  by  the  London  Building  Act,  bye-law  of  the  Metropolitan  Board, 
1894,    and   re-enacted    (with    modifica-       given  in  L.  R.  2  Ch.  D.  lOS,  n. 


dtgnt*. 


330  PARTICULAR  EASEMENTS. 

E«t«t  of     [the  rfreot  immediately  opposite  the  building  up  to  the  parapet  or 

4Sld       eavee  of  such  building."  .   .1       ,  w     • 

It  would  uj.pear,  both  from  the  character  of  the  statute  m 
which  the  above  provision  is  contained,  and  also  from  the 
dirtvtiou  to  measure  the  distance  in  every  case,  not  from  the  sill 
of  any  winduNv,  but  from  the  level  of  the  street,  that  the  clause 
wa^  primarily  intended,  not  to  protect  the  enjoyment  of  light  in 
private  h.)uses,  but  to  ensure  the  free  passage  of  air  and  sunlight 
to  the  streets  themselves.  But  in  some  cases  decided  Avithin  a  few 
years  of  the  ].a6sing  of  the  statute,  such  as  JIadrff  v.  Uaiss  (u),  the 
rule  was  understood  otherwise. 

The  subsequent  eases  were,  however,  less  favoui'able  to  the 
establishment  of  any  rule  or  test  founded  on  the  analogy  of  the 
statute. 

In  T/hxI  v.  Ikhnthmn  (r),  where  the  plaintiff,  a  sculptor,  claimed 
and  had  enjoyed  a  largo  quantity  of  light  to  the  window  of  his 
studio,  Bucun,  V.-C,  who  granted  an  injunction,  declined  to 
recognize  any  such  rule  as  that  contended  for,  and  treated  HacMt 
V.  liaixs  as  ri'sting  on  its  special  circumstances.  "  The  regulation 
may  be  an  illustration  or  guide,  but  rule  there  is  none." 
/ri^.-«/.<-*/  in  Kccksiaiitical  Comnmaioncrs  v.  Kino  {>/),  the  Court  of  Appeal 
"""'"'*  also  declined  to  apply  any  such  rule.  "  The  fact,"  said  James, 
L.  J.,  *'  that  forty-hve  degrees  of  light  are  left  is  only  a  small 
element  in  the  case.  It  may  be  used  as  a  sort  of  test  in  the 
absence  of  any  other  mode  of  arriving  at  a  conclusion ;  but  there 
is  no  rule  of  law,  no  rule  of  evidence,  and  no  presumption  except 
of  the  very  slightest  kind,  that,  where  the  angular  height  of  an 
erection  is  less  than  forty-five  degrees,  the  access  of  liglit  is  not 
substantially  interfered  with."  Brett,  L.  J.,  said  that  the  proper 
direction  to  give  to  a  jury  was  that  which  was  laid  down  by 
Ix)rd  Chief  Justice  Best  in  Back  v.  Sfaccf/  {z) ;  and  Cotton,  L.  J,, 
gave  jiidgment  (m  the  point  as  follows:  "I  think  that  the  wa3Mn 
which  the  iinjvision  as  to  forty-five  degrees  has  been  dealt  with 
by  judges  in  the  Chancery  Division  is  unfortunate,  the  Metropolitan 
I'.uildings  Act  having  been  loosel}'  referred  to  without  looking  at 
the  clauw*.  That  clause  is  intended  to  deal  with  the  widtli  of 
streets,  and  is  not  intended  to  la\'  down  any  rule  applicable  to  the 

.     ■"^-'\   L.  R.   20  Eq.  494.     See  {x)  (1876),  L.  R.  2  Ch.  D.  165. 

■'  •■   •''"■'y   (IbOGj,   L.    R.   3  (y)  (1880),  L.  R.  14  Ch.  Div.  213. 

K,    1  y  0/  London  lireurry  Co.  v.  ,.    Av^-p   „    gig 
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[light  whieli  a  man  is  entitled   to  enjoy  in  the  City  of  London.      P^xtent  of 
The  angle  of  forty-five  degrees  is  not  taken  from  the  windows,  hut      acquired, 
from  the  top  of  one  house  to  the  level  of  the  street  on  the  other  '  ,^^^^j^  ^^ 
side ;  and,  therefore,  to  derive  from  that  enactment  any  rule  to     forty-five 
miide  us  in  sayino-  whether  or  no  there  has  heen  a  substantial        '"oT'-es. 

to  ^       o  _  (.IT-IT  1      -C<^c'.  Cominrs. 

interference  with  the  use  and  enjoyment  of  the  building  as  regards  v.  JCmo. 
YvAit,  is,  in  my  opinion,  looking  to  a  rule  laid  down  for  one 
purpose  as  a  guide  in  an  entirely  different  matter.  When  the 
buildings  do  not  rise  above  the  prescribed  angle,  there  will 
probably,  under  ordinary  circumstances,  be  no  substantial  inter- 
ference with  the  enjoyment  of  light ;  but  that  is  not  a  rule  to 
guide  a  jury  or  the  Court  in  coming  to  a  conclusion  as  to  whetlier 
there  is  a  substantial  interference  ;  it  is  only  a  circumstance  which 
A\ill  very  often  be  a  sufficient  guide,  but  which  in  the  circumstances 
of  the  present  case  appears  to  me  to  fm-nish  no  guide  at  all." 

In  Parker  v.  Fird  Avenue  Hotel  Co.  (a),  North,  J.,  apparently  Farl-crx. 

.  ..  .  -••  Fn-st  Avenue 

following  Hackett  v.  Bains,  had  granted  an  injunction  restraining  ^/^^^.^  q^. 
the  defendants  from  raising  their  new  buildings  in  front  of 
the  plaintiff's  ancient  windows  to  a  greater  height  than  three 
feet  above  the  sill  of  those  windows,  with  a  j)roviso  that  the 
injunction  should  not  "  prevent  the  defendants  from  putting  on  a 
sloping  roof  of  greater  height  so  long  as  the  angle  of  incidence  of 
light  over  such  sloping  roof  to  the  centre  part  of  the  plaintiff's  said 
windows  be  not  less  than  forty-five  degrees  from  the  perpendicular 
above  the  point  of  incidence."  On  appeal  by  the  plaintiff,  it  was 
decided  by  the  Court  of  Appeal  that  he  was  entitled  to  a  judgment 
in  general  terms  and  without  any  reference  to  the  angle  of  inci- 
dence,— no  evidence  having  been  given  to  show  that  a  roof  of  the 
kind  referred  to  would  not  in  the  particular  case  obstruct  the  light 
claimed.. 

And  the  question  has  now  been  set  at  rest  by  the  decision  in  Coik  v.  Home 
Colh  V.  Home  and  Colonial  Stores,  Ltd.  {b),  where  it  was  laid  down  "^'t^r^s,Ttd. 
that  there  is  no  hard  and  fast  rule  with  regard  to  the  angle  of 
forty-five  degrees. 

"  There  is  no  rule  of  law,"  said  Lord  Lindley  {c),  "that  if  a  person 
has  forty-five  degrees  of  unobstructed  light  through  a  particular 
window  left  to  him  he  cannot  maintain  an  action  for  a  nuisance 
caused  by  diminishing  the  light  which  formerly  came  through  that 


(a)   (1883),  L.  R.  24  Ch.  D.  282.  [h)  [1904]  A.  C.  179. 

((■)  Ibid,  at  p.  210. 
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rt.,,.t  of  [window  :  Thml  v.  lUmham  {<i).  But  experience  sboAvs  that  it  is, 
.;  J  generoll  V  spooking,  a  fair  working  rule  to  consider  that  no  substan- 
tial injury  is  done  to  liim  wliere  iiu  angk-  of  forty-five  degrees  is 
left  to  him.  esjwially  if  there  is  good  light  from  other  directions  as 
well.  Tho  late  Lord  Justice  Cotton  pointed  this  out  in  Eccloiias- 
iict!  Commi^ioiiers  y.  Ivi„o{r).      See  also  Pnrhcr  x.  Fir.sf  Aroiuc 

IfoffI  Co.  (/•)." 
Kitnnrdi-  A  question  has  from  time  to  time  arisen  as  to  whether  the 

"^  "*"■■  owner  of  a  tenement  who  for  upwaids  of  twenty  years  lias  carried 
on  there  a  business  requiring  an  extraordinary  amount  of  light, 
an.l  has  in  fact  enjoyed  such  light,  thereby  acquires  a  prescriptive 
right  to  such  extraordinary  enjoyment.  This  question  was  dis- 
cussed in  iMnfrauclii  v.  JlacLriizie  {(j),  Dickinson  v.  llarhottle  (//), 
Miickty  V.  Siutti>ih  Widotrii'  Society  (/),  Lazarus  v.  T/ie  Artistic  Photo- 
graphic Co.  (/•),  and  Parler  v.  Stanley  (/),  and  was  finally  decided 
,imUrr  T.  in  the  negative  in  Amhlcr  v.  Gordon  {m).  "  I  think,"  said  Bray,  J., 
in  giving  judgment  in  that  case,  "the  result  of  the  judgment  in 
ColW  Case  is  to  show  that  the  test  of  the  right  is  whether  the 
obstruction  complained  of  is  a  nuisance.  If  one  turns  to  the 
nuisance  cases,  do  we  find  any  trace  of  a  doctrine  that  a  person  in 
bad  liealth  or  can-ying  (m  a  delicate  trade  is  entitle*!  to  more 
comfort  or  freedom  from  annoyance  than  ordinary  peoiile,  because 
for  twenty  years  his  neighbours  have  been  aware  of  his  state  of 
health,  or  the  trade  he  was  carrying  on,  and  have  left  him  undis- 
turbed ?  I  am  not  aware  of  any  decision  wliich  suggests  it.  Such 
a  proposition  sounds  absurd.  Again,  I  think  in  many  of  the 
judgments,  in  Colin''  Case  and  in  other  cases,  it  is  implied,  if  not 
expressed,  that,  in  nicasm-ing  the  quantum  of  light  to  which  the 
owner  of  the  dominant  tenement  is  entitled,  the  purpose  for  which 
ho  desires  to  use  or  uses  the  light  should  be  disregarded  and  does 
not  either  enlai'ge  or  diminish  the  easement  whicli  he  has  acquired. 
See  especially  the  judgment  of  Lord  Davey,  where  he  says  (»), 
'  It  is  agreed  on  all  hands  that  a  man  does  not  lose  or  restrict  his 
right  to  light  by  non  user  of  liis  ancient  lights  or  by  not  using 
tho  fidl  measure  of  light  which  the  law  permits.  ...  If  the  actual 
nwT  is  not  the  test,  where  the  use  falls  below  the  standard  of  what 


(rf)  (1876),  L.  R.  2  Ch.  D.  165  ;  above,  {g)   (1867),  L.  R.  4  Eq.  421. 

p.  880.  (A)  (1873),  28  L.  T.  N.  S.  186. 

(.)  (1880).  L.R.  14  Ch.  P.  228;  above,  j?,  V\Sn  J'^^'oV,  ^'^^  '''"^• 
p.  330. 


(/•)  [1897]  2  Ch.  214. 
(/)  (19i(2),  50  W.  R.  282. 


if)  (1883),  L.  R.  24  Ch.  D.  282,  above,     (m)  hoOS]  1  K.  B.  417. 
p.  331.  [»)   [1904]  A.  C.  at  p.  203. 
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[may  reasonably  be  required  for  the  ordinary  uses  of  iuh;djitancy      ^*j.j"\\'^^ 
and  business,  why   (it  may  be   asked)    should  it  be  made  a  test      acquired, 
where  the  use  has  been  of  a  special  or  extraordinary  character  in      ^^,,,44.,.  y' 
excess  of  that  standard?'     So  in  Yafcs  v.  Jack  {0),  Lord  Cran-        Gordon. 
wortli  rejects  the  argument  of  the  defendant  that  the  plaintiff's 
prcHciit  business  did  not  require  a  strong  light,  and  for  this  business 
there   remained    a    sufficient   light.     So,    again,    in    Courtauld  v. 
Lcg/i  (p),  it  was  hold  that  the  right  was  acquired,  although  for  a 
part  of  the  twenty  years  the  house  was  uninhabited  and  unfit  for 
habitation.     It  was  well  observed  by  Mr.  Waugh  in  his  argument 
for  the  defendant   that   the    special  user  on  which   the  claim  is 
founded   is  a  user   on   the  dominant   tenement   and  not  on  .the 
servient  tenement.      The  servient   tenement   is  not   in   any  way 
affected  by  it.     If  the  true  doctrine  be  that  which  is  laid  down  in 
Co/k'  Case,  that  by  twenty  years'  user  all  that  is  acquired  is  a  right 
to  prevent  the  defendant  from  building  so  as  to  interfere  with  the 
light  previously  enjoyed  so  materially  as  to  amount  to  a  nuisance, 
I  think  it  would  not  be  logically  consistent  with  this  doctrine  to 
hold  that  a  larger  right  can  be  acquired.     I  think  also  that  to 
introduce  the  element  of  the  quantum  of  user  would  work  incon- 
venience and  introduce  uncertainty.     If   the  only  right  capable 
of   being  acquired   be    sufficient   light   for   the  ordinary  uses    of 
inhabitancy  and   business,  the    owner   of   the    servient   tenement 
knows  his  exact  position  ;  he  knows  within  reasonable  limits  how 
high  he   can  raise  his  buildings,  and  whether  during  the  twenty 
years  it  is  worth  his  while  to  obstruct  his  neighbour's  windows.     If 
a  right  to  special  light  be  capable  of  acquisition  without  his  know- 
ledge, he  cannot  know  his  position ;  and  if  he  has  notice  of  some 
special  light  being  required  for  his  neighbour's  business,  he  cannot 
measure  the  extent  with  any  exactitude.     It  seems  to  me  altogether 
unreasonable  to  presume  that  any  man  would  have  made  a  grant 
of   such   an   indefinite   easement.     On    the   whole   I   think   both 
reason  and  authority  compel  me  to  decide  this  point  against  the 
plaintiffs  "  (q). 

In  the  course  of  the  argument  in  Co//.s'  Ca.se  (r)  Lord  Robertson  Bad  light, 
said,  "  Can  a  man  by  making  one  window  where  there  should  be 
five  to   give  proper  light,  and  living  twenty  years  in  this  cave, 
prevent  his  neighbour  from  building  a  house  which  would  have 
done  no  harm  to  the  light  if  there  had  been  five  windows  ?  "     A 


(0)  (1866),  L.  R.  1  Ch.  295.  (?)  Cf.  Corbctt  v.  Jonas,  [1892]  3  Ch. 

(p)  (1869  ,  L.  R.  4  Exch.  126.  137,  a  case  of  implied  grant. 

(r)  [1904]  A.  C.  181. 
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E.trtit  of     [quotiou  of  ilu>  uaiuif  may  hereafter  arise  ;  but  there  is  no  doubt 
,  "*^*!!,i       that  in  many  ca.<es  a  wimlow  havii)g  what  is  called  "  a  bad  light  " 
has  roceivtfU  even  greater  proteetiou  from  the  Courts  than   the 
window  of  a  well-lighttHl  room. 
-    fl.U         In  tounectiou  with  this  question  reference  may  also  be  made  to 
certain  oases  in  which  it  appears  to  be  suggested  that  the  right  of 
thr  dominant  owner  is  dependent  to  some  extent  on  the  purposes 
for  which  he  uses  the  light ;  so  that  if  during  the  statutory  period 
he  has  used  the  premises   for  some   purpose   not   requiring   the 
ordinary   amount   of    light,  his   right   woidd   be   limited   to  the 
amount  of  light  in  fact  used.     This  suggestion  is,  perhaps,  founded 
on  the  case  next  cited.] 
X  In  Martin  v.   Gohic  (.s)  an  action  was  brought  for  obstructing 

*'  lights.     It    ajipeared   that  the   building   in   question   had    stood 

between  thirty  and  forty  years  and  had  formerly  been  used  as  a 
malt-house;  but  about  seven  years  before  the  commencement  of 
this  suit  it  was  converted  into  a  parish  workhouse.  The  evidence 
was  contradictory  as  to  the  amount  of  light  obstructed  by  the  wall 
.  built  by  the  defendant.  Macdonald,  C.  B.,  said,  "  It  was  not 
enough  that  the  windows  were,  to  a  certain  degree,  darkened 
by  the  wall  which  the  defendant  had  erected  on  his  own  ground. 
The  liouse  was  entitled  to  the  degi-ee  of  light  necessary  for  a  malt- 
house,  not  for  a  dwelling-house ;  the  converting  it  from  the  one 
into  the  other  could  not  affect  the  rights  of  the  owners  of  the 
adjoining  ground.  No  man  could,  by  any  act  of  his  own,  sud- 
deidy  impose  a  new  restriction  on  his  neighbour.  This  house  had 
for  twenty  years  enjoyed  light  sufficient  for  a  malt-house  ;  and 
up  to  this  extent,  and  no  further,  the  plaintiffs  could  still  require 
tliat  light  should  be  admitted  to  it.  The  question,  therefore,  was 
whether,  if  it  still  remained  in  the  condition  of  a  malt-house,  a 
jiroper  degree  of  light,  for  the  purpose  of  making  malt,  was  now 
prevented  from  entering  it  by  reason  of  the  wall  which  the  de- 
fendant ha<l  erected."  The  report  does  not  state  whether  any  new 
windows  had  been  made  in  the  house  upon  the  change  in  its 
destination,  or  whether  any  alteration  had  been  made  in  the  form 
or  size  of  the  amient  windows,  or  other  apertures,  for  admitting 
light,  [and,  except  upon  the  assumption  that  new  windows  had 
been  made,  or  increased  light  obtained  by  some  other  structural 
alt<-ration,  the  case  cannot  now  bo  relied  upon  as  an  authority  for 
th<'  above  proposition  (/). 


(«.»  (IWhj,  1  Camp.  320.  (/)  Sec  Yates  v.  Jack  (188G),  L.  R.  1 
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[It  lias  boen  lield  to  lui  no  answer  to  a  suit  for  obstruction  of      Extent  cf 
light  that  tho  ].lainti(f  lias  ohtained  as  much  additional  light  in       acqiurea. 
another  direction  as  the  defendant  is  about  to   obstruct.      "The  other  light, 
rio-ht  is  a  riffht  between  the  owner  of  the  dominant  and  the  owner 
of  the  servient  tenement.     lie  has  a  right  to  as  much  liglit  over 
his  neighbour's  land  to  and  f(u"  the  use  of  his  house  as  he  enjoyed 
twenty  years  ago,  and  the  neighbour  has  no  right  to  deprive  him 
of  such  light,  because  the  owner  of  the  dominant  tenement  has, 
either  by  purchase  from,  or  by  the  free  gift  of  any  other  person,  or 
by  the  operation  of  an  Act  of  rarliament,  obtained  other  light  in 
addition  to  that  which  he  had  a  prescriptive  right  to"  (u).     It  is 
not  clear  whether  this  decision  still  holds  good  to  its  full  extent ; 
but  at  all  events  it  appears  that  other  light  which  may  at  any  time 
be  obstructed  should  be  left  out  of  consideration  (.r) . 

If  an  actionable  nuisance  is  proved,  it  is  not  sufficient  for  the  <^lazed  tiles, 
person  who  obstructs  the  light  to  offer  to  patch  up  the  injury  he  is 
doing  by  putting  glazed  tiles  in  front  of  the  windows  in  question. 
"  A  person  who  wishes  to  preserve  his  light  has  no  power  to  compel 
his  neighbour  to  preserve  the  tiles  or  a  mirror  (which  might  be 
better),  or  to  keep  them  clean  ;  nor  has  he  covenants  for  these  pur- 
poses that  will  run  with  the  land  or  affect  persons  who  take  without 
notice.  And,  therefore,  it  is  quite  preposterous  to  say,  Let  me 
damage  you,  provided  we  apply  such  and  such  a  remedy  "  (//).] 

By  the  laws  of  all  countries,  and  by  the  English  law  at  a  very  Easement  of 
early  period,  it  appears  that  an  action  would  lie  for  the  obstructing  ^iJ^d  i.y 
of  ancient   lights  (s).      Although,  however,  by   the   civil   law,  a  enjoyment, 
servitude  of  prospect  could  be  acquired  in  the  same  manner  as  any 
other  servitude,  the  law  of  England  recognizes  no  such  right  {a), 
except  by  express  grant  or  covenant.     Of   the  existence  of   the 
right  when  so  created  the  squares  in  London  afford  well-known 
instances.     The   validity    of    restrictions   thus   imposed    is    fully 


Ch.  295;  Calcraftx.  Thompson  {IS67),  \5  [1904]   A.   C.   at  p.   211;  and  June  v. 

W.  11.387;    Yoioigy.  Shaper  (1872),  21  Jolly,    [1905]    1    Ch.   at   pp.   493,   49/; 

W.  R.  135;   Aynslerj    v.   Glover    (1874),  [1906]  A.  C.  7. 

L.  R.  18  Eq.  548  ;  10  Ch.  283  ;  Moore  v.  ,.  p      y^^^A    y.-C,  in  Dent  v.  Aiic 

IMl  (1878),  L.  R.  3  Q.  B.  D.  178;  Alt.-  ^-.^fVr^  Co.  (1866),  L.  R.  2  E(i.  238. 

Gen.  V.   Queen  Anne,  ^-c.  Mansions,  JJd.  251        Cf     Mac/cei/   v.    Scottish    Widows' 

(1889),  5  T.  L.  R.  430  ;  Dicker  w.  Fophum  ^    [.     ,^5--,    ^'^   j^  j;      541, 
(1890),  63  L.  T.  N.  S.  379  ;    ColU    Case,  ,''):,     '   '    „        nnn    o  l?.«    '"W  1. 

[1904]  A.  C.  211,  per  Lord  Lindley;  and  (;)  -^«'-f  ^  C«.s.  (1611),  9  Rep.  oS  b, 

cases  quoted  above,  p.  332.  and  cases  there  cited. 

((/)  Biicrs'   Go.  V.  King  (1870),  L.  R.  («)  "  The  law  don't  give  an  action  for 

9  Eq.  438.  such  things  of  delight."     Aldrcd's  Case, 

{x)  See  per  Lord  Lindley  in  Colls'  Case,  ubi  sup. 
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y     '    .  1   l,v  the    L'.rd   Chancellor   in  the   case   of    Squires   v. 


;..-,Afy. 


In  T/ie  Ationiey-Geiurnl  v.  JJomjhiy  (c),  a  motion  was  made  for 
an  injuuL-tiou  to  restrain  the  defeaJaut  from  proceeding  with  a 
cvrtaiu  building  whith  would  intercept  the  prospect  from  Graj's 
lun  Gardens;  and  the  report  states  "that  the  interposition  of 
the  Comt  was  desired,  not  on  the  foundation  of  a  nuisance,  but 
on  a  long  enjoyment  of  right  to  this  prospect  by  this  Society, 
which  right  had  been  admitted  formerly  by  parties  concerned  to 
dispute  it,  and  by  a  court  of  equity;  namely,  in  1686,  when 
several  orders  on  petitions  were  made  by  Lord  Jefferies  to 
restrain  the  building  so  as  to  intercept  this  prosp3ct :  and  the 
manner  of  defence  thereto  shows  this  right  of  the  Society  was 
nut  disputed,  it  only  going  upon  this,  that  the  Court  was  imposed 
on  bv  the  plans  shown.  That  rights  of  this  kind  have  been 
taken  notice  of,  appears  from  the  Act  of  Parliament  made 
for  adorning  Lincoln's  Inn,  where  the  parties  acquiesced  under 
such  a  right.''  Lord  llardwioke,  however,  refused  to  grant  an 
injunction  before  answer,  saying,  "  I  know  no  general  rule  of 
conmKJn  law  whieh  says  that  building  so  as  to  stop  another's 
jirospei't  is  a  nuisance ;  was  that  the  case,  there  could  be  no  great 
towns,  and  I  must  grant  injunctions  to  all  the  new  buildings  in 
this  town.  It  depends  on  a  particular  right,  and  then  the  party 
must  first  have  an  opportunity  to  answer  it.  As  to  the  orders 
made  by  Lord  Jefferies,  who  was  too  apt  to  do  things  in  an  extra- 
ordinary manner,  fortiter  in  modo  as  well  as  in  re,  they  were 
made  on  petition,  without  a  bill  filed,  and  those  I  lay  out  of  the 
ease.  There  may  be  such  a  right  as  this,  as  in  the  case  of  the 
Act  of  Parliament  touching  Lincoln's  Inn.  That  was  upon  agree- 
ment of  the  parties,  which,  if  shown  here,  it  would  be  different, 
or  if  there  was  ground  to  presume  such  an  agreement." 

[In  T/ic  Fi'i/niiongcrs^  Co.  v.  T/ie  East  India  Co.  {d),  Lord  Hard- 
wicke  says,  "  It  is  true  the  value  of  the  plaintiffs'  house  may  be 
reduced  by  rendering  the  prospect  less  pleasant  ;  but  that  is  no 
reason  to  hinder  a  man  from  building  on  his  own  ground." 


1    Mj-lne    &    Cmiir,    4.'J9.  the  common  covenant  for  quiet  enjoy- 

["  l/oxA«y  (18J8),  2  riiil.  774;  mont :   Foils  v.   Smilh  (18G8),   L.  R.   6 

7r>    It.    j..   ->'J;     We* t tin  V.   Maclhrmott  Eq.  311.1 
(1KC6.    L.    U.    2    CI..    72;     r,i,„ott    V.  /Nn-e«N    ov  .-> 

Stratum  flM";.  Johnn.  :J4l  ;   McLnm  v.  ^  (^'^^)'  ^  ^ '-'S-  sen.  4o2. 

MiKny  'lh73},  L.  K.  ;>  P.  C.  .•{27.     A  {d)  (17.'il),  1  Dickens,  163.  Ci.  Know  let 

(frant  will  not  bo  inauufiictured  out  of  v.  Richardson  (1681),  1  Mod.  55. 
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[Similarly  in  lhi({  v.  Imperial  Gas  Co.  {c),  it  was  decided  that  Right  to  have 
the  plaintiff  could  not  complain  of  the  erection  of  a  gasometer  not  acquired 
on  the  defendants'  premises  merely  on  the  ground  that  it  would  hy  enjoyment, 
prevent  the  plaintiff's  premises  and  name-board  from  being  seen 
from   the   high   road,  and  so  deprive  him  of   chance  customers. 
Apparently  the  name-board  had  not  stood  for  twenty  years  ;  but 
if  it  had,  the  decision  would  have  been  the  same  (/). 

And  conversely,  no  action  would  lie  for  the  loss  of  privacy  or  Privacy, 
amenity  by  the  opening  of  windows  in  a  neighbouring  house  (//), 
or  a  public  road  over  neighbouring  lands  (//) . 

Although  in  this  country,  owing  to  the  great  value  of  land  in  Law  of 
cities  and  the  small  extent  of  properties,  men  are  tenacious  of  every 
ray  of  light,  and  go  through  an  immense  amount  of  litigation  to 
assert  their  right  to  it,  in  some  of  the  United  States  of  America 
the  doctrine  of  the  English  law  does  not  prevail,  and  a  right 
to  light  cannot  be  acquired  by  prescription  or  implied  grant ;  the 
Coui-ts  there  applying  to  the  case  of  windows  the  reasoning  in 
Webb  v.  Bird  (i).  In  other  States  the  rule  of  the  English  law  is 
adopted  (k).  It  is  argued  that  a  man  may  easily  acquire  a  fringe 
of  land  surrounding  his  house  to  supply  himself  with  light  for 
his  windows,  and  his  neighbour  may  abstain  from  building  on  his 
land  to  the  obstruction  of  his  windows  for  a  number  of  years 
for  reasons  other  than  because  he  is  under  an  obligation  not  to 
build.] 

By  the  civil  law,  the  servitude  "ne  luminibus  officiatur"  was  Civil  law. 
one  of  the  ordinary  urban  servitudes  (/)  ;  a  similar  servitude  also 


(e)  (1866),  L.  R.  2  Ch.  158.  has  recently  been  sanctioned  with  some 

(/)  See  Smith  v.  Oxen  (1866),  35  L.  J.  qualifications  by  an  Act  of  Parliament  ; 

Ch.  317  ;   14  W.  R.  422  ;  and  per  Lord  but  it  cannot  be  applied  in  the  growing 

Blackburn    in    Dalton  v.   Angus  (1881),  cities  and  villages  of  this  country  with- 

L.  R.  6  App.  Cas.  824.  out  working  the  most  mischievous  con- 

[g)   Chandler    v.     Thomson    (1811),     3  sequences.     It  has  never,  I  think,  been 

Camp.   80;   13  R.  R.   756;  of.  Potts  v.  deemed  a  part  of  our  law  ;  and,  besides, 

Smith  (1868),  L.  R.  6  Eq.  311,  at  p.  318.  it  would  be  difficult  to  prove  that  the 

(//)  See  Re  Fenny  (1857),    7  E.  &  B.  rule  in  question  was  known  to  the  com- 

660  ;   Duke  of  Buccleuch  v.  Metropolitan  mon  law  previous  to  the  19th  of  April, 

Board  of  Works  (1870),  L.  R.  5  Exch.  1775.      There  were  two  nisi  prius  de- 

221,     237.      Lord   Manners    v.    Johnson  cisions  at  an  earlier  day;  but  the  doc - 

(1875),  L.  R.  1  Ch.  D.  673,  was  a  case  trine  was  not  sanctioned  in  Westminster 

of  express  covenant.  Hall  until  1786,  when  the  case  of  Bar- 

(i)  Below,    p.     339.      "There    is,    I  win  v.  Upton  was  decided  by  the  K.  B. 

think,    no    principle    upon   which    the  This  was  clearly  a  departure  from  the 

modern  English  doctrine  on  the  subject  old  law." — Per  Bronson,  J.,  in  Parker  v. 

of  lights  can  be  supported.      It  is   an  Poote,  19  "Wend.  (N.  Y.)  309. 

anomaly  in  the  law.      It  may  do  well  (/.)  Washburn  on  Elements,  583. 

enough  in  England,  and  I  see  that  it  (/)  Cum  autem  servitus   imponitur— 


G. 
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existed  for  the  right  of  prospect  (ui),  which  appears  to  haxe  been 
▼erv  extensive. 

The  right  to  the  enjoyment  of  air  is,  generally  speaking,  at 
common  law,  governed  Ly  the  same  principles  as  those  which 
regdate  the  passage  of  light;  [so  that,  while  no  right  can  be 
aciiuired  to  have  a  free  circulation  of  air  over  a  vacant  piece  of 
ground,  or  over  or  round  a  building  placed  upon  the  land  (the 
enjnvmeut  being  both  indefinite  and  practically  incapable  of  being 
interrupted)  (//),  the  right  to  the  access  of  air  to  a  house  through 
definite  apertures  opened  for  the  purpose  is  one  which  can  appar- 
ently be  acquired  by  user  at  common  law,  or  by  prescription  (o), 
and  it  is  not  necessary  that  there  should  be  a  defined  channel  over 
the  servient  tenement  through  which  the  air  flows  (;;).] 

The  old  authorities,  indeed,  mention  a  singular  case  of  an  ease- 
ment of  tliis  kind,  which  might  have  the  effect  of  imposing  very 
extensive  restrictions  upon  the  owners  of  the  neighbouring  land. 

AVinch,  J.,  said,  "  That  where  one  erected  a  house  so  high  that 
the  wind  was  stopped  from  the  windmills  in  Finsbury  Fields,  it 
was  adjudged  that  it  should  be  broken  down  "((/). 

And,  again,  '*  in  an  assize  of  nuisance,  brought  because  levavit 
domum  ad  nocumentum  of  liis  mill,  by  which  the  wind  is  stopped 
to  come  at  his  mill,  so  that  he  cannot  grind,  &c.,  and  the  jury  find 
that  the  defendant  has  erected  a  house  de  novo,  and  that  only  two 
yards  of  the  top  of  the  house  is  to  the  nuisance,  this  is  found  for 
the  plaintiff,  for  here  the  declaration  is  not  falsified  (falsifie)  (/•), 

nt  luminihu*  bjficiatur — hocmaximeadepti  {q)  Viner's  Abridgr.   Nusance,   G.  pi. 

vidi-imir,  ne  jus  sit  vicino.  iuvitis  noVns,  19.     [Taken  from  Wiuch'.s  Reports,  3, 

altiiwa'dificare,  atqueitamiiiuerelumina  ■where,  hi  what  profes.se.s  to  be  a  report 

nodtnjrum  ailifi<-iorum. — iJijf.  s,  2,  4,  de  of    the    procee<lings    of    the    Court   of 

nerv.  pni-d.  urb.  Common  Pleas  in  E.  19  James  1,  it  is 

{m)  Est  et  hiL"j  8crvitus — ne  prospectui  .>*aid  :   ' '  Winch  said  that  it  was  adjudged 

oflii  iutur. —  Dijr.  8,  2,  3.  in  this  Court,  that  wliere  one  erei-ted  a 

lutcr  w-rvitutes,  n(  liiminibitx  ojjiciatur,  hou.se  .«o  hi,yh  in  Fin.sbury  Fiekhs,  by  the 

H  Hf  protjifctui  ujfuidalur,  aliud  et  aliud  windmills,   that  the   wind  was  stopped 

fib!«?rvatur :  quod  in  prohpectu  plusquis  from  them,  that  it  was  adjudjred  in  this 

hal-t  n<-  quid  ei  ofBiiatur  ad  pratiorem  ca.se   that   the   house    shall    be   broken 

j>r«t»iM-<  tuni   »t   liberum  :    in    luniinibus  down."     These  Reports  profe.«sing  to  be 

kutvm    (uon  oftiferei   no  lumina  cujus-  a  translation  of  the  jud<re's  own   notes, 

quam     olrttturiora     fiant  ;     (juodcunque  it  seems  8tran;,''o  that,  instead  of  rcport- 

igitur  faeiat  ad  luniinis  inipt  dimeutum,  inpr  a  case,  he  .should  record  an  anecdote 

frohiU-ri  potest,  a  Bervitiu  dcbeatur. —  told  by  himself  in  Court,  and  speak  of 

bid    l.l.  himself  in   the  third  person.     This   is 

fii   Jlairit  V.  De  Pinna  (1886),  L.  R.  explained  by  the  fact  mentioned,  in  the 

33  Ch.  I)iv.  2:iH.  preface   to    Benloe    and    Dalison,    that 

0,   CaLlf  V.  Hryntit,  [1908]  1  Ch.  259;  Winch's  Reports  are  impropirly  ascribed 

ptT    Neville,    J.,    lit   p.    204  ;    but    see  to  that  learned  judge.] 
Jtryant  v.  Ltfrter,  jjost,  p.  340.  (;•)  This  is  erroneously  printed  "  satis- 

(/>)  Cable  V.  ISryant,  ubi  sup.  fied  "  in  Viner,  Nuaance,  N.  2,  pi.  6. 
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but  only  abridged,  aud  tlio  judgment  shall  be,  tliat  the  two  yards 
be  dejected."  M.  11  Jas.  1,  inter  Goodman  and  Gore  and  o//i('r.s, 
adjudged  (.s). 

[But,  in  view  of  the  later  decisions,  these   authorities  can   no  Easement  of 
longer  be  considered  good  law,  and  the  right  acquired  by  user  ''^^^' 
must  be  confined  to  the  access  of  air  through  a  definite  aperture. 

Thus,  in  Jfl'hb  v.  Bird  {f),  it  appeared  that  the  plaintiff 's  wind-   ff'<M  v.  liird. 


(.s)  2  Rolle's  Abr.  704,  Triall,  C.  pi. 
23.  [The  case  refci-red  to  by  RoUe  is 
reported  iu  Godb.  221,  as  2Vahern\s  Case 
(C.  P.  11  James),  where,  in  an  as.size  of 
nuisance,  the  phiiiitiff  showed  that  he 
had  a  windmill,  and  that  the  defendant 
built  a  house  so  as  it  hindered  his  mill. 
The  jury  found  that  the  defendant  built 
the  house,  but  that  ouly  two  feet  of  it 
did  hinder  the  plaiutift's  mill,  and  was 
a  nuisance.  The  Court  (Hobart,  C.  J.) 
■was  of  opinion  that  but  part  of  the 
house  should  be  abated,  viz.,  that  which 
was  found  to  be  a  nuisance. 

In  Goodman  and  Gore's  Case  (C.  P. 
10  Jas.  Godb.  189),  Goodman  brought 
an  assize  against  Gore  and  others  for 
erecting  two  houses  to  the  west  end  of 
his  windmill,  per  quod  ventus  impe- 
ditur.  &c.  It  was  given  in  evidence 
that  the  houses  were  about  eighty  feet 
from  the  mill  in  height,  did  extend 
above  the  top  of  the  mill,  and  in  length 
were  twelve  yards  from  the  mill ;  and, 
notwithstanding,  the  Court  (Coke,  C.  J.) 
directed  the  jury  to  find  for  the  defen- 
dant (1861,  see  10  C.  B.  N.  S.  27;^.  n.). 

On  the  cases  in  RoUe  and  Winch, 
Willes,  J.,  observes  that  there  was  a 
distinction  between  ordinary  mills  and 
the  prescriptive  right  which  the  lord  of 
a  manor  had  to  compel  all  residents 
within  the  manor  to  grind  their  corn  at 
his  mill.  Privileged  mills  of  that  de- 
scription had  peculiar  rights.  (10  C.  B. 
N.  S.  285.) 

These  three  windmill  cases  may  per- 
haps be  reduced  to  one,  and  that  a  case 
considered  by  the  lawyers  of  the  time 
as  of  no  authority  on  the  subject  of 
easements.  The  first  was  tried  before 
C  .ke,  C.  J.,  in  10  Jas.  1,  reported  by 
Godb.  189,  as  Gooiman  v.  Gore  ami 
Others.  It  will  be  seen  by  the  report 
that  Lord  Coke  displayed  a  di>positiou 
to  trip  the  plaintiff  uj)  on  a  point  of 
form,  a  circumstance  consistent  with 
the  fact  of  the  hoii.se  being  built  con- 
trary to  a  royal  proclamation  which  he 
would  not  directly  oppose,  as  he  was 
then  on  his  preferment,  being  then 
Chief  Justice   of    the    Common   Pleas, 


and  soon  after  appointed  Chief  Justice 
of  the  King's  Bench.  His  opinion  of 
these  procdamations  may  be  seen  in  3 
Inst.  201,  "  Of  Buildings,"  where  he 
says,  "  We  have  not  read  of  any  Act  of 
Parliament  now  in  force  made  against 
the  excess  of  building,  or  touching  the 
order  or  manner  of  building ;  but  it  is 
a  wasting  evil  whereunto  some  wise 
men  are  subject."  Also  in  12  Rep.  74. 
The  second  case  was  tried  the  following 
year  before  Hobart,  C.  J.,  aud  brought 
to  a  more  successfid  issue.  It  is  cited 
by  Rolle  as  Goodman  v.  Gore  ;  the  same 
as  that  given  to  the  first  by  Godbolt. 
Rolle  does  not  refer  to  Godbolt,  and 
probably  took  the  case  from  his  own 
notes  before  Godbolt  was  published. 
Godbolt  was  published  in  16.")  2,  when 
Rolle  was  Chief  Justice  of  the  Upper 
Bench.  Winch,  eight  years  afterwards, 
says  that  such  a  case  had  been  adjudged 
in  the  Common  Pleas,  and  his  description 
of  the  case  fits  the  cases  in  Go  Ibolt.  As 
to  the  authority  of  the  windmill  ease,  it 
is  mentioned  neither  by  Coke  nor  Hobart. 
Coke  in  his  chapter  on  buildings  (3  Inst. 
201),  says,  ''  Also  the  common  law  pi'o- 
hibitfi  the  building  of  any  edifice  to  the 
common  nuisance  or  to  the  nuisance  of 
any  man  in  his  house,  as  the  stopping  up 
of  /lis  liylit,  or  to  any  other  prejudice 
or  annoyance  of  bun."  Rolle  does  not 
abiidge  it  under  the  head  of  "  Xasance,''' 
where  he  abridges  the  judgment  of 
Wray,  C.  J.,  in  A/dred's  Case,  as  to  the 
stoppage  of  air  to  windows,  but  under 
the  head  of  "  'Trial,"  as  an  authoritv 
for  the  position  that  where  a  plaintiff 
declares  that  a  whole  building  is  a 
nuisance,  and  the  jury  find  part  only  to 
be  .so,  the  action  shall  not  entirely  fail. 

In  old  maps  of  London,  a  row  of 
windmills  apj)ears  on  the  heights  to  the 
north  of  London.  Probably  in  the  time 
of  King  James  it  was  thouirht  an  alarm- 
ing circuuibtauce  as  affecting  the  .supply 
of  food  to  the  eit\',  that  any  one  should 
build  so  near  them  as  to  take  the  wind 
from  their  sails.] 

{t)  (1861—3),  10  C.  B.  N.  S.  268  ;  13 
C.  B.N.  S.  841. 
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^  - -  at    [mill  was  built  in   18-J9.     The  defendant,  in  ISoU  and  18G0,  built 

-  a   schixil- house   within   twenty-five   yards   from   tho  mill,  which 

"  ■'  -  *•  ■*"^-  obstructed  and  tliverted  the  currents  of  air  that  would  otherwise 
have  passed  to  the  mill.  The  Court  of  Common  Pleas  held  that, 
a£  the  i.lamtiif's  mill  was  erected  within  time  of  legal  memory, 
there  could  be  no  prescription  at  common  law ;  nor  could  the 
plaintifT  pi-osoribc  under  the  Prescription  Act,  because  the  ease- 
ments cont«'niplated  by  the  second  section  wore  only  such  as  were 
to  be  exercised  upon  or  over  the  soil  of  an  adjoining  owner  and 
were  capable  of  interruption  (.v).  The  Exchequer  Chamber  agreed 
with  the  Connnon  Pleas  that  the  right  to  the  passage  of  air  was 
not  a  right  to  an  easement  within  the  meaning  of  2  &  ti  AVill.  4, 
e.  71,  s.  '2  ',  and  held,  further,  that  the  claim  could  not  be  supported 
upon  the  presumption  of  a  grant  arising  from  the  uninterrupted 
enjoyment  as  of  right  for  a  certain  term  of  years,  because  they 
thought,  in  accordance  with  the  judgment  of  the  House  of  Lords 
in  C/ia-scinore  v.  liichanls  {(),  that  the  presumption  of  grant  from 
lung-continued  enjoyment  only  arose  where  the  person  against 
whom  the  right  was  claimed  might  have  interrupted  or  prevented 
the  exercise  of  the  suV>ject  of  the  supposed  grant ;  and  in  the  case 
of  the  windmill,  it  would  be,  if  not  absolutely  impossible,  yet  so 
difficidt  to  prevent  the  exercise  of  the  right  claimed,  that  no  pre- 
sumjition  of  a  grant,  or  easement  in  the  nature  of  a  grant,  could 
be  fuunded  upon  the  non-interruption  of  the  exercise  of  the  alleged 
right  by  the  person  against  whom  it  was  claimed.  Blackburn,  J., 
.Slid  that  he  wi:5lied  to  guard  against  its  being  supposed  that  any- 
thing in  the  judgment  affected  the  common  law  right  that  might 
be  acquired  to  the  access  of  light  and  air  through  a  window. 

Brtmmtr.  In  Jiri/diif  \.  Lrfcrcr  (ii),  the  plaintiff  and  the  defendants  were 

occupiers  of  adjoining  houses,  Avhicli  had  remained  in  the  sime 
condition  for  some  thirty  or  forty  years.  The  defendants,  in 
rebuilding  their  house,  carried  up  the  building  much  beyond  its 
former  height,  and  stacked  timber  on  the  roof,  thereby  causing  the 
plaintiil's  chimneys  to  smoke  whenever  he  lighted  fires.  The 
jdaintiff  claimed  a  right  to  have  the  free  access  of  air  to  his 
chimneys,  and  added  a  claim  in  respect  of  nuisance.  The  facts 
being  proved,  Lord  Coleridge,  C.  J.,  gave  judgment  for  the  plain- 


Lrftnr. 


($)  Sec  above,  p.  23C,  («)  (1879),   L.  R.  4   C.  P.  Div.  172. 

/^  «<.r«     -  ,r    r     ^  Cf.    Chuilr,/  V.   Acklaf.d,   [189.5]    2    Ch. 

(0  (1869,,  ,  H.  L.  C.  :i49.  3^9 .  [-1897]  a.  C.  155. 
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[tiff;  Lut,  on  appeal,  judgment  was  entered  for  the  defendants  on   Eusementof 
the  authority  of  IFebh  x.  Jiinl.  ^^- 

Tlie  allegation  of  nuisance  was  disposed  of  by  the  answer  that       [ffevcr' 
the  smoke  was  produced.  Ly  the  plaintiff. 

As  to  the  claim  to  the  access  of  air,  tlie  Lords  Justices  held  that 
there  was  no  natural  right  to  such  access ;  for  the  establishment  of 
such  a  right  would  prevent  every  adjoining  owner  from  making  a 
reasonable  use  of  his  land.  Neither  could  the  right  be  acquired 
by  prescription  at  common  law, — for  the  building  of  a  house  did 
not  increase  the  natural  right  in  respect  of  the  land ;  nor  by  the 
doctrine  of  lost  grant, — which  was  only  ancillary  to  common  law 
prescription ;  nor  under  the  Prescription  Act,  which  did  not  apply 
to  air.  The  claim  was  vague  and  uncertain,  and  the  enjoyment 
incapable  of  being  interrupted  by  any  reasonable  means.  Lord 
Justice  Cotton  added  that  "  it  was  unnecessary  to  say  whether,  if  the 
uninterrupted  flow  of  air  through  a  definite  aperture  or  channel 
over  a  neighbour's  property  had  been  enjoyed  as  of  riglit  for  a 
sufficient  period,  a  right  by  way  of  easement  could  be  acquired"  (.r). 

On   the   other   hand,    in    2IoHchij   v.    Bhiiid,   cited   in  A/dred'.^  Air  through 
Case  {lA,  Wray,  0.  J.,  said  that,  for  stopping  as  well  of  the  whole-  ^""^o^«- 
some  air  as  of  light,  action  lies  and  damages  shall  be  recovered ;  ]]iancL 
for  both  are  necessary.     And,  if  the  stopping  of  the  wholesome 
air,  &c.,  gives  cause  of  action,  a  fortiori  an  action  lay  in  the  case 
at  bar  for  infecting  and  corrupting  the   air.     This  judgment  is 
thus  abridged  by  Rolle  (s)  : — The  stoppage  of  salubrious  air  is  a 
nuisance  as  well  as  the  stoppage  of  light. 

In    Ga/e    v.    Abbott  {a),    and    Dent    v.    Auction    Mart    Co.{b),  Galev.  Abbott. 
injunctions  were    granted   to    remove   and   prevent   impediments 
to  ventilation.     In  the  first  case  the  defendant  was  ordered  to 
remove  a  skylight  w^liich  he  had  placed  over  his  yard,  and  which 
materially  impeded   the   passage   of   air   to   the  window   of   the 
plaintiff's   back   kitchen.     It   was   by   that   means   alone   that   a 
thorough   ventilation    existed   to    the    plaintiff's   house,    and   the 
benefit    therefore   was    not    inappreciable.      In    the    other    case,  jj^^^f  ^  ^,^^. 
"Wood,  V.-C,  says :    "  There  is  a  staircase  lighted  in  a  certain  ^^o"  ^">'^  C'o. 
manner  by  windows,  which  when  open  admit  air.     The  defendants 
are  about  to  shut  up  these  windows,  as  in  a  box  with  the  lid  off, 
by  a  wall  about  eight  or  nine  feet  distant,  and  some  forty-five 
feet  high ;   and  in  that  circumscribed  space  they  purpose  to  put 

{x)  Cf.    Harris   v.    Ue   Pinna    (18S5),  (--)  2  Rol.  Abr.  141,  Nusans,  G.  pi.  16. 

L.  R.  33  Ch.  Div.  238.  {a)   (1«62),  8  Jur.  N.  S.  987. 

{>/)  (1611),  9  Rep.  58  b.  {h)  (1866),  L.  R.  2  Eq.  238. 
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Eaarmmt  uf 


Air  Uiraa^ 

wiodov*. 

Ittml  T. 

Jlmtlum  M*rt 


J^Jkmtm 
M'fttt. 


B*Xlfr  T. 
Bmttr. 


mil  T. 
Bmcrrtf  G>. 


Jt«a$  T. 
Gnyory. 


JUiM  r. 
Latiwur  CUrl 

CthU  T. 


[threo  water-closets.  There  are  difficulties  about  the  ease  of  air 
a^  distinguishe.1  from  that  of  light.  But  the  Court  has  interfered 
to  prt-vent  the  obstruction  of  all  circulation  of  air;  and  the 
introduction  of  three  water-closets  into  a  confined  space  of  this 
.!  ■  •■  n  is,  I  think,  an  interference  with  air  which  this  Court 
%,  .uize  on  tlie  ground  of  nuisance.     This  is,  perhaps,  the 

proiM?r  ground  on  which  to  place  the  interference  of  the  Court, 
altliough  in  de.-rees  the  words  light  and  air  are  often  inserted 
t.|:.-ther,  a.-^  if  the  two  things  went  pari  passu." 

\xiJohmon  v.  Wi/atfir),  an  injunction  to  restrain  the  obstruc- 
tion of  air  coming  to  ancient  windows  was  refused  by  the  Lords 
Justices,  on  the  ground  tliat  the  obstruction  would  be  casual  and 
temporary  only,  dcpen<ling  on  the  direction  of  the  wind. 

In  Jiaxft'i-  \.  noirrrO/),  an  injunction  had  been  granted  by 
Bacon,  V.-C,  against  permitting  so  muL-h  of  a  shed  to  remain  as 
would  intercept  the  passage  of  light  and  air  to  the  windows  of 
the  jdaintifi's  chapel.  The  Lords  Justices  on  appeal  struck  out 
of  the  order  .so  much  as  related  to  air,  on  the  ground  tliat  there 
was  no  evidence  as  to  interference  with  air. 

In  JLii/  V.  Lichfichl  Bmreri/  Co.  (r),  the  plaintiff  liad,  for 
upwanls  of  thirty  years,  enjoyed  a  free  access  of  air  to  his 
slaughter-house  through  two  apertures.  Fry,  J.,  said  that  the 
right  to  the  access  of  air  could  undoubtedly  be  acquired  at 
common  law,  not  by  prescription,  but  by  an  implied  covenant. 
In  the  case  of  a  dwelling-house  the  covenant  was  "  not  to  interrupt 
the  free  use  of  salubrious  air."  In  the  case  before  him,  the 
implied  covenant  was  "not  to  interrupt  the  free  access  of  air 
suitable  for  the  purpose  of  a  slaughter-house."  His  Lordship 
gave  damages  for  the  injury. 

In  Baxs  V.  a nfjor ;/{/),  the  plaintiffs  succeeded  in  establishing 
a  prescriptive  right  to  ventilate  their  cellars  by  means  of  a  sliaft 
communicating  with  a  disused  well  owned  by  the  defendant. 

Aliliii  v.  Latimer  Clorh,  ^fidr/irrid  ^-  Co.  {rj)  is  a  case  of  iniplic  d 
grant  of  the  access  of  air  to  timber  sheds.] 

In  Cah/c  V,  Jin/ant  (//),  the  common  owner  of  the  dominant  and 
servif-nt  tenements  conveyed  the  dominant  tenement  to  tlie  plaintiff, 
and  aft<Tw:inU  <'onveyed  the  servient  tenement  to  the  defendant. 


(r)  (1863),  2  Dv  G.  J.  &  S.  18  ;  9  Jur. 
N.  tt.  1333. 

(rf)  (1875).  44  L.J.  Cli.  02.5. 

(#)  fiRHO).  49  L.  J.  Ch.  r,hr> ;  r.i  L.  T. 

380.     Cf.  Cable  v.  Ilr>/,int,  W.  N.  (1900) 


p.  238. 

(/)  (1890),  L.  II.  '25  Q.  B.  D.  481. 
07)  [1894]  2  Ch.  437. 
(//)  [1908]  1  Ch.  259. 
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The  servient  tenement  was  in  lease  at  the  date  of  tlie  conveyance   EaHemcnt  of 

of  the  dominant  tenement  to  tlio  plaintiff,  and  the  lease  was  still  in  '. 

existence  at  tlie  date  of  the  conveyance  of  the  servient  tenement  to 
the  defendant,  but  the  lessee  joined  in  the  latter  conveyance  to 
merge  the  term.  Snhsequenily  the  defendant  erected  a  hoarding 
on  his  land  which  entirely  closed  two  windows  or  ventilators  in  a 
stable  standing  on  the  plaintiff's  land.  In  an  action  brought  by 
the  plaintiff  in  respect  of  this  obstruction,  it  was  held,  on  the  prin- 
ciple that  a  man  may  not  derogate  from  his  grant,  that  a  right  to 
the  access  of  air  was  to  be  implied,  although  there  was  no  defined 
channel  over  the  servient  tenement  through  which  the  air  flowed, 
and  a  mandatory  injunction  was  granted  for  the  removal  of  the 
hoarding. 

It  may  be  observed  here,  that  the  right  to  a  lateral  passage  RigM  to  prc- 

■,  n  o         I  IT  •    ^^  A.      ^.^       vent  accp-^s  uf 

of  an-,  as  well  as  to  a  flow  of  water,  superadds  a  privilege  to  tlie  impure  air  or 
ordinary  rights  of  property,  and  is  quite  distinct  from  that  right  ^^'^^^^  ^^"'^ '"' 
which  every  owner  of  a  tenement,  whether  ancient  or  modern, 
possesses  to  prevent  his  neighbour  transmitting  to  him  air  or 
water  in  impure  condition  ;  this  latter  right  is  one  of  the  ordinary 
incidents  of  property,  requiring  no  easement  to  support  it,  and  can 
be  countervailed  only  by  the  acquisition  of  an  easement  for  that 
purpose  by  the  party  causing  the  nuisance  (/). 

By  the  custom  of  London,  a  man  might  rebuild  his  house,  or  Custom  of 
other   edifice,  upon   the   ancient  foundation    to  what   height   ne 
pleased,   though  thereby  the    ancient  windows   or   lights    of   the 
adjoining   house  were   stopped,  if  there  were   no   agreement   in 
writing  to  the  contrary  (J). 

In  all  cases  where  the  right  is  claimed  under  tlie  statute,  a  justifi- 
cation of  a  disturbance  by  force  of  this  custom  is  taken  away  by 
the  express  enactment  of  the  statute  (s.  3),  "any  local  custom  or 
usage  notwithstanding"  (/.•). 


(0  [Cf.  as  to  water,  above,  p.  310.]  not  being  mentioned  in  sect.   3  of  the 

,  N   ^         -r.-      T      J        -KT    ,'s      T7-  Prescription    Act,    that    the   custom   of 

0)  Com    Dig    London,  N.  (o)  ;    lUn-  London,  as   to    buildinj^  on  an  ancient 

itanley  v.  Lee  (1818),  2  bwans.  l^'^.  foundation,  was  not  aiieoted  by  it  so  far 

[k)  Since  so  decided  in  Snlters''  Co.  v.  as  it  related  to  the  obstruction  of  air, 

Jay  (1842),  3  Q.  B.    109;   2  Gale   &  D.  and  a  formal  objection  was  made  to  a 

414 ;   [and  by  the  Court  of  Exchequer  decree    of    the   Vice-Chancellor   for   an 

Chamber,  Truscoit  v.  Merchcmt  Taylors'  injunction  on  this  ground.  Turner,  L.  J., 

Co.  (18.i6),  11   Exch.  855;  see  Cooper  v.  said  that  he  should  not  be  dispo.sed   to 

Jliibhuck   (1862).   12    C.   B.   N.   S.   456  ;  come  to  any  decision    upon   it  without 

Yates  \.  Jack  (18G6),  L.   R.  1   Ch.  299;  some  further  evidence  of  the  custom  ot 

Dent  V.  Jitction  Mart  Co.  ;,1866),  L.  R   2  the   city  extending   to   air,  as   well   as 

Eq.  249.  light,  of  which  there  was  no  evidence. 

In  the  Curriers'  Co.\.  Corbett  {1865)  (11  See,  too,   Dickinson  v.  Harbottlc  (1873), 

Jur.  N.  S.  719),  it  was  argued,  from  air  28  L.  T.  N.  S.  186.] 
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CHAPTER   III. 


\\  AYS. 


W 


\V»y  to 

tLurch. 


KiGiiTS  of  way  are  at  once  the  mo:^t  familiar  and  important  of 
the  i-la^s-  of  afhrmative  easements  whieli  impose  upon  the  owner 
of  the  ser\'ient  tenement  the  obligation  to  submit  to  something 
being  done  within  the  limits  of  his  owti  property. 

1  lights  of  this  natui-e  are,  in  their  exercise,  intermittent;  falling 
within  the  division  of  non-continuous  easements  already  alluded 
to.  These  rights  are  in  their  extent  susceptible  of  almost  infinite 
variety :  they  may  be  limited  both  as  to  the  intervals  at  which 
they  may  be  used — as  a  way  to  church  (a),  and  the  actual  extent  of 
user  authorized — as  a  foot-way,  horse-way,  or  carriage-way. 


•I  Viner's  Abr.  Nuisance,  H.,  15, 
ciUvK  JO  A.S8.  18  ;  33  II.  6,  26. 

[The  Year  B(X)k.s  cittti  in  Vincr  relate 
to  H  private  way  to  a  church  appur- 
tenaiit  to  the  hounc  of  a  parishioner,  and 
to  the  same  etfect  is  Brooke's  Abr. 
•  hiiiiyno.  pi.  2,  cited  Com.  Dig'. 
Chimin.  I).  2. 

But  there  may,  it  seems,  bo  another 
dc'»tcrij)tion  of  way  to  a  church  for  all 
thi-  iuhabitautM  of  the  parish  by  custom 
ItkLv  above,  p.  3;.  To  this  descrip- 
lii.ii  of  way  the  followinf;  authorities 
rt !.  r  F.  N.  B.  IHI),  n.  (427).  A  man 
fli.ill  not  have  a  writ  of  assize  of  nuis- 
ftUi  .■  f'lr  a  way  to  a  church,  becau.se  ho 
hiix  no  freehold  in  thechurch.  4  Edw.  3, 
NuiKiu'c,  K.  //i//  V.  JUtloe,  16  James, 
2  Uol.  Bep.  41  ;  2  Itol.  Abr.  287,  Tro- 
liibition,  v.,  pi.  48;  Vin.  Abr.  Trohibi- 
tion,  F.,  pi.  4S,  between  the  cliunh- 
Mwrdi-no  of  liithomc  and  Bowc.  Tlie 
« hunhwanh-mt  sued  in  the  iSpiritual 
(V.iirt  f'.r  a  way  to  the  church,  which 
'  ■•!    t4.    ajip-rtain    to   all    the 

j  by  prcNription.     The   de- 

<<  i,.;ii!,t  '1.  iiyiiit^  the  prescrij)tion.  a  pro- 
hibition wa*.  (frant<d.  (Smif/i  v.  Jtrmutt, 
l.')(;ur.,  Manh,  4.').  pi.  70  :  2  ]{ol.  Abr. 
2H0,  I'rohibition,  F.  47  ;  Viu.  Abr.  Pro- 
hibition. K.  4  7.)  Brackley  and  Cooke 
t«jd,  a  libel  may  be  in  the  ecclesiastical 


court  for  not  repairing  a  way  that 
leadtth  to  a  church,  but  not  tor  not 
repairing'  a  highway.  These  eases  are 
referred  to  by  Ayliffe  (I'ar.  438  and 
Gibson  (Cod.  293)  as  authorities  that 
the  right  to  a  church  jiath.  or  the  obli- 
gation to  repair  it,  are  within  the  juris- 
diction of  the  ecclesiastical  court  (see 
also  Walter  v.  Moutayuc,  1  Curt.  261  ;  1 
Burn.  Ecc.  Law,  395).  In  Amtiu^s 
Ca.sr  (H.  23  &  24  Car.  2  ;  1  Vent.  189), 
Lord  Hale  says.  "  If  a  way  lead  oidy  to 
a  church,  to  a  private  house  or  to  fields, 
'tis  a  private  way."  In  Thruwcr  n  CVifce 
(P.  24  Car.  2  ;  1  Vent.  208),  the  de- 
fendant was  indicted  for  stopping  a 
common  footway  to  the  church  at 
Whitby.  It  was  objected,  that  an  in- 
dictment would  not  lie  for  a  nuisance 
to  a  church  path,  but  suit  might  be  in 
the  ecclesiastical  court,  and  that  the 
damage  was  private  and  concerned  cnly 
the  parishioners.  Lord  Hale  sa3-s,  if 
this  were  a  common  footway  to  the 
chunh  for  the  parishioners,  the  indict- 
ment would  not  be  good,  for  then  the 
nuisance  would  extend  no  further  than 
the  parishioners,  for  which  tliey  have 
their  particular  suits  (see  also  per 
Dodderidge,  .T..  ,Suri/  v.  I'iyotl  (1625),  3 
BuLst.  340,  audpcr  Willes,  C.  J.,  Drake 
V.  WigUsuorth,  Willes,  C5S).    Referring 


WAYS. 


;J40 


Thus,  u  way  may  be  granted  for  agricultural  purposes  only  (/>),     Ways  non- 
or  for  tlie  carriage  of  coals  only  (c),  or  for  the   carriage  of   all     easements! 


otlier  articles  except  coals  {d). 

The   civil   law  also   recognised   the  validity  of   such   modified 
rights  {('). 

Like  other  easements,  rights  of  way  may  be  acquired  by  user.  Degrees  of 
But  as  such  user  is  not  continuous  and  may  vary  at  different  '^''^^^' 
times,  great  difficulties  are  presented  both  in  law  and  in  fact  in 
determining  the  amount  of  right  conferred  by  it ;  though  the 
maxim,  "  omne  majus  continet  in  se  minus,"  seems  equally 
ai)plieable  here  as  in  other  cases.  The  real  difficulty  is  to  ascertain 
what  constitutes  the  relative  majus  and  minus  in  rights  of  this 


to  theso  cases,  it  is  said  iii  Bac.  Abr. 
(Highways,  A.),  that  a  way  to  a  parish 
church,  or  to  the  coiuinon  fields  of  a 
town  or  to  a  village  which  terminates 
there,  may  be  called  a  jjrivate  way, 
because  it  belongs  not  to  all  the  king's 
subjects,  but  only  to  the  particular  in- 
habitants of  such  parish,  house,  or  vil- 
lage, each  of  whom,  as  it  seems,  may 
have  an  action  for  a  nuisance  therein. 
But  in  Fhi"/i.v  v.  Hoi'cnden  (Cro.  El. 
664),  where  a  way  was  claimed  for  all 
the  inhabitants  of  the  city  of  Canter- 
bury, it  was  held,  that  without  a  special 
grief  shown  by  the  plaintiff,  an  action 
lies  not,  and  a  case  of  Wtslbary  v.  Powrl 
is  there  referred  to  of  an  action  having 
succeeded  by  an  inhabitant  of  South- 
wark  for  an  obstruction  of  a  watering- 
place  common  to  the  inhabitants  of 
Southwark. 

On  the  authoi-ity  of  this  case  of  IVest- 
bury  V.  I'oirrl,  it  was  held  in  Harrop  v. 
Hirst  (186S),  L.  R.  4  Ex.  43,  that  the 
plaintiffs,  who,  in  common  with  other 
inhabitants  of  a  district,  enjoyed  a 
customary  right  to  have  water  from  a 
spout  for  domestic  purposes,  were  en- 
titled to  an  action  for  diverting  the 
water  without  proof  of  special  damage. 

A  right  of  way  cannot  be  claimed  by 
parishioners  by  dedication  within  time 
of  memory.  In  Ventri/  of  Bermondsei/  v. 
Broun  (1865),  L.  R.  1  Eq.  204,  Romilly, 
M.  R.,  says,  "I  do  not  doubt  a  parish 
might  possess  as  private  property  a 
right  of  way  as  this  ten-foot  way  in 
the  same  manner  as  they  might  possess 
a  field,  but  it  must  be  by  grant  from 
the  owner  of  it  ;  neither  do  I  doubt 
that,  if  such  a  use  was  conferred  on  the 
parishioners,  a  dedication  to  the  public 
would  not  be  presumed  without  cogent 
evidence.      A  dedication  to  the  parish 


by  the  owner  of  the  soil  cannot  be  pre- 
sumed. A  dedication  from  user  can 
only  be  presumed  in  favour  of  the 
public  generally,  and  not  in  favour  of 
the  inhabitants  of  a  particular  parish. 
This  is  laid  down  in  Pooh  v.  IIi('<kinson 
(1S43),  11  M.  &  W.  827  ;  63  R.  R.  782, 
and  is  unquestionable  law."  (Page  215.) 
Jlainisei/  v.  Isinoi/  (1863),  1  H.  &  C.  729, 
is  an  authority  that  such  a  way  may  be 
claimed  by  immemorial  custom,  but 
not  by  prescription  under  the  Prescrip- 
tion Act.     3  H.  &  C.  486. 

Interference  with  a  pathway  forming 
part  of  the  parish  churchyard  is  ;iction- 
iible  in  the  Ecclesiastical  Court,  and 
the  High  Court  will  not  entertain  juris- 
diction. Batten  v.  Gedye  (1889),  L.  R. 
41  Ch.  D.  507.] 

{/>)  lieignolda  v.  Edwards  (1741), 
Willes,  282.     See  below,  p.  357. 

{c)  Iveson  v.  Moore  (1700),  1  Ld. 
Raym.  486;  S.  C,  1  Salk.  15. 

[d)  Marquin  of  Staflord  v.  Coyncii 
(1827).  7  B.  &  C.  257  ;  31  R.  R.  186. 
8ee  also  Jackson  v.  Hiacey  (1816).  Holt, 
N.  P.  C.  455  ;  17  R.  R.  663;  {Tomlin\. 
Fuller  (1681),  1  Mod.  27  ;  Bidder  v. 
North  Staffordshire  Rail.  Co.  (1878), 
L.  R.  4  Q.  B.  Div.  412.] 

{e)  Modum  adjici  servitutibus  posse 
constat ;  veluti  quo  genere  vehiouli 
agatur,  (vel  non  agatur,)  veluti  ut  equo 
duntaxat,  vel  ut  certum  pondus  vehatur, 
vel  grex  illo  transducatur,  aut  carbo 
portetur.  Intervalla  dierum  etliorarum 
non  ad  temporis  causam  sed  ad  modum 
pertinent  jure  constitutaj  scrvitutis. — 
Dig.  8,  1,  4,  ^  I,  2,  deserv. 

Usus  servitutum  temporibus  secemi 
potest ;  forte  ut  quis  post  horam  tertiam 
usquo  in  horam  decimam  eo  jure  ntatur, 
vel  ut  alternis  diebus  utatur. — Ibid.  5, 
§1. 
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IV,fr^uf     nature.     A  man  may  allow  the  passage  of  foot  passengers  and 
'■y"        carriages  near  his  liouse,  and  yet  refuse  permission  to  drive  cattle 
along  the  same  road. 

lyjrd  Coke,  citing  the  authority  of  Fleta  and  Bracton  (./'),  says, 

-Tlu-re  are  three  kinds  of  ways  :  first,  a  foot- way,  which  is  called 

l.„  iter,  quml  est  jus  eundi  vel  arabulandi  homini ;  and  this  was  the 

first  way.     The  second  is  a  foot-way  and  a  horse-way,  which  is 

vctu*.  «'11'-*1  'I'^t^^^'  "^  agendo  ;   and  this  vulgarly  is   called   pack   and 

prime  wav,  because  it  is  both  a  foot-way,  which  was  the  first  or 

Vu.  prime  way,  and  a  pack  or  drift  ^^•ay  also.     The  third  is  via,  or 

adit  us,  which  contains  the  other  two,  and  also  a  cart- way,  &c. ; 

for    this    is    jus    eundi,    vehendi,    et    vehiculura    et    jumentum 

duoendi"  Ig). 

The  distinctions  here  taken  by  Lord  Coke,  which,  in  the  terais 
used  at  all  events,  correspond  Avith  the  definitions  of  the  civil  law, 
appear  to  be  of  no  practical  utility.  If  this  division  into  three 
classes  were  rigorously  observed,  the  second  comprehending  the 
rights  peculiar  to  the  first  class,  and  the  third  those  both  of  the 
second  and  first,  it  is  ob\-ious  that  the  establishment  of  a  right 
to  do  any  one  of  the  things  comprised  in  a  superior  class  would 
at  the  same  time  establish  a  right  to  do,  not  only  all  the  acts 
eomprised  in  the  inferior  classes,  but  also  all  the  other  acts  com- 
prehended in  that  class  of  which  it  forms  but  a  single  instance. 
Ku.  nt  ..f  But  such  is  clearly  not  the  case  by  the  law  of  England,  in  which 
it  has  been  expressly  decided  that  a  right  which,  adopting  Lord 
Coke's  definition,  is  of  the  highest  class,  as,  for  instance,  a  right 
to  drive  carts,  does  not  of  necessity  inclnde  the  right  to  drive 
eiittle,  ranged  by  him  in  the  subordinate  class  (//). 

Although  Lord  Coke  has  made  use  of  the  same  terms  as  the 
eivil  law  in  distinguishing  the  several  kinds  of  way,  yet  he 
appears  by  no  means  to  have  attached  the  same  meaning  to 
tlu-m.  Thus,  the  jus  eundi  of  the  civilians,  comprised  in  the 
first  ela.ss,  included  the  right  of  riding  on  horseback  as  well  as 
that  of  walking  (/) ;  the  actus  also  appears  to  be  more  extensive, 

(/)  Co.  Litt.  hd  a.  et  agendi  et  ambulandi ;  nam  ot  iter  et 

"i)  The  text   of   the   <ivil  law  in  as  actum  via  in   se   continet. — Inbt.  2,  3, 

folli.wi. :— /frr  wt  jiiH  rumli  arabulandi  piref. 

hoitiiii),    n<in    ctiam    jiirncntuiii    agendi  {h)  Ballard  x.  Bynon  (1808),  1  Taunt. 

(v«-l  rcliiciilutn)       Artui  e>t  jus  agendi  279  ;  9  R.  R.  770  ;   Cuuliuy  v.  jric/ffuison 

vi-1  juniktituin  v.l  veliieulum.     Ita  qui  (ISlii),    4    M.    &    W.    250;    Hiijli'im    v. 

liiiU't  it<T.  n<.tu!n  iiou  lial>i-t  ;  (jui  aitum  Jinlie'.,  (.H:$'J),  h  Bing.  N.  C.  022  ;   S.  C, 

hnUt,  <  t   it<r  hill"  I,  (i-uiiuc  uti  potest.)  7  ^eott,  827.     [See  below.] 
•  tiHjn  hiiic  jumciit'.       \,,i  PNt  juH  eundi  (i)  Iter  est  enim  qua  quia  pedes  vel 
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as   comprising-    a  right  of   passage  for  soiuo  species   of   carriage      Extunt  of 
(veliiculuni    diicere),  though   in  what  precise  manner  this  right     tfon  fw  the' 
was  to  be  exercised  appears  to  be  doubtful  (/.•)  ;   as,  unless  some         J"^y- 
restriction  is  put  upon  this  right,  great  difficulty  must  exist  in 
ascertaining  the  precise  distinction  between  actus  and  via. 

To  reiuovo  this  diihculty,  one  commentator  (/)  has  suggested 
that  "  the  actus  gave  a  right  of  passage  only  to  a  small  cart  or 
other  veliicle  drawn  or  pushed  by  the  hand,"  thus  making  the 
distinctions  of  the  civil  law  more  in  accordance  with  those  laid 
down  by  Lord  Coke. 

Lord  Stair  in  his  "  Institutes,"  after  remarking  that  by  the  Lord  Stair, 
civil  law  the  greater  right  of  way  comprehends  the  lesser,  says, 
"  Our  custom  sticketli  not  to  this  distinction,  but  measureth  the 
way  according  to  the  end  for  which  it  was  constituted,  and  by 
tlie  use  for  which  it  was  introduced,  as  having  only  a  foot  road, 
or  a  road  for  a  horse,  to  be  led  or  ridden  upon,  or  only  a  way  for 
leading  of  loads  upon  horseback,  or  a  way  for  leading  of  carts, 
or  a  way  for  driving  of  cattle,  and  is  observed  accordingly  "  {)n). 

In  BaJIard  v.  Li/son  [n),  which  was  an  action  of  replevin,  the  Ballard  y. 
defendant  avowed  taking  a  heifer  damage  feasant,  and  issue  was  ^^""' 
joined  upon  a  plea  in  bar  of  "a  right  of  way  to  pass  and  repass 
witli  cattle  from  a  public  street  through  and  along  a  certain  yard 
and  way  adjoining  to  the  said  place,  in  which,  &c.,  towards  and 
unto  certain  premises  in  the  plaintiff's  occupation  as  appurtenant 
thereto."  On  the  trial  it  appeared  that  the  plaintiff's  building 
had  anciently  been  a  barn,  but  had  not  been  used  as  such  for  a 
great  many  years  ;  that  the  folding-doors  of  it  opened,  not  to  the 
plaintiff's  yard,  but  to  a  highway  ;  for  many  years  it  had  been 
converted  to  the  purposes  of  a  stable ;  the  last  preceding  occupier, 
who  was  a  pork  butcher,  had  used  it  as  a  slaughter-house  for 
slaughtering  his  hogs ;  and  the  present  occupier,  who  was  a 
butcher,  used  it  as  a  slaughter-house  for  slaughtering  oxen.  The 
3'ard  in  question,  along  which  the  right  of  way  to  these  premises 
was  claimed,  was  a  narrow  passage  bounded  by  a  row  of  houses 
on  each  side,  the  doors  of   which  opened  into  it :   Avheu  a  cart  and 

(•.[ues  commeare  potest. — o'lg.  8,  3,  12,  (w)  Book  II.  tit.  7,   ^  10;    [.soe  the 

lie  serv.  pneil.  rust.  jucljrment  in   Di/ce  v.   Lid;/  Jatufs  llcnj, 

(/i)  Actus  veru  ubi  et  armenta  tr.iji-  1  M*Q.  So.  Ap.  iiOo,  as  to  the  acconinio- 

cere  et  vehiculutn  ducore  liceat. — Ibid.  dation  of   a  prescriptive    right  to  new 

[Qui  actum  habet,  et  plaustrum  dii-  inventions], 

cere  et  armeuta  agero  potest.— Ibid.  7.]  (w)  (ISOS),  1  Taunt.  270  :  9  II.  R.  770. 

{!)  Bynkershoek. 
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••      hor:»  wa..  diivou  throu-h  it,  the  foot  passengers  could  not  pass 

\      J     ,^;   the  carriage,  but  were  eompelled,  on  aecount  of  the  narrowness, 

""  i^T-   "    to  retreat  into  the  houses ;  and  they  would  be  exposed  to  con- 

i»./wr.     siderablo  danger  if  they  were  to  meet  horned  cattle  driven  through 

/)jf^.       .J       jj    ^^.^   .^  evidence   that   the  preceding  occupier  had  been 

accustomed  to  drive  fat  hogs  that  way  to  his  slaughter-house :  and 

that  the  plaintiff  had  been  accustomed  to  drive  a  cart,  the  only 

carriage  which  lie  possessed,  usually  drawn  by  a  liorse,  but  in  one 

or  two  instances  by  an  ox,  along  this  passage  to  this  barn,  where 

he  kept  his  cart ;  there  was  then  no  other  way  to  it.     He  had 

lately  begun  to  drive  fat  oxen  that  way  to  the  premises  for  the 

purpose  of  killing  them  there ;  but  there  was  no  evidence  of  any 

other  user  than  this  of  the  way  for  cattle.     No  deed  of  grant  was 

l.rodueed.     The  defendant  produced  no  evidence  tliat  he  had  ever 

iuti-rrupted  the  occupiers  of   the  plaintiff's   premises   in   driving 

cattle  there,  nor  that  they  had  been  usually  possessed  of  homed 

cattle  which  had  not  been  driven  that  way ;  he  admitted  that  there 

was   suHicient    evidence    of    a   right   of    way   for   all   manner    of 

carriages.     It  did  not  appear  at  what  period  tlie  houses  adjoining 

t!ie  way  had  been  built. 

For  tlie  phiiutilf  it  was  contended  lliat  a  right  of  way  for  all 
manner  of  carriages  necessarily  included  a  right  of  way  for  all 
manner  of  cattle ;   and  therefore  proved  the  prescription. 

Mansfield,  C.  J.,  told  the  jury,  tliat  inasmuch  as  this  was  a 
private  and  not  a  public  way,  they  were  not  to  conclude  that  a 
man  might  not  grant  a  right  of  way  to  pass  with  horses  and  carts, 
and  yet  preclude  the  grantee  from  passing  with  all  manner  of 
eatth' ;  and  the  degree  of  inconvenience  which  would  attend  the 
larger  grant  in  this  case,  furnished  an  argument  against  the 
probability  of  it.  He  directed  them,  therefore,  to  say  whether 
there  was  sufficient  evidence  of  a  right  of  way  to  drive  cattle 
loose,  or  wliether  they  would  consider  the  grant  or  prescription 
a.s  only  co-i'xtensive  with  the  use  that  had  been  made  of  it.  The 
jury  found  a  verdict  for  the  defendant. 

A  rule  having  been  obtained  and  cause  shown,  the  Court,  after 
taking  time  to  consider,  discharged  the  rule  for  a  new  trial.  The 
judgments  delivered  by  the  judges  were  as  follows  : — 

MansfieM,  C  .].,  having  adverted  to  the  facts  of  the  case, 
f)bg«'rvcd,  that  "  in  general  a  public  highway  is  open  to  cattle, 
though  it  may  be  so  unfrequented  that  no  one  has  seen  an 
instance  of  their  going  there  ;  but  the  presumption  would  be  for 


WAYS.  349 

cattle  as  well  as  carriages,  otherwise  cattle  could  not  be  driven      i-'xtontof 
from  one  part  of  the  kingdom  to  another.     The  authority  cited     tTon  for  tho 

from  Hawkins  only  refers  to  Co.  Litt.,  and  the  passage  in  Co.        J"'"^: 

Litt.  does  not  prove  that  Lord  Coke  was  of  opinion  that  in  the  HaUard  v. 
case  of  a  private  way,  which  must  originate  in  a  grant,  of  which, 
the  grant  itself  being  lost,  usage  alone  indicates  the  extent,  evi- 
dence of  a  limited  user  could  not  be  received  to  restrict  the  usual 
import  of  the  grunt.  The  general  description  given  by  Lord  Coke 
does  not  seem  to  touch  the  question.  He  refers  to  Bracton  (o), 
who  only  says  '  there  are  iter,  actus,  and  via  ' ;  but  says  not  a  word 
to  explain  the  meaning  of  either,  or  the  difference  between  them. 
Nor  can  I  find  in  any  of  the  books,  nor  even  in  any  nisi  prius  case, 
any  decision  that  throws  light  upon  the  subject.  A  parson  has 
the  via  or  aditus  over  a  farm  with  carts  to  bring  home  his  tithe, 
but  he  can  use  it  for  no  other  pTirpose.  I  have  always  considered 
it  as  a  matter  of  evidence,  and  a  proper  question  for  a  jury,  to  find 
whether  a  right  of  way  for  cattle  is  to  be  presumed  from  the  usage 
proved  of  a  cart-way.  Consequently,  although  in  certain  cases  a 
general  way  for  carriages  may  be  good  evidence,  from  which  a 
jury  may  infer  a  right  of  this  kind,  yet  it  is  only  evidence,  and 
they  are  to  compare  the  reasons  which  they  have  for  forming  an 
opinion  on  eitlier  side.  As  well  at  the  trial  as  since,  I  have 
thought  that  there  might  often  be  good  reasons  why  a  man  should 
grant  a  right  of  carriage-way,  and  yet  no  way  for  cattle.  That 
would  be  the  case  where  a  person  who  lived  next  to  a  mews  in 
London  should  let  a  part  of  his  own  stable  with  a  right  of  carriage- 
way to  it,  which  could  be  used  with  very  little,  if  any,  inconve- 
nience to  himself ;  yet  there  it  would  be  a  monstrous  inference  to 
conclude  that,  if  a  butcher  could  establish  a  slaughter-house  at  the 
inner  end  of  the  mews  without  being  indictable  for  a  nuisance,  he 
might,  therefore,  drive  horned  cattle  to  it,  which  would  be  an  in- 
tolerable annoyance  to  the  grantor.  So  cases  may  exist  of  a  grant 
of  land  where,  from  the  nature  of  the  premises,  permission  must  be 
given  to  drive  a  cart  to  bring  corn  or  the  like,  and  that  right 
might  be  exercised  without  any  inconvenience  to  the  grantor ;  but 
it  does  not  follow  that  cattle  may  be  driven  there.  The  inconve- 
nience in  this  case  is  a  strong  argimient  against  the  probability  of 
a  larger  grant.  The  defendant  was  the  proprietor  of  all  these 
houses.     My  brother  Chambre  mentioned  tho  case  of  a  public  way, 

(o)  Lib.  4,  fol.  232. 
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Kit.ai  of  restricted  to  carriages  only,  in  ^vllich  some  public  notice  was  affixed 
1f^!  ITxh^  to  caution  the  public  that  there  was  no  drift- way,  and  thought  that 
■  ■'■'■  _  the  absence  of  such  notice  in  this  case  was  an  argument  against 
•  thf  i.r..b:ibility  of  the  restricted  grant.  This  notice  might  be 
ri'.juivite  in  a  public  way,  but  in  a  private  way  out  of  which  cattle 
were  excepted,  the  grantor  might  reasonably  think  it  unnecessary 
to  give  his  grantee  notice  of  that  of  which  he  must  already  be 
conusant :  he  might  justly  suppose  that  the  grantee,  knowing  the 
nature  of  his  right,  would  not  attempt  to  use  the  way  otherwise 
than  according  to  his  grant.  I  can  fiud  no  case  in  w^hicli  it  has 
been  decided  that  a  carriage-way  necessarily  implies  a  cbift-way, 
though  it  ap})ears  sometimes  to  haNe  been  taken  for  granted.  I 
speak  with  doubt,  because  my  brother  Chambre  is  of  a  different 
opinion;  but  I  incline  to  hold  tliat  the  verdict  ought  not  to  be 
disturbed." 

Heath,  J.:  "This  is  a  prescriptiou  for  a  way  for  cattle,  and  a 
carriage-way  is  proved.  A  carriage-way  will  comprehend  a  horse- 
way, but  not  a  drift-way.  All  prescriptions  are  strict!  juris. 
Some  prescriptions  are  for  a  way  to  market,  others  for  a  way 
to  church,  and  in  the  ancient  entries,  both  in  Hastal  and  Clift,  the 
pleadings  are  very  particular  in  stating  theii'  claims.  In  Rastal, 
tit.  Ciuod  permittat,  the  distinction  is  clearly  seen.  Sometimes 
tliere  is  a  carriage-way  qualified.  One  claim  is  remarkable,  fugare 
quadraginta  averia.  The  usage  then  in  this  case  is  evidence  of  a 
very  different  grant  from  that  which  is  claimed,  namely,  to  drive 
fat  oxen,  animals  dangerous  in  their  nature,  and  which  tliere  might 
be  very  good  reason  to  except  out  of  a  grant  of  a  way  througli  a 
closely  inhabited  neiglibourhood.  The  jury  haNing  heard  the 
evidence,  and  formed  tlieir  opinion  upon  it,  I  am  not  prepared  to 
say  that  the  verdict  shall  not  stand." 

liawrence,  J.:  "I  should  have  been  as  well  satisfied  if  the 
verdict  liad  been  the  otlier  way,  but  as  the  jury  have  decided  upon 
the  evidence,  I  am  unwilling  to  distm-b  their  verdict.  This  is  the 
case  of  a  i»rescrii»tive  private  way,  which  presumes  a  grant :  the 
question  then  is,  what  was  the  grant  in  this  case  ?  That  is  to  be 
collected  from  the  use ;  for  it  is  to  be  presumed  that  the  use  has 
K'uu  according  to  the  grant.  A  grant  of  a  carriage-way  has  not 
always  been  taken  to  include  a  drift-way.  In  the  entries  are 
cases  of  prescription,  not  for  carriages  only,  but  for  cattle  also. 
Co.  Ent.  5,  (j.  (iuod  permittat  ad  carriandum  et  recarrianduni 
bhida,  fa-num,  et  iimum,  ac  omnia  alia  necessaria  sua,  cum  carris 
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et  carectis  suis,  et  ad  fugandum  omnia  et  omniinoda  averia  sua. 
The  person  wlio  drew  that  entry  certainly  did  not  conclude  that 
a  carriage-way  included  a  drift- way  for  cattle.  The  use  proved 
here  is  of  a  carriage-way  ;  the  grant  is  not  shown,  and  the  extent 
of  it  can  only  be  known  from  the  use.  If  the  use  had  been  con- 
fined to  a  carriage-way,  I  should  have  had  no  difficulty  whatever 
in  saying  that  it  afforded  no  evidence  of  a  way  for  horned  cattle  ; 
for  till  they  were  driven  there,  no  opposition  could  be  made,  nor 
the  limitation  of  the  right  shown  ;  but  pigs  have  been  driven  that 
way,  and  stress  is  laid  upon  this  circumstance.  That  then  may 
be  good  proof  of  a  right  to  drive  pigs  that  way,  but  the  user  of  the 
way  for  pigs  is  not  proof  of  a  right  of  way  for  oxen.  The  grantor 
might  well  consider  what  animals  it  was  proper  to  admit,  and 
what  not.  The  place  is  very  narrow,  and  full  of  inhabitants. 
There  is  no  danger  from  pigs,  and  carriages  have  always  someone 
to  conduct  them.  Cattle  may  do  harm,  and  passengers  cannot 
always  get  out  of  their  way  ;  but  if  the  cattle  are  driven  forward 
serious  injury  may  be  done.  The  nature  of  the  place,  therefore, 
ma}'  probably  ha^'e  suggested  a  limitation  of  the  grant." 

Chambre,  J. :  "I  think  there  ought  to  be  a  new  trial ;  for  all 
the  evidence  was  on  one  side,  and  the  verdict  went  against  the 
evidence.  I  ne\'er  thought  that  a  carriage-way  necessarily  in- 
cluded a  drift-way  ;  but  I  think  it  is  prima  facie  evidence,  and 
strong  presumptive  evidence,  of  the  grant  of  a  drift-way.  Un- 
doubtedly a  person  may  restrict  his  grant  as  he  pleases,  and 
when  he  has  so  limited  it,  the  pleadings  must  be  adapted  to  the 
particular  grant,  which  accounts  for  the  variety  in  the  entries. 
But  it  rests  with  the  grantor  to  prove  the  restriction  of  the  grant; 
otherwise  it  must  be  intended  to  be  of  the  usual  extent.  This 
inconvenience  indeed  may  occur  from  such  a  determination,  that, 
if  tlie  evidence  be  lost,  the  grantor  may  lose  the  benefit  of  his 
restriction,  but  he  may  and  ought  to  preserve  the  evidence  of 
the  restriction ;  and  the  inconvenience  would  be  of  small  extent ; 
for  I  believe  the  cases  are  very  few  where  a  carriage-way  has  not 
been  accompanied  with  this  right.  There  seems  to  be  almost 
a  necessity  for  including  it.  The  grantee  may  send  back  his 
horses  without  his  carriage.  He  may  draw  his  carriage  witli 
oxen,  !md  the  oxen,  as  well  as  the  horses,  must  be  driven  back 
loose  to  pasture.  There  is  strong  presumptive  evidence  then  of 
a  drift-way.  If  the  burthen  of  the  proof  lies  on  the  tertenant,  it 
certainly  is  possible  that  ho  may  lose  the  right  of  restraining  the 
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waj;  but  for  one  case  where  the  evidence  has  been  lost,  and 
would  be  .^ui-plied  by  this  decision,  there  will  be  a  thousand  cases 
where  u  rostrictiou  will  be  created  that  did  not  exist  in  the 
original  <rrant.  I  fear  these  rights  of  way  will  be  very  much 
narrowed,  if  they  are  to  be  confined  to  such  actual  use  of  them  as 
can  be  proved.  The  manner  of  using  a  way  may  vary  from  time 
to  time.  I  thiuk  the  proof  of  driving  hogs  is  an  important  cir- 
cumstance, and  very  strong  evidence  of  a  grant  of  way  fur  cattle. 
Acconlin"-  to  the  doctrine  contended  for,  it  would  be  necessary  to 
drive  i-verv  species  of  cattle  in  order  to  preserve  the  right  of 
jiu5."<iug  with  that  species.  If  a  man  had  a  little  field  where  cows 
lind  not  usually  been  pastured,  it  would  be  monstrous  tliat  he 
therefore  should  not  drive  his  cow  to  it.  Suppose  any  new 
species  of  cattle  is  introduced  into  the  country,  shall  the  grantees 
of  private  ways  have  no  passage  for  them  to  their  lands  ^  Is  it 
contended,  for  instance,  that  no  ancient  private  way  in  the 
kingdom  can  be  used  for  Spanish  sheep  ?  Much  of  the  argument 
has  been  built  upon  these  being  horned  cattle.  Many  breeds  of 
kine  have  no  horns,  may  the  grantee  drive  those  ?  As  to  the  argu- 
ment that  the  inconvenience  of  such  an  use  amounts  to  a  nuisance, 
nothing  of  that  sort  appears.  The  grantee  has  constantly  driven 
all  the  carriages  and  all  the  cattle  that  he  had.  This  is  a  claim 
by  prescription,  wliich  imports  great  antiquity,  and  it  does  not 
appesir  how  wide  the  way  was  at  the  time  of  the  original  grant, 
and  how  much  the  houses  have  encroached  on  it  long  since,  but 
those  encroachments  cannot  deprive  the  grantee  of  his  ancient 
right  of  way." 

Assuming  this  case  to  have  been  properly  decided,  it  would 
appear  that,  in  the  English  law,  a  right  of  way  of  any  one  kind 
does  not  of  necessity  include  any  other  kind.  Supposing  the 
question  to  arise  upon  the  record,  a  plea  of  a  right  of  way  to  drive 
carts  or  carriages  would  be  no  answer  to  an  alleged  trespass  in 
riding  on  horseback  across  a  man's  land  :  or,  if  pleas  were  framed 
strictly  in  accordance  with  the  facts  in  Ballard  v.  Di/mn,  a  plea  of 
a  right  of  passage  for  carts  would  be  no  justification  to  a  trespass 
committed  by  driving  cattle.  Assuming  this  to  be  correct,  a 
further  question  of  considerable  difficulty  arises,  "whether  proof 
of  the  user  of  any  one  kind  of  way  may  be  evidence  of  a  right  of 
any  other  kind"  ;  or  whether,  to  use  the  words  of  Chambre,  J.,  in 
Jidllard  v.  I)i/son,  "  it  would  be  necessary  to  drive  every  species 
of  uittle  in  onbr  to  preserve  the  right  of  passing  with  that  species." 
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On  the  autliority  ot'  tlie  case  of  Biilldnl  v.  JJi/.soii,  proof  of  one      Extent  of 

right  cannot  afford  more  than  presumptive  evidence  of  another  of     tLu  fm-  the 

equal  or  inferior  degree,  even  if  it  go  to  that  length,  and  evidence         J^^^' 

woidd  be  admissible  of  circumstances  rebuttino-  such  presumption,    Can  proof  of 

.  .  .  .  one  right  be 

such  as  in  that  ease  was  given  of  facts  slif)wing  the  improbability     evidence  of 

of  a  grant  for   the  passage  of  horned  cattle  along  the  road  in 

question  ;  and  supposing  that  it  does  amount  to  this  pre3um[)tion, 

it  must  follow,  that  the  onus  probandi  of  showing  the  restriction 

will  lie  upon  the  party  seeking  to  rebut  the  presumption.     But  in 

practice  it  is  hardly  to  be  expected  that  the  question  will  ever  be 

raised  by  tlie  mere  naked  proof  of  a  right  of  superior  degree ;  as 

it  is  probable,  that  in  proving  tlie  more  extended  right,  the  whole 

of  the  facts  connected  with  tbe  case  would  be  given  in  evidence, 

some  of  which,  as  in  Ballard  v.  Dyson,  may  afford  grounds  for  a 

verdict  of  the  jury  finding  the  restricted  right. 

Mr.  Justice  Heath  and  Mr.  Justice  Lawrence  were,  as  has 
already  been  seen,  of  opinion,  that  proof  of  use  of  a  cart  may 
afford  no  evidence  of  a  way  for  cattle.  Tlie  former,  indeed,  lays 
it  down,  that  "  a  carriage-way  includes  a  horse-way,  but  not  a 
drift-way " ;  while  the  latter  seems  to  have  proceeded  on  the 
general  ground  that,  a  grant  not  being  shown,  the  extent  of  the 
right  could  only  be  shown  from  the  use,  from  whicli  he  inferred, 
that  proof  of  a  use  of  a  carriage-way  and  of  a  way  for  pigs  afforded 
no  evidence  of  a  way  for  horned  cattle. 

Supposing  such  qualifying  circumstances  to  appear  in  evidence 
on  either  side,  it  would  be  a  question  for  the  jury  to  say,  whether 
the  presumption  of  law,  as  to  the  superior  including  the  equal  and 
inferior  class  of  easements,  was  rebutted  by  the  evidence  laid 
before  them.  With  reference  to  this  question,  it  might  be  im- 
portant to  show  what  had  been  the  conduct  of  the  parties  in 
modern  times :  even  modern  user  of  the  right  claimed,  if  un- 
objected to,  though  not  of  itself  sufficient  to  confer  the  right, 
would  be  obviously  corroborative  of  the  presumption  of  law. 

It  has,  however,  been  seen,  that  in  the  civil  law  the  superior  Sembie.  Proof 
class  of  easements  comprehended  the  inferior  ( ;;)  ;  and  unless  the  °0'l."^^^ 
authority  of  Lord  Coke  as  to  the  classificatiou  above  given  is  to  sumptive 
be   altogether   repudiated,    it    seems   impossible   not   to    admit   a  rrsht^of^  equal 
similar  rule  into  the  English  law,  at  least  to  the  extent  of  raising  «'"  inferior 

[j))  Ante,  346.  Julianus  refert  cum  agerc  ;  sicuti  qui  decern  deinde  quinque 
qui  actum  stipidatus  postea  iter  sti-  stipulatur. — Vinnius,  lib.  2,  tit.  3,  de 
pulatur,    posteriore    stipulatione     nihil       eerv.  rust.  4. 

G.  23 
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i:xt<.nt..f     a   presumption  tlmt  an  easement  of  the  superior  class  includes 

lii^f.^'tbT   tho*e  of  an  tMjual  or  inferior  degree,  until  the  inference  is  rohutted 

J"T-         by  evideDco :  those  of  an  equal  degree,  because  the  proof  of  one 

""  right  is  evidence  of  the  whole  class  to  which  it  belongs;  those  of 

an  inferior,  as  naturally  lomprised  in  the  more  extensi^•e  right. 

I'jx.n  the  general  principle,  that  ever}^  easement  is  a  restriction 
of  tlie  rights  of  property  of  the  party  over  whose  lands  it  is  exer- 
cised, the  real  question  appears  to  be,  under  the  peculiar  facts  of 
each  lase,  whether  proof  of  a  right  has  been  given  co-extensive 
with  that  amount  of  inconvenience  sought  to  be  imposed  by  the 
right  claimed.  Upon  this  doctrine  the  classification  of  rights  of 
way  ajtpears  to  depend,  which  assumes  that  the  rights  of  each 
class  impose  an  equal  amount  of  inconvenience  on  the  property 
subject  to  them.  It  is  obvious  that,  in  some  cases,  a  right  to  drive 
catth'  might  be  productive  of  greater  inconvenience  than  a  right 
to  drive  carts,  and  vice  versa.  It  will,  therefore,  be  for  the  jury 
to  infer  the  extent  of  the  supposed  grant  from  the  actual  amount 
of  injury  proved  under  all  circumstances  attending  it.  If  it 
apjjeared  that  the  way  had  been  used  for  all  the  purposes  required 
by  the  claimant,  there  would  be  strong  evidence  of  a  general 
right ;  while,  on  the  other  hand,  proof  that  the  party,  having 
occasion  for  a  particular  way,  had  not  made  use  of  the  way  in 
question,  would  be  almost  conclusive  evidence  that  he  had  not  a 
right  of  way  for  that  i)articular  piu'pose. 
'  oifitny  V.  This  doctrine  is  supported  by  the  case  of  Couiing  v.  Iliggiii- 

n>g<fintvn.  xoii  (q),  which  was  an  action  of  trespass;  which  the  defendant 
justified  under  a  plea  of  right  of  way  for  horses,  carts,  waggons, 
and  carriages.  It  was  held,  that  j)roof  of  user  for  farming  pur- 
poses did  not  necessarily  ]irove  a  right  of  way  for  the  purpose  of 
conveying  coal,  the  produce  of  a  mine  lying  under  the  defendant's 
land. 

In  the  course  of  the  argument,  Lord  Abinger  observed,  "  The 
extent  of  the  right  inust  depend  upon  the  circumstances.  If  a 
road  led  through  a  park,  the  jury  might  natui"ally  infer  the  right 
to  be  limited ;  but  if  it  went  over  a  common,  they  might  infer 
a  right  for  all  purposes.  losing  a  road  as  a  footpath  would  not 
prove  a  general  right,  nor  proof  that  a  party  had  used  a  road  to 
go  to  church  only.  Some  analogy  should  be  shown  between 
fumiing  and  mining  purposes."     And  Parke,  B.,  said  :  "  If  it  had 


(q)  (1838),  4  M.  £c  W.  245. 


WAYS. 


355 


Extent  of 

right  a  (lues- 

tion  for  the 

jury. 

CoicUng  v. 
Uigyinson. 


been  sliown,  tliat  from  time  immemorial  it  had  been  used  as  a  way 
for  all  purposes  that  were  required,  would  not  that  be  evidence  of  a 
general  right  of  way  ?  If  they  show  that  they  have  used  it  time 
out  of  mind  for  all  the  purposes  that  they  wanted,  it  would  seem 
to  me  to  give  them  a  general  right.  You  must  generalize  to  some 
extent.  If  your  argument  is  to  be  taken  strictly,  it  must  be  con- 
fined to  the  identical  carriages  that  have  previously  been  used  upon 
the  road,  and  would  not  warrant  even  the  slightest  alteration  in 
the  carriage  or  the  loading,  or  the  purpose  for  which  it  was  used." 

Parke,  B.,  in  his  judgment,  said:  "To  make  out  this  plea,  it  is 
necessary  to  show  an  enjoyment  of  the  way  generally  r^s•  o/r/^/'/, 
for  the  period  during  which  the  plea  states  it  to  have  been  used ; 
he  must  have  used  it  for  all  purposes  as  of  ririhf ;  and  such  user, 
for  all  purposes  for  which  it  was  wanted,  would  be  evidence  to  go 
to  the  jury  of  a  general  right.  Under  a  plea  of  prescription  of  a 
way,  it  was  necessary  to  show  a  user  of  it  for  all  purposes  time  out 
of  mind,  according  to  the  usual  terms  in  which  such  a  plea  is 
pleaded.  If  it  is  shown  that  the  defendant,  and  those  under 
whom  he  claimed,  had  used  the  way  whenever  they  had  required 
it,  it  is  strong  evidence  to  show  that  they  had  a  general  right  to 
use  it  for  all  purposes,  and  from  which  a  jury  might  infer  a  general 
right.  In  this  particular  case,  I  think  the  user  is  evidence  to  go  to 
the  jury  that  the  defendant  had  a  right  to  a  way  for  all  purposes 
for  twenty  years.  As  to  the  cj^'ect  of  such  evidence,  it  is  unneces- 
sary to  offer  any  opinion.  If  the  way  is  confined  to  a  particular 
purpose,  the  jury  ought  not  to  extend  it ;  but  if  it  is  proved  to 
have  been  used  for  a  variety  of  purposes,  then  they  might  be 
warranted  in  finding  a  way  for  all.  You  must  generalize  to  some 
extent,  and  wliether  in  the  present  case  to  the  extent  of  estab- 
lishing a  right  for  agricultural  purposes  only,  is  a  question  for  the 
jury." 

The  correctness  of  this  doctrine  was  also  recognized  in  the  case  lllghamy 
of  High  am  v.  Rabett  (r) ;  in  which  it  was  held  by  the  Court  of 
Common  Pleas,  that  a  finding  by  the  jury  of  a  right  of  way  for 
the  purpose  of  carting  timber,  did  not  support  a  plea  of  a  right  of 
way  for  all  carts,  carriages,  horses,  and  on  foot,  or  even  amount  to 
a  proof  of  any  one  of  those  rights  taken  separately,  so  as  to  admit 


Rabett. 


{>•)  (1839),  C)  Bing.  N.  C.  622;  S.  C, 
7  Scott,  827.  [Cf.  Dare  v.  Heathcote 
(1856),  25  L.  J.  N.  S.  Exch.  245, 
affirmed  in  error,    36    L.  J.  Ex.    164  ; 


Iloinns  V.  Verncij  (1884),  L.  R.  13  Q.  B. 
Div.  304,  where  it  was  also  held  that 
an  easement  so  discontinuous  did  not 
fall  within  the  Prescription  Act  at  all.] 
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of  the  verdict  being  entered  distributively  on  tlie  issue  joined  on 
the  plea. 

[In  Wimbledon  ami  Pufnri/  Commons  Conservators  v.  Di.ron  (.s), 
where  tlie  user  proved  was  a  user  for  farming  purposes  oulj-, — 
except  for  two  or  tliree  slight  oirc-umstances,  the  enlargement  of  a 
farm-house,  the  replacing  of  a  mud  cottage  by  a  brick  cottage,  and 
npjarcutly  the  taking  away  of  gravel, — the  Court  declined  to 
prfsume  a  gmnt  of  a  way  for  all  purposes,  and  an  injunction 
against  carting  building  materials  was  granted.  The  Lords 
Justices,  alHrming  Jessel,  M.  R.,  held  that  the  property  could  not 
be  80  changed  as  substantially  to  increase  or  alter  the  burden  upon 
the  servient  tenement;  and  Mellish,  L.  J.,  expressed  an  opinion 
that  IJaron  Parke,  when  giving  judgment  in  CoicHikj  v.  Hl(j(jiii- 
mii  (/),  had  not  ]»resent  to  his  mind  the  question  of  a  change  in 
the  dominant  tenement.  He  preferred  the  language  of  Lord 
Abinger. 

To  the  same  effect  is  Bradhurn  v.  Morris  (u),  where  it  was  held 
that  a  user  for  twenty  years  of  a  way  to  a  field  for  agricultural 
purposes  did  not  give  a  right  of  way  for  mineral  purposes,  no 
minerals  having  ever  been  got  upon  the  laud  in  question. 

In  Jliliicrs  Safe  Co.,  LUl.  v.  Great  NortJivrn  and  City  liaii- 
iray  jr),  the  question  arose  as  to  the  extent  of  a  way  to  be  implied 
over  a  common  passage  which  ran  along  the  backs  of  certain  free- 
hold houses  into  a  side  street.  These  houses  had  passed  under  the 
will  of  a  testator  to  various  devisees,  but  the  will  contained  no 
exi>ress  provision  as  to  any  rights  of  way  over  the  passage.  The 
plaintiffs  were  the  owners  of  two  of  these  houses,  deriving  title 
und<'r  one  set  of  limitations  in  the  will,  and  the  defendants  were 
the  owners  of  the  site  of  two  other  of  the  houses,  deriving  title 
under  another  set  of  limitations  in  the  will.  The  defendants 
pulled  down  the  two  houses  standing  on  their  land  and  constructed 
an  underground  railway  station,  having  one  of  its  entrances 
opening  into  the  passage,  and  the  question  of  the  extent  of  the 
right  of  way  was  raised  in  an  action  to  restrain  the  use  of  the 
passage  by  the  defendants  as  a  thoroughfare  for  their  passengers 
to  ur  from  the  railway  station. 


(«)  (1876),  L.  R.  1  Cli.  Div.  362.  Cf. 
the  dicU  in  Jl'tHtiimi,  v.  James  (18G7), 
L.  U.  i  (J.  r.  .077  ;  and  of  North,  J.,  in 
Mayw  of  Xtw  Winder  v.  Stoiill  (1«84), 


•27  C.  D.  e65,  at  p.  072. 
(/)  Al)Ove,  p.  3.')4. 
(m)  (187G),  L.  R.  3  Ch.  Div.  812. 
(J-)  [19071  1  Ch.  208. 
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[Kekewich,  J.,  after  dealing'  with  tlie  evidence  as  to  user  at  the      Extent  of 
dates  of  tlie  will  and  of  the  death  of  the  testator,  and  also  in  later    tf^y  f^i.  the 
years,  and  coming-  to  the  conclusion  that  the  user  had  throughout         J"'"y- 
been  for  domestic  and  ordinary  husincss  purposes,  held  that  the   MUner's  Safe 
defendants'  right  of  way  over  the  passage  extended  only  to  user  Great  Northern 
for  those  purposes,  and  that  tlie  right  claimed  by  the  defendants       andCuij 
was  in  excess  of  what  they  were  entitled  to. 

And  so,  where  the  way  is  of  necessity,  the  extent  of  user 
acquired  is  limited  by  the  necessity  existing  at  the  time  of  the 
implied  grant  (//),  or  created  b}^  the  purpose  for  which  the  con- 
veyance is  taken  (s). 

It  is  a  more  difficult  question  how  far  a  right  of  wa}^  expressly  Express 
granted  or  reserved  is  limited  by  the  ntiture  or  the  user  of  the  re^J^vation, 
tenement  to  which  it  is  annexed  {a) .     On  the  one  hand,  it  is  said  how  limited, 
that  the  grantor  looks  only  to  the  actual  user  of  the  dominant 
tenement,  and  that  to  alter  the  user  is  to  increase  the  burden  of 
the  easement.     On  the  other  hand,  it  is  argued  that,  if  it  were 
intended  to  limit  the  grant,  this  would  be  done  in  express  words ; 
that  a  grant  must  be  construed  against  the  grantor ;  and  that  a 
grant    in    terms    general    must    not    be    shackled     by    implied 
restrictions. 

The  question  is  often  complicated  by  the  terms  in  which  the 
dominant  tenement  is  described  in  the  grant ;  the  purposes  to 
which  the  tenement  is  put  being  referred  to,  a  limitation  of  the 
grant  is  inferred  from  this  reference. 

The  cases  are  conflicting,  and  it  may  be  well  to  examine  them 
in  historical  order. 

In  AJkui  V.  Go)nine  {h),  in  trespass  quare  clausum  f regit,  it  Allan  v. 
appeared  that  the  defendant  Gomme,  having  by  express  reserva-  ^'""'"'^• 
tion  a  right  of  way  over  the  plaintiff's  premises  to  a  stable  and 
loft  on  his  own  land,  and  to  a  "  space  or  opening  under  the  said 
loft  and  then  used  as  a  wood-house,"  converted  the  loft  and  the 
space  thereunder  into  a  cottage,  and  claimed  to  use  the  way  as 
appurtenant  to  the  cottage.     A  verdict  having  been  found  for  the 


(y)  Corporation    of    London     v.    Riggs  used  for  the  purpose  of  access  to  another 

(1880),  L.  R.  13  Ch.  D.  798.  close  lying  beyond  it  and  ia  the  pos- 

,  \    r,    ji.         J  ,       r      11)       1  /ico<?\  session  of  the  same  person,  is  discussed 

[z)  Serif  V.  Acton  Local  Board  (lSh6),  ,    ,  i>    ,.  rir    f^i.        ttt       k      ■     •!„ 

T     if    oi  nu    -n    c-o  below,  Part  IV.  Ch;i[).  III.     A  similar 

question  attecting-  ways  ot  necessity  was 

{a)  The    question    discussed    here     is  treated  in  Onyfurd  v.  Moffat  (1868),  L.  R. 

purely  one  of  construction.      The  case  4  Ch.  133. 

of  "  excess  "  in  the  user  of  a  way,  as  ib)   (1840),  11  A.  &  E.  759  ;  52  R.  R. 

where  a  right  of  way  to  one  close  is  492. 
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^■"'>"  [plnintitf,  the  defendant  obtained  a  rule  nisi  for  a  nonsuit,  Avliich 
was  disthargeil  hy  the  Exchequer  Chamber.  The  judgment  of 
•  the  Court  (c)  was  delivered  by  Lord  Denman,  C.  J.  His  Lord- 
ship, while  conceding  tliat  the  words  "  now  used  as  a  wood-house  " 
were  to  hv  taken  merely  as  ascertaining  the  place  where  the  open 
space  of  ground  was,  was  of  opinion  that  the  defendant  was  con- 
fined to  the  use  of  the  way  "  to  a  place  which  should  be  in  the 
f^niie  pirdicamciif  as  it  was  at  the  time  of  the  making  the  deed. 
"We  do  not  mean  to  say  that  he  could  only  use  it  to  make  a 
dej^osit  of  wood  there,  for  we  consider  the  words  '  now  used  as  a 
wood-liouse '  mereh'  used  for  the  ascertaining  the  locality  and 
identity  of  the  place  called  a  space  or  opening  under  the  loft ; 
and  we  tliink  he  might  have  the  benefit  of  the  way  to  make  a 
deposit  of  an}'  articles,  or  use  it  in  any  way  he  pleased,  provided 
it  continued  in  the  state  of  open  ground.  But  we  think  he  could 
only  use  it  for  purposes  Avhich  were  compatible  with  the  ground 
being  open,  and  that,  if  any  buildings  were  erected  upon  it,  it 
was  no  longer  to  be  considered  as  open  for  the  purpose  of  this 
deed.  Suppose  that  this  piece  of  ground,  instead  of  being  a  small 
quantity,  had  been  a  field  of  many  acres,  and  that  Browne  had 
sold  off  the  part  above  mentioned  to  the  plaintiff,  reserving  to 
himself  this  right  of  way  to  the  land,  calling  it  a  field  then  in 
jtastiu-e,  or  in  corn,  and  had  subsequently  filled  the  land  with  small 
cottages  or  had  built  a  factory,  or  established  gas  works,  it  surely 
never  could  be  contended  that  it  was  the  meaning  of  either  of  the 
parties  to  the  deed  that  there  should  be  a  riglit  of  way  over  the 
yard  to  those  buildings." 

The  Court  referred  to  Luttreirn  Cane  {d),  and  to  the  cases  where 
an  alteration  in  a  building  in  respect  of  which  lights  were  claimed 
had  been  held  to  extinguish  the  easement  {c). 
Jfrnmyx.  The  abovo  case  was  admittedly  one  of  first  impression  ;   and  in 

Jltnia,.;/  v.  Burnet  {/),  Parke,  B.,  considered  that  the  rule  had 
been  laid  down  too  strictly.  "No  doubt,"  he  added,  "if  a  right 
of  way  be  granted  for  the  purpose  of  being  used  as  a  way  to  a 
cottage,  and  the  cottage  is  changed  into  a  tanyard,  the  right  of 
way  ceases ;  but  if  there  is  a  general  grant  of  all  waj's  to  a  cottage, 
the  right  is  not  lost  by  reason  of  the  cottage  being  altered." 


Jiu 


rtiff 


U)  Ix;rd  I>.ntnan,  C.  J.,  and Littledule  (e)  IVeated  below,  Part  V.  Chap.  II. 

»ofCo]ffdH*:,JJ.  (/)  (1852),    8    Exch.    187,    192;    91 

(rf)  (1738),  4  Rop.  86  a.  R.  R.  427. 
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[In  South  Jlcfropu/ifrni  Coi/rfer//  Co.  v.  Ju/cii  {(/),  Jervis,  C.  J.,        Express 
made  a  similar  distinction.      "  If    I    grant    a   man   a  way  to  a     reservation, 
cottaffe  whicli  consists  of   one  room,  I   know  tlie  extent  of   the    ^'"^^^  limited. 
liberty  I  grant;  and  my  grant  would  not  justify  the  grantee  in  '■["«''* 
elaiming  to  use  the  way  to  gain  access  to  a  town  he  might  build  Cemetery  Co. 
at  the  extremity  of  it.     Here  the  grant  is  general, — to  use  the  ^"'  ^''^''• 
road  for  the  purpose  of  going  to  or  returning  from  the  land  con- 
veyed  or   any  part   thereof ;    it   is   not   defined,  as   in   the  case 
referred  to." 

These  dicta,  however,  leave  open  the  question  whether  the  pm-- 
pose  of  the  grant  can  be  inferred  from  the  actual  condition  of  the 
dominant  tenement,  or  from  its  user  as  described  in  the  grant,  or 
must  be  specified  in  the  grant  itself. 

WiUiamti  v.  James  [h)  was  a  case  of  prescription,  and  therefore  ii'unamsv. 
no  authority  on  the  point  now  being  discussed.  But  Willes,  J.,  '^""'^''■ 
in  giving  judgment,  said  that  the  distinction  between  a  grant  and 
prescription  was  obvious.  "  In  the  case  of  proving  a  right  by 
prescription  the  user  of  the  right  is  the  only  evidence.  In  the 
case  of  a  grant  the  language  of  the  instrument  can  be  referred  to, 
and  it  is  of  course  for  the  Court  to  construe  that  language ;  and 
in  the  absence  of  any  clear  indication  of  the  intention  of  the 
parties,  the  maxim  that  a  grant  must  be  construed  most  strongly 
against  the  grantor  must  be  applied." 

In  JFaffs  v.  Kelson  {i),  it  appeared  that  the  plaintiff  was,  by  Watts  \. 
express  words  contained  in  the  conveyance  of  his  premises,  entitled 
to  "  a  right  of  way  "  through  the  defendant's  gateway  and  close 
"  to  a  wicket- gate  to  be  erected  by  the  said  C.  "Watts  (the  plaintiff) 
leading  into  the  hereinbefore  described  piece  or  part  of  garden 
ground."  The  plaintiff's  premises  contained,  besides  the  garden, 
a  cottage  residence,  a  large  number  of  stalls  for  feeding  cattle,  a 
yard  and  outbuildings,  and  a  few  acres  of  land.  The  defendant's 
gate  would  admit  carriages.  The  plaintiff  did  not  erect  a  wicket- 
gate,  but  erected  a  cart- shed  on  the  same  spot,  and  brought  carts  to 
it.  The  defendant  having  obstructed  the  wa}^.  Lord  Eomilly,  M.  E., 
granted  an  injunction.  The  defendant  contended  that  the  way 
was  granted  for  so  long  only  as  the  part  of  the  plaintiff's  premises 
nearest  to  the  proposed  wicket-gate  should  continue  to  be  used  as 
a  garden,  quoting  Allan  v.  Gomme  and  the  other  cases;  but  Lord 


07)  (1855),  IG  C.  B.  42,  57.  {h)  (1867),  L.  R.  2  C.  P.  577,  581. 

(i)   (1870),  L.  R.  6  Ch.  1G6. 
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Expr««  [Romilly,  without  giving  roasons,  overruled  this  contention.  The 
jr:'!'n»Sj  «»««  s^nis  *o  ^^  consistent  with  either  sohition  of  the  point  now 
"^  ".'LtcJ.  unj^.,.  Jisc-ussion,  as  the  requirements,  not  only  of  the  garden,  but 
of  the  other  ]>orti<.ns  of  the  plaintiff's  premises,  might  properly  be 

considered. 

In  irooil  V.  SainHhr.s  [/,•),  the  plaintiff,  being  entitled  by  express 
grant  to  a  mansion  with  the  free  passage  of  water  and  soil  into 
and  to  a  cesspool  on  the  defendant's  land,  enlarged  the  mansion  so 
a.'i  to  increase  the  amount  of  soil  flowing  from  it.  The  defendant 
haviu""  stopped  the  drains  leading  to  the  cesspool,  the  case  came 
before  V.-C.  Hall,  who  restrained  the  defendant  from  preventing 
the  free  use  and  passage  of  water  and  soil  in  and  to  the  cesspool, 
but  added  that  his  order  was  only  to  protect  the  plaintiff  in  the 
reasonable  use  of  such  cesspool  to  the  extent  to  which  the  same  was 
used  i>rior  to  the  date  of  the  grant.  On  appeal,  however,  the 
decree  was  varied,  the  plaintiff  submitting  to  be  restrained  from 
allowing  the  drainage  from  the  additional  buildings  erected  by 
him  to  go  into  the  cesspool,  and  tlie  defendant  being  restrained 
from  pn'venting  the  free  passage  of  water  and  soil  into  the  cesspool. 
The  (,"ourt  apparently  treated  the  drainage  from  the  additional 
buildings  as  severable  from  the  drainage  from  the  original  building; 
and  thus  the  case  became  a  question  of  "  excess  "  rather  than  of 
construction  (/). 

In  United  Land  Compan>/\.  Great  Eastern  Raihcai/  Compan//{n)), 
^'J'ji^,  f^  it  ajipearetl  that  a  railwa}^  company  liad,  by  a  private  Act,  been 
empowered  to  make  a  railway  through  certain  lands  belonging  to 
the  Crown.  The  Act  required  the  company  to  make  such  con- 
venient crossings  across,  over,  or  under  the  railway,  where  it 
traversf'd  the  Crown  lands,  as  should,  in  the  judgment  of  the 
Commissioners  of  Lands  and  Forests,  be  "  necessary  for  the  conve- 
nient enjoyment  and  occupation  of  the  lands  "  ;  and,  in  accordance 
with  this  j)ro\ision,  the  company  agreed  with  the  Commissioners 
to  make  "  four  level  crossings  "  at  certain  specific  points,  "  with 
proper  apprf)achos  thereto  from  the  lands  on  the  other  side,"  three 
of  the  crossings  to  be  thirty  feet  wide  each,  and  the  remaining  one 
twenty  feet  wide.  The  crossings  were  made  substantially  in 
accordance  with  this  agreement.  The  land  in  question  was,  at  the 
date  of  the  Act,  marsh  or  pasture  land,  and  was  subject  to  a 


Uc)  (1876),  L.  R.  10  Ch.  682.  [m)  (1873),  L.  R.  17  Eq.  158  ;  (1875), 
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[statute  which  prcvcntod  private  b\ul(lino-&  from  being-  Luilt  upon       ExpresH 

it ;  hut,  the  laud  haviuf^  subsequently  been  sohl  free  from  this    rose rvsn ion, 

rostrietitm  and  advertised  for  re-sale  in  building  lots,  the  defen-    how  limited. 

dants,  being  successors  in  title  of  the  original  railway  company,     United  Land 

objected  to  the  level  crossings  being  used  for  the  purpose  of  access  g.  E.  Itui'i.  Co. 

to  the  houses  to  be  erected.      The   objection   was  overruled  by 

V.-C.   ]\Ialins,   who,   while    apparently  disapproving    of   Alftni  v. 

GoDi/nr,  distinguished  the  case  before  him   from  the   grant  of  a 

private  right  of  way  on  the  ground  that  it  was  a  case  of  compid- 

sory  sale,  and  that  a  railway  company  dividing  land  into  lots  was 

bound  to  render  it  as  useful  for  all  purposes  as  if  no  severance 

had  been  made.      He  thought  that  the  width  of  the  crossings 

showed  that  they  had  not  been  intended  to  be  used  merely  for 

agricultural  purposes.     The  nature  of  the  communications  agreed 

upon  had  no  doubt  reduced  the  amount  of  compensation  paid  (>/). 

On  appeal,  the  Lords  Justices  James  and  Mellish  affirmed  this 
decision,  chiefly  for  the  special  reasons  given  by  the  Vice-Chan- 
cellor.  But  Lord  Justice  Mellish  added  some  words  on  the 
general  principle.  "  No  doubt,"  he  said,  "  there  are  authorities 
that,  from  the  description  of  the  lands  to  which  the  right  of  way 
is  annexed  and  of  the  purposes  for  wliich  it  is  granted,  the  Court 
may  infer  that  the  way  was  intended  to  be  limited  to  those 
purposes ;  but,  if  there  is  no  limit  in  the  grant,  the  way  may  be 
used  for  all  purposes." 

These  words  are  difficult  to  reconcile  with  AIIa)i  v.  Gomnie, 
although  the  decision  itself  appears  to  be  distinguishable.  In 
fact,  both  decisions  rest  on  the  same  principle,  that,  in  construing 
a  grant,  all  the  circumstances  may  be  looked  at  for  the  pur})Oso  of 
arri\'ing  at  the  intention  of  the  parties. 

It  is  remarkable  that  in  Neircomoi  v.  Co ?/ /.soy;  (o),  which  was  a  Xeu-comenv. 
very  similar  ease  to  the  United  Land  Co.'s  Case,  Malins,  V.-C,  ''<'•<'''"'■ 
expressly  recognized  AlJan  v.  Gomnie  as  binding.  An  award  under 
an  Inclosure  Act  directed  that  each  of  the  allottees,  "and  the 
owner  and  owners  for  the  time  being  of  the  lands  hereby  to  them 
respectively  allotted,  shall  for  ever  hereafter  have  and  enjoy  a 
way-right  and  liberty  of  passage  for  themselves  and  their  respec- 
tive tenants  and  farmers  of  the  said  lands  and  grounds,  as  well  on 
foot  as  on  horseback,  and  with  their  carts  and  carriages,  and  to 


(«)  Cf.  Meff.  V.  Brown  (1867),  L.  R.  2  Q.  B.  630. 
[o)  (1876),  L.  R.  5  Ch.  Div.  133. 
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Expr««  [lead  and  drive  their  horses,  oxen,  and  other  cattle,  as  often  as 
n-S^^ion.  occ^-^ion  shall  require,"  over  a  certain  property  therein  specified ; 
bow  iimitod'^  j^n^j  tijj^t^  if  the  allottees  or  any  of  them,  or  any  of  the  owners  for 
"'  ^-    the  time  being  of  their  respective  allotments,  should  "street  out" 

the  wnv,  it  sh(juld  he  made  eleven  yards  broad  at  the  least  between 
the  quick-sets.  The  allotments  were  merely  agricultural  land. 
The  owners  of  one  of  the  allotments  having  commenced  to  build 
upon  their  land  a  number  of  villa  residences,  and  to  metal  the 
road  for  the  purpose  of  being  used  with  the  residences,  the  owner 
of  tlie  soil  nf  the  road  and  of  the  adjoining  property  interfered, 
and  insisted  that  the  way  could  not  be  used  except  for  access  to 
agricultural  property.  His  action,  and  the  appeal,  were  dismissed. 
Mulius,  Y.-C.,  distinguished  A/hni  v.  Gonime,  being  of  opinion 
that  this  was  not  the  case  of  an  easement,  but  of  an  arrangement 
between  the  owners  of  the  land  enclosed  for  the  formation  and 
t'njovment  of  a  way,  whicli  meant  a  way  for  all  purposes ;  but  the 
appeal  judges  repudiated  this  distinction,  and  apparently  relied  on 
the  fact  that  the  way  was  granted  as  appurtenant  to  "land," 
wliieh  meant  the  land  and  all  buildings  from  time  to  time  to  be 
erected  upon  it.  In  this  view  the  decision  in  Allan  v.  Gouiine 
would  turn  simply  on  the  description  of  the  dominant  tenement 
a.«i  a  "space  or  opening."  The  general  principle  of  that  ease  is 
not  explicitly  discussed. 
(«mmon  V.  In  Cainioii  v.  Vill'irs,  (p)  the  defendant  had  agreed  to  let  to  the 

plaintiff  a  house  and  a  piece  of  vacant  ground  for  the  building  of 
a  workshop  to  be  used  by  the  plaintiff  in  his  business  of  a  gas 
engineer,  and  tlie  right  of  "  ingress  and  egress  "  over  a  paved 
yard  in  front  of  the  house.  The  j'ard  liaving  been  blocked  up  by 
the  defendant's  vans,  so  that  no  vehicles  could  reacli  tlie  ]ilaintiff's 
house,  the  plaintiff  brought  this  action.  The  defendant  alleged 
that  the  plaintiff  had  nothing  more  than  a  right  of  footway ;  but 
Jessel,  M.  11.,  overruled  this  contention.  "Prima  facie,"  lie  said, 
*•  the  grant  of  a  right  of  way  is  the  grant  of  a  right  of  way  having 
regard  to  the  nature  of  the  road  over  which  it  is  granted,  and  the 
jiurposj?  for  which  it  is  intended  to  be  used ;  and  both  these 
circumstances  may  be  legitimately  called  in  aid  in  determining 
whetlier  it  is  a  general  right  of  way,  or  a  right  of  way  restricted 
to  fo(jt-passengers,  or  restricted  to  foot-passengers  and  horsemen 


[p)  (1878),  L.  R.  8Ch.  D.  415. 
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[or  cattle,  wliicli  is  goucrall}'  calltid  a  drift-way,  or  a  general  right       Express 
of  way  for  carts,  horses,  carriages,  and  everj'thing  else."  n^ervation, 

llis   lordsliip    then  applied  tliis  reasoning   to   the    case  before    ^^"w  limitc  l. 
him,  and,  haviug  referred  to  the  permission  to  build  on  the  vacant      Cannon  v. 
land,  the  nature  of  the  plaintili's  business,   and  the  widtli  and 
character  of  the  way,  granted  the  injunction  claimed. 

Finch  V.  Great  Wodern  Rail.  Co.  [q)  was  another  case  of  award  Fmch  v. 
under  an  Inclosure  Act;  but  here  the  way  in  (picstion  (twenty  '  '  '" 
feet  wide)  was  to  "  remain  a  private  carriage-road  and  drift- way 
for  the  use  of  the  respective  owners  and  occupiers  for  the  time 
being  of  the  allotment  over  which  tlie  same  passes,  and  of  several 
old  inclosed  meadows  and  woodlands  belonging  to  [A.],  a  meadow 
called  Broadmead  belonging  to  [13.],  and  the  said  inclosed  meadow 
belonging  to  [C]  to  which  the  same  passes."  A  part  of  the 
"allotment  over  which  the"  road  "passed,"  which  had  been 
pasture  land,  was  converted  by  the  defendant  company  into  a 
cattle-pen  for  storing  cattle  in  transit,  the  user  of  the  road  being 
much  increased  :  and,  an  action  having  been  brought,  a  Divisional 
Court  of  the  Queen's  Bench  Division  (r)  held  that  the  new  user 
could  be  justified.  The  Court  thought  that  Alian  v.  Gomme 
established  no  general  principle,  but  turned  on  the  construction 
of  the  particular  deed  referred  to;  and  that  the  United  Land 
Co.'' a  Case  and  Nen-comen  v.  Couhon  "  established  the  principle 
that,  where  there  is  an  express  grant  of  a  private  right  of  way  to 
a  particular  place,  to  the  unrestricted  use  of  which  the  grantee  of 
the  right  of  way  is  entitled,  the  grant  is  not  to  be  restricted  to 
access  to  the  land  for  the  purposes  for  which  access  would  be 
required  at  the  time  of  the  grant."  But  at  the  same  time,  their 
lordships  pointed  out  that  the  case  before  them  was  not  the  case 
of  a  grant,  but  of  an  award  under  an  Inclosure  Act ;  and  they 
appeared  to  rely  to  some  extent  on  this  distinction. 

In  Great  Wcdern  liaihcay  v.  Talbot  {>i),  Allan  v.   Gonune  was  not  a.  W.  R.  v. 
referred  to  either  in  argument  or  in  the  judgment,  but  the  decision  ^"^*<''- 
was  to  the  same  effect  as  the  decision  in  that  case,  namely,  that 
the  extent  of  the  right  of  way  was  to  be  measured  by  the  user  at 
or  previously  to  the  date  of  the  grant. 

The  railway  company  had  entered  into  an  agreement  that  they 
would  construct  and  maintain,    "  for  the  accommodation  of  the 


(-/)  (1879),  L.  R.  5  Ex.  D.  254.  {r)  KeUy,  C.  B..  and  Stephen,  J. 

(.v)  [1902]  2  Ch.  759. 
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[owLcrs  and  occupiers  for  the  time  being  of  the  lands  adjoining 
the  railway,"  amongst  other  \vorks,  a  level  crossiog  for  a  tramway 
which  was\ros6e<l  ou  the  level  hy  the  railway  company's  line. 
..........        At  the  date  of  the  agreement  the  owner  of  the  tramway  had 

lu^  it  for  i-ouveying  goods  and  traffic  from  his  land  to  a  neigh- 
bouring port.  He  had  also  allowed  coals  to  be  conveyed  along 
the  tramway  to  the  port  from  a  colliery  not  situate  on  his  land. 
Uis  successor  in  title  afterwards  claimed  to  be  entitled  to  convey 
over  the  level  crossing,  by  means  of  the  tramway,  goods  and 
trafRf  brought  on  to  her  land  from  other  places,  Avhether  situate 
on  her  estate  or  not.  Her  right  to  do  so  being  called  in  question, 
the  extent  of  the  right  of  way  conferred  upon  her  came  eventually 
before  the  Court  of  Appeal,  with  the  result  that  a  declaration  was 
made  to  the  effect  that  she  was  not  entitled  to  use  the  level 
crossing  for  the  purpose  of  conveying  goods  and  traffic  so  as 
substantially  to  increase  the  burden  of  the  easement  by  altering  or 
enlarging  its  character,  nature,  or. extent,  as  enjoyed  at  or  previous 
to  the  date  of  the  agreement,  or  as  since  enjoyed,  if,  owing  to 
ac«iuiescence  or  otherwise,  such  subsequent  enjoyment  was  then 
binding  on  the  railway  company ;  but  it  was  expressly  declared 
that  she  was  entitled  to  continue  to  bring  goods  from  the  above- 
mentioned  colliery  across  the  level  crossing,  in  the  same  manner  as 
the  sjime  were  brought  at  or  previous  to  the  date  of  the  agreement. 
The  judgment  of  the  Court  proceeded  upon  the  ground  of  the 
intention  of  the  parties  at  the  time  when  the  works  Avere 
executed. 

After  discussing  the  defendant's  claim  to  the  right  to  use  the 
level  crossing  for  conveying  goods  and  traffic  brought  on  to  her 
land  from  all  places,  whether  or  not  situate  on  her  estate,  Stirling, 
L.  J.,  who  delivered  the  judgment  of  the  Court,  observed,  "  Such 
a  user,  in  our  opinion,  goes  far  beyond  anything  which  could  have 
biM-n  in  the  contenqdatiou  of  anyone  wdien  the  works  were  made;  " 
and  he  expressly  stated  that  this  conclusion  did  not  appear  to  the 
Court  to  be  in  conflict  with  the  decision  in  United  Land  Co.  v. 
On  at  KttKtcrn  Hail.  Co.  (/),  which,  he  explained,  turned  on  the 
provisions  of  a  very  special  enactment. 

It  may  be  mentioned  that  in  the  Court  of  first  instance  the 
decision  was  in  favour  of  the  defendant,  on  the  ground  that,  there 
being  nothing  in  the  agreement  to  limit  the  user,  there  was  no 

(<)  See  above,  p.  ;J60. 
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Treason  why  she  sliovild  not  nse  tlio  crossing  for  any  ])nr])oso  she       Express 

,  ' ,  *'*riint  or 

jjleased,  provided  that  the  user  must  not  interfere  wiili  lli^  irnWu-  ,vservation. 

of  the  Great  Western  Eailway  Co.  ^"^  ^'""t*-^- 


In  llarria  v.  F/o/rcr  Sf  Sons  [h)  the  (question  involved  was  a  Harris  v. 
claim  to  use  a  right  of  way  for  the  purpose  of  access  to  buildings 
part  of  which  was  erected  upon  land  to  wliich  the  right  of  way 
was  not  appurtenant.  This  question  was  treated  in  the  Court  of 
first  instance  as  being  governed  by  the  decisions  in  United  Land  Co. 
V.  Great  Easteni  Rail.  Co.  (.r),  Nenromen  v.  Coukon  {>/),  and  Fineh 
V.  Great  Western  llaihcay  {z),  and  it  was  held  that,  the  user  being 
bona  fide  for  the  purpose  of  access  to  the  land  to  whicli  the  right 
of  way  was  appurtenant,  and  none  the  less  so  because  a  portion  of 
the  building  erected  on  that  land  extended  beyond  its  boundtiry, 
the  user  was  authorized.  But  this  decision  was  reversed  by  the 
Court  of  Appeal,  where  the  que.^tion  was  treated  as  being  governed 
by  the  decisions  with  regard  to  excessive  user  discussed  later  {a), 
and  the  case  would  appear  more  properly  to  call  for  consideration 
in  connection  with  those  decisions. 

Upon  the  whole  it  cannot  be  said  that  the  decision  in  Allan  v.  Conclusion, 
Gomme  has  established  any  general  principle.  The  nature  of  tlie 
road  over  whicli  the  way  is  granted,  and  of  the  dominant  and 
servient  tenements,  the  user  (if  any)  to  which  the  way  has  been 
subject  previously  to  the  grant,  the  pui-pose  for  which  it  is 
intended  to  be  used  or  which  might  reasonably  be  in  the  contem- 
plation of  the  jiarties,  and  all  the  surrounding  circumstances  must 
receive  consideration;  and  each  case  must  be  judged  upon  its 
circumstances  (/;). 

Probably  the  true  view  is]  that  there  is  no  po.sitire  division  General  rule 
of  rights  of  icay  into  disiinet  ehisses.  Where  the  extent  of  the  right  of  right. ^'^ 
is  to  be  inferred  from  user,  it  is  for  the  jury,  [or,  in  the  absence  of 
a  jury,  the  Court  exercising  the  functions  of  a  jury,]  to  say,  under 
all  the  circumstances  attendant  upon  the  user,  what  is  the  right; 
and  where  the  right  is  conferred  by  deed,  the  deed  itself  must  be 
looked  to  for  the  same  purpose.  Indeed,  in  the  civil  law,  from 
which  the  earlier  writers  have  adopted  their  technical  terms,  it 
would  appear  there  was  no  rigorous  classification  of  rights  of  way, 


(«)  (1904),  90  L.  T.  669  ;  20  T.  L.  R.  {z)  Above,  p.  363. 

501  :  on  appeal,  74  L.  J.  Ch.  127  ;  91  la)  Post,  Part  IV.,  Chap.  III. 

L.  T.  816  :  21  T.  L.  R.  13.  (A)  See  Sketcldcy  v.  Berycr  (1894),  69 

L.  T.  754.     Midhiml  Rati.  Co.  v.  Grihbk, 

{x)  Above,  p.  360.  [1895]  2  Ch.  827,  is  a  case  of  abandon- 

((/)  Above,  p.  361.  meut. 
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r        •     •  '  ..  the  very  terms  "iter,  actus  or  via,''  to  wbitli  a  particular 

i.gwas  attached,  were  adopted.  The  qualifications  of  ways 
seem  to  have  heen  as  numerous  as  in  the  English  law,  ex.  gr. 
wliat  kind  of  vehicle  should  be  used  or  prohibited ;  that  the  way 
Phould  oidy  be  used  with  a  horse,  or  that  a  fixed  weight  or  a 
imrtieulnr  commodity  only  should  be  conveyed,  &c.  So  also  it 
might  be  granted  to  be  enjoyed  only  at  certain  days  or  hours  (r). 

8n«Ul  MM*         [It  ri-mains  to  notice  a  few  cases  in  which  particular  grants  have 

So^"*^"^'     been  construed  by  the  courts.] 

l:,,...i.H  V.  I"  Jiridifoii  V.  Jldll  {(/),  it  was  held  that  a  reservation  in  a  lease 

Ji'i-  of  a  right  of  way  on  foot,  and  for  horses,  oxen,  cattle,  and  sheep, 

did  not  give  any  right  of  way  to  lead  manure. 

It  was  contended  also,  on  behalf  of  the  plaintiff,  that  "  to  lead 
manure  "  might  mean  nothing  more  than  to  carry  manure,  and 
that  if  he  had  a  right  of  way,  he  might,  in  the  exercise  of  it,  carry 
burdens.  The  authorities,  however,  seem  to  be  much  against  the 
proposition,  that  a  right  of  passage  would  in  general  give  a  right 
to  transport  bm-dens  in  the  several  modes  in  which  the  right  of 
way  might  be  exercised  {e) . 

It  is  tme  that,  according  to  the  civil  law,  a  man  having  the 
right  termed  "  iter,"  which  was  a  right  to  pass  on  horseback  as 
well  as  on  foot,  might  be  carried  in  a  litter ;  but  he  could  not 
drive  a  beast  of  burden  along  it.  So  the  right  termed  "  actus," 
which  was  a  right  of  passage  for  beasts  of  burden  and  carriages, 
gave  no  right  to  pass  ^\•ith  waggons.  "  Uui  sella  aut  lectica 
vehitur  ire  non  agfre  <licitur.  Jumentum  vero  ducere  non  potest, 
(jui  iter  tantuni  habet.  Qui  actum  liabet,  et  plaustnmi  ducere,  et 
jumenta  agere  potest.  Sed  trahendi  lapidem  aut  tignum,  ueutri 
eorum  jus  est"  (./'). 

It  is  obvious  that  to  hold  that  a  right  of  way  per  se  gave  a 
right  to  carry  bin'dens  would  impose  a  much  more  onerous  obliga- 

V  Ifodum    ndjid   Rervitutibus  posse       to  the  use  of  a  railway  for  other  purposes 

oouhtat  :     veluti     cjuo    ^'tinre    veliiculi       tlian  those  for  which  it  was  grauteil. 

airntur,  v<l  imti  aLratur,  vduli  ut  c(iuo  /  \  a        n  n     ?     .     t>  „«.,    /iuoqn     i 

,      .     '  1    .        ,  1  1    /  ('■)  See    JSal/anl    v.    Jli/non    (1808),    1 

diititaxat,  vf-1  ut  ccrtiiiii  pondus  venatur,  m     '  .     o-n      n  t:>     tj     --n .    rr-  ; 

■  Ml     •  1      '.  .  1  Taunt.    2<9      9  K.   K.    itO:  Jlighaiii  V. 

vol    KTfX    ille   transdufatur.    aut    oarho  ,,  ,  ,,  ,,o->c,\   -a     it    qo7     „    ,i  '.    ^n 

.':  -I-..       o     ,      -     t    ,     T»  Riihitt    18.ift),  (  Sfott,  827     and  partiou- 

portetur  —  Difr.  «,  1,  4,    6   1,  De  .serv.  ,     ,     /,     ,.   "        ,,  /icj«\     i   ir 

4.  •.   V  /  -L  •  larlv   Cnxrluiq  V.   Jlifiiniison  (Ih.iS),   4   M. 

.     .      ,    .         L        ■  ,.  \  »  »   "  •  21.)  :   [and  Dare  v.  Ileotlicote,  ubi 

poti'Kt  :  fc.rtf,   lit  quis  iMiNt  Imram  ter-  „,.  ■-    t 

!v  •     >  1     •  sup.  p.  3.).),  n. 

tioin  uwjiic  in  liorain  d<'ciinatn  eo  jure  *    *  '      -■ 

ntnttir,  vel,  ut  altc-ruin  dicbuH  utatur. —  (/)  Dipr.  8,  3,  7,  de  serv.  prad.  rust. 

Ib;'l     '.  }  1.  Pothier,  in  a  note  on  the  term  "  plau- 

'/      IK41),  1  Q.  B.  792  ;  1  Gale  &Dav.  strum,"    says,    "Id    est    currum  ;    non 

207.     See  nlnn    Durham  and  SutuUrlatid  verum    ]ilau>1  nun     iralicndis     ouiribus 

Rii\t.  Co.  V.  Walktr  (1842),  2  Q.  B.  9G3,  as  aptum." 
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tion  on  flio  sorvieTil  o^\ner;  for  if  he  wislicd  to  Luild  or  plant  Spcci«l  cases 
trees  on  liis  tenement,  lie  nnist  leave  a  higher  space  than  he  would  con^^trlu•tioIl. 
otherwise  he  ohliged  to  do.  For  this  reason  it  was,  in  the  civil 
law,  thtit  the  opinion  was  generally  entertained  that  neither  the 
"  iter  "  nor  "  actus  "  gave  the  right  to  pass  carrying  a  pole  erect. 
"  Quidam  nee  hastam  rectam  ei  ferre  licere  ;  quia  neque  eundi, 
neque  ngendi  gratia  id  faceret,  et  possunt  fructus  eo  modo 
lfcdi"(r/). 

[In  Midqley  v.  Richmond  {h),  general  words  in  an  Act  of  Parlia-  Muh/Uyw 
ment  reserving  a  way-leave  to  the  Bishop  of  Durham  for  coals,  ^^^'^^""'""^■ 
&c.,  gotten  out  of  any  lands,  were  restrained  by  the  context  to 
lands  belonging  to  the  see. 

In   Wood  V.   Sfoi(rhridf/e  Rail.    Co.{i),  a  grant   of  a  right   of  TJ'oodv.Sinur- 
way  over  a  certain  road  which  was  partly  formed  and  partly  only  f',^^  ^^ 
staked  out,  was  held  to  extend  to  the  whole  road,  formed  and 
unformed. 

In  21  if  calf e  v.  Wa^taira;/  {h),  a  reservation  of  a  right  of  way  to  2[itcatfev. 
the  "assigns"  of  the  grantor  was  held  to  operate  in  favour  of  his  '■'•'""'"!'■ 
licensees. 

In  Baxcndale  v.  North  Lamijcfh  Liberal  and  Radical  Chdj,  Ltd.  (/),  Baxendak  v. 
a  grant  of  a  right  of  way  to  the  grantee,  "  his  executors,  adminis-  ff/j^^'j^f/^"'"] 
trators,  and   assigns,   undertenants   and   servants,"   was   held   to  ,^-c.  ciub. 
extend  to  all  licensees  of  the  grantee  lawfully  going  to  and  from 
the  dominant  tenement. 

In  Thornton  v.  Little  {?n),  the  word  "visitors"  in  a  grant  of  a  nnm/onv. 
right  of  way  w^as  held  to  include  pupils  attending  a  school  carried  ^■'''^''■ 
on  upon  the  dominant  tenement. 

But  in  Keith  \.   T/rentieth   Codari/  Chd){n),  it  was   held  that  Keith  y. 
members  of  a  club,  whether  resident  or  not,  were  not  "  lessees,"  ^"^^"j.''''^y„j 
or  "  sub-lessees,"  or  "  tenants,"  or  "  families,"  or  "  friends,"  of  the 


{(/)  Dig.  8,  3,  7,  de  serv.  preyed,  rust.  qiiidqiiam  hMbere  ;  puta  deainbulntioues 

Pothier's   note   on    this    passage   is   as  arboribus  opauas,  qua?  servituti  nocerent. 

follows: — "Quidam    jus    rectjc    hastte  Ita  Maranus  ad  h.  tit." 
ferendee  quod  in  servitiite  via3  contineri  {/>)  (1845),  14  M.  &  W.  595  ;  confirmpfl 

dicitur,  in  servitute  actus  non  item,  ita  by  Hedlei/  v.  Femrick  (1864),  3  II.  k.  C. 

intelligunt;    ut   in    servitute   vite    non  349.     'Ditii.  Chadwick  y.  Mamh-n  {\^>j'i), 

solum'duntaxat  ad  certam  latitudinem,  L.  R.  2  Exch.  285  ;   Ardlcyw.  Giiardia»s 

sed  etiam  coelum  serviat  intra  earn  alti-  of  St.  Pancras  (1870),  39  L.  J.  Ch.  871. 
tudinem   qupe  hastse   ferendje  par   sit ;  (i)  (1864),  16  C.  B.  N.  S.  222. 

adeo   ut  is  cui  servitus  debetur,  possit  [k)   (1864),  34  L.  J.  C.  P.  113. 

plaustrorum  suorum  onus  usque  ad  banc  (/)   [1902]  2  Ch.  427. 

altitudinera  exagei-are  ;  ille  vero  qui  earn  {m)   (1907),  AV.  N.  68. 

servitutem  debet,  non  possit  in  loco  per  (n)  (1904),  73  L.  J.  Ch.  545  :  90  L.  T. 

quem  via  debetur,  infra  hanc  altitudinem  775;  52  W.  R.  554. 
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SpeoUl  c»M   [defenJnuts,  within  the  meaning  of  a  grant  of  the  use  of  a  garden 
,  .!..?r" -;i  .n.   ooutuining  tlios*-  wonls. 

And  iu  licyiiohU  v.  Moore  (o),  it  was  held  that  a  reservation  of 

jf...r.  ••  free  liberty  "  to  the  grantor,  "  his  heirs  and  assigns,  and  his  and 

their  attendants,   gamekeepers  and  servants,  to  Imnt,  fowl,   fish, 

hawk,  and  set  "  in  tlie  demised  premises,  did  not  authorize  the 

grantor  or  liis  assignee  to  permit  a  stranger  to  shoot,  in  the  absence 

of  tlie  grantor  or  his  assignee. 

sM^f.  I"  StU'if  V.  Crii-stal  Palace  Disfrivt  Gas  Co.  {p),  it  was  held  that 

iYy,;ai  PjIuct  j^  covenant  that  the  owners  and  occupiers  of  lands  conveyed  should 

c.  have  the  full  use  and  enjoyment  of  all  roads  "  in  as  full,  free, 

CDmidete,   and   absolute   a   manner   to    all    intents    and   purposes 

whatsoever   as   if   the  same  were   public   roads,"   entitled   them, 

not  only  to  the  use  of  the  roads  for  the  purpose  of  transit  or  for 

the  pm-poses  for  which  public  roads  could  be  used  at  the  date  of 

the  deed,  but  also  to  rights  subsequently  granted  over  public  roads, 

as  to  open  them  for  the  purpose  of  conveying  gas  to  the  houses  of 

the  occupiers. 

s^f,  2/,„fi  In  Scots  Mines  Co.  v.  LeadhUh  Mines  Co.  (g),  both  parties  held 

', ";.  *,/'""'l.    mines  \mder  the  Earl  of  Hopetoun.     There  was  a  reservation  in 

Al/<1  JIlMtt  Co.  '^  _ 

the  plaint ilfs'  lease  to  the  earl  and  his  tenants  of  the  use  of  all 
shafts,  sumpts,  cuts,  levels,  drifts,  and  other  way  gates  made  or  to 
be  madt',  with  power  of  sinking  and  driving  within  tlie  plaintiffs' 
grounds  for  the  convenience  of  his  other  works,  in  so  far  as  the 
same  could  be  done  without  incommoding  the  plaintiffs,  the  earl 
repairing  all  damages.  It  was  held  that  the  plaintiffs  were  under 
a  servitude  to  receive  all  water  conveyed  in  the  ordinary  com-se  of 
mining  by  the  defendants,  and  that  the  words  "  without  incom- 
moding," &.O.,  did  not  limit  the  use  of  the  shaft  in  working  the 
old  mines,  but  were  confined  to  the  new  works,  being  the  last 
antecedent.  Lord  Campbell  said :  "  The  occupiers  of  the  mines 
on  the  higher  level  are  only  empowered  to  do  within  their  own 
limits  what  might  be  done  prudently  in  the  ordinary  course  of 
mining;  they  certainly  would  not  be  justified  in  incautiously 
tapping  a  tarn,  and  so  inundating  the  country  below." 
S.E.nnil.ro.  In  The  yorth-Eastern  Rail.  Co.  v.  Lord  llastinfjs  (r)  a  specified 
a*  xngt.      ^^^^^  payable  by  the  railway  company  was  reserved  to  H.  on  coal 


(o)  [1898]  2  Ir.  R.  C41.  (,)  (i8.-,9),  34  L.  T.  34. 

(p)  (186-2).:i0Beav.C()G;  8Jur.  N.  S.  (rjhoOO]     A.     C.     2G0  ;      iiffirmiiifr 

422,  830 ;  31  L.  J.  Ch.  59r,.  [18'J9]  i  Ch.  G56. 
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[earric^l  over  any  part  of  cortuiu  railways  which  slioulJ  be  sliipped  Spwuil cases 
at  J'ui't  B.  For  more  than  forty  years  rent  was  paid  for  coal  construction, 
carried  over  the  railways  and  shipped  at  Port  B.,  when  the  coal  y  ^-  j^^^  q^ 
passed  over  H.'s  land,  but  no  rent  was  paid  when  it  did  not  pass  v.  HasUugs. 
over  H.'s  land. 

In  an  action  by  H.'s  successor  in  title  against  the  railway  com- 
pany it  was  held  that  tlie  company  were  liable  to  pay  the  rent  upon 
coal  carried  over  any  part  of  the  railways,  although  it  did  not  pass 
over  H.'s  land  ;  and  tliat  the  construction  could  not  be  affected  by 
the  fact  that  the  parties  had  interpreted  the  words  in  a  sense 
different  from  that  which  the  words  ])laiuly  bore. 

In  CoxHcihs  V.  Roac  (.s).  Lord  llomilly  held  that  a  grant  of  "  the  Cousensv. 
free  liberty  and  riglit  of  way  and  passage,  and  of  ingress,  egress, 
and  regress  to  and  for "  the  lessees  and  the  survivor  of  them, 
"  their  and  his  workmen  and  servants,  and  all  and  any  other 
persons  and  person  by  their  or  his  permission,"  over  a  "roadway 
and  passage,"  carried  a  right  of  way  for  foot-passengers  only. 

In  CoUinx  v.  Slade  [t],  the  construction  of  a  right  of  way  turned  Collins  v. 
on  the  words  "  as  used  and  enjoyed  by  William  Slade." 

In  Kiw.r  V.  l^anmm  {>(),  a  grant  of  a  right  of  way  for  carts  and  A'noxv. 
carriages  over  a  piece  of  land  coloured  green  on  a  plan  was  held,     *"*'""• 
partly  on  the  construction  of  the  grant  and  partly  on  evidence  of 
user,  to  extend  over  the  whole  of  the  land  coloured  green. 

In  Randall  v.  Hall  (.r)  proj)erty  was  sold  by  auction  in  sixty  Eandall  v. 
lots,  the  particulars  and  conditions  referring  to  a  plan,  upon  which  ^^"^^• 
a  number  of  roads  were  marked  out  so  as  to  provide  frontages  for 
all  the  lots.  A  purchaser  of  two  lots  at  the  auction  sale  claimed 
rights  of  way  over  all  the  roads  shown  on  the  plan,  but  it  was 
held  that  he  was  entitled  only  to  a  riglit  of  way  over  the  road 
adjoining  his  lots  and  leading  directly  to  the  public  highway. 

In  Coiccn  v.   Tniofitt,  Ltd.  (p)  a  lease  of  rooms  on  the  second  Coiren  v. 
floor  of  two  adjoining  houses,  numbered  13  and  14,  was  granted,     '"'^  ' 
together  with  free  ingress  and  egress  for  the  lessee  "  through  the 
staircase   and  passages  of   No.    13 ;  "    there  was  no  staircase  in 
No.   13   leading   to   the  premises  demised,   but   there   was   such 
a    staircase    in    No.    14.       It    was    held    that    the    lessee    was 


(s)  (1S71),  L.  R.  12  Eq.  3G6.  {x)  (1851),  4  De  G.  &  Sm.  813  ;    87 

(0   (1874),  23  W.R.  199.  %J'['l898]   2    Ch.    551;    on    appeal, 

(«)  (1877),  25  W.  R.  864.  [1899]  2  Ch.  309. 
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[entitled  to  the  use  of  tlie  staircase  in  No.  14,  in  tlie  Court  of  first 
iustauce  on  the  ground  tliat  the  Avords  -  of  No.  Di  "  might  be 
i^jec-ttHl  as  falsa  demonstratio  ;  and  hy  the  Court  of  Appeal  on  the 
ground  of  common  mistake  and  the  intention  of  the  parties. 

In  Strick  cV  Co.,  LhL  v.  CUn  0/^Vr.s-  Co.,  Lid.  (c)  the  defendants 
gi-anti'd  to  the  plaintiffs  a  lease  of  a  set  of  offices  in  a  block  of 
buildings.  No  mention  was  made  in  the  lease  of  any  right  of 
access  from  the  entrance  hall,  but  it  was  admitted  that  the 
l-laintilfs  had  such  right.  At  the  date  of  the  lease  the  entrance 
hall  was  of  large  dimensions,  and  the  defendants  subsecpiently 
proposed  to  alter  the  building  so  as  to  diminish  the  size  of  the 
entrance  hall.  The  plaintiffs  claimed  a  right  of  way  over  every 
part  of  the  entrance  hall.  It  was  held  that  no  such  right  existed, 
the  plaintiffs  being  entitled  only  to  a  reasonable  user. 

In  M<tropolitan  Bail.  Co.  v.  Foichr  {a)  it  was  held  that  upon 
the  true  construction  of  the  railway  company's  special  Act  of 
Parliament  a  tunnel  was  a  "  hereditament "  within  the  meaning 
of  '6^  Geo.  III.  c,  o,  8.  4,  and  not  a  bare  easement,  and  was  there- 
fore chargeable  ^^'ith  land  tax. 

In  Deacon  v.  Soutlt-Ea>i(eni  Bail.  Co.  {b),  it  was  held  that  a 
grantor  of  a  right  of  way,  having  once  defined  the  direction  of 
the  way,  could  not  alter  it. 

In  Bcil/i/  V.  Boof/i  (c),  where  a  house  had  been  granted,  together 
with  the  "  exclusive  use  "  of  a  gateway  connecting  the  house  with 
the  public  street,  the  gateway  being  described  by  height,  length, 
and  \\'idth,  it  was  held  that  the  grantee  was  not  confined  to  using 
the  gateway  as  a  means  of  access  to  the  premises  in  the  rear,  but 
could  use  it  for  all  lawful  purposes,  including  match-boarding  the 
ceiling,  and  fixing  a  bookstall  in  the  passage. 

In  Cookf  V.  Iiitjrain  {(I),  where  a  right  of  way  from  "every 
part"  of  a  piece  of  land  over  a  certain  road  had  been  granted, 
it  was  held  that  the  grantee  could  cross  from  any  point  in  his  land 
to  the  road  over  an  intervening  strip  belonging  to  the  grantor, 
and  that  this  right  had  not  been  abandoned  by  the  use  of  one 
mode  of  access  only. 

A  right  of  way  should,  generall}'  speaking,  have  a  terminus 
a  quo  and  a  tenninus  ad  quem,  so  as  to  be  bounded  and  circum- 


(r)  (1906),  22  T.  L.  R.  667. 

(a)  [18931  A.  C.  416. 

(b)  W,  IT.  (1889),  p.  79. 

(«■)  (1890),    L.    R.    44    Ch.    L)iv.    12. 


Dist.     Lou'lon    Taverns    Co.    v.     Jrork;/ 
(1888),  44  Ch.  Div.  21,  where  "the  ex- 
clusive ri^'ht  of  gateway  "  Avas  granted. 
{d)  (1893),  68  L.  T.  671. 


WAYS. 
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[scribed  to  a  place  certain  {<■)  ;  but  iu  Wimbledon  (Did  Putney  Com-    Special  cases 
nions  Coiisenrifors  v.  Di.ron  (  /'),  the  Lords  Justices  were  of  opiuion   construction. 
that  the  fact  that  the  occupiers  of  a  tenement  to  which  a  way  by 
user  was  claimed  had  used,  not  a  definite  road  marked  out  between 
th(^  termini,  but  a  number  of  tracks  indifferently,  did  not  prevent 
the  right  from  being  acquired. 

In  Metro})olitaii  Rail.  Co.  v.  Great  Western  Rail.  Co.  {(J)  a  lessor 
had  in  1878  leased  to  the  plaintiff  company  certain  land,  together 
with  a  right  of  way  through  a  circular  road  over  the  defendant 
company's  land.  The  way  was  not  definitely  described,  and  was 
never  in  fact  used  by  the  plaintiff  company.  It  was  held  that  the 
plaintiff  company  could  not  maintain  an  action  to  enforce  the  right 
of  way,  chiefly  on  the  ground  that  the  event  upon  which  the  right 
of  way  was  to  come  into  operation  had  not  happened,  but  the 
Court  expressed  an  opinion  that  the  right  claimed  was  too 
undefined  and  inilimited  to  allow  of  an  action  being  maintained.] 


{e)  Jlbonv.  Dremsall  (1610),  1  Bro^vul. 
216;  Yelv.  163;  Com.  Dig.  Chimin,  D. 
2  ;  and  Wilson,  J.,  in  Rouse  v.  Bardin 
(1790),  1  H.  Bl.  3.55  ;  37  R.  R.  414.  In 
South  Metropolitan  Cemetery  (Jo.  v.  Eden 
(1855),  16  C.  B.  42,  the  risfht  was 
granted  to  persons  coming  to  the  domi- 
nant tenement  or  any  part  thereof ;  cf . 
Cooke  V.  Ingram,  ubi  sup.  In  an  Ame- 
rican   case    {Jones   v.    Fercival,    5    Pick 


(Mass.)  485),  it  was  held  that  a  right 
of  way  over  land  in  all  directions, 
where  most  convenient  to  the  dominant 
owner  and  least  prejudicial  to  the  ser- 
vient owner,  could  not  be  prescribed  for, 
nor  could  a  grant  of  such  a  right  be 
presumed.  Cf.  Att.-Gen.  v.  Antrobus, 
[1905]  2  Ch.  1S8. 

(/)  (1875),  L.  R.  1  Ch.  Div.  362. 

{(/)  (1901),  84  L.  T.  333. 
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ClTAlTKlf  IV. 

KlflHT    Tt)    SITPOIU'    KKOM    N  KKill  IJOLKING    SOU.    ANP    HOUSES. 

Thk  right  to  support  from  the  adjoining-  soil  may  Le  claimed 
either  in  respect  of  the  land  in  its  natural  state,  or  land  subjected 
to  an  artificial  pressure  by  means  of  buildings  or  otherwise. 

A  further  right  to  support  may,  likewise,  be  claimed  for  one 
building  from  the  adjoining  buildings  on  either  side. 

In  connection  with  this  subject,  a  question  of  considerable 
importance  arises  with  regard  to  the  degree  of  care  which  a  party- 
is  bound  to  use  in  withdi-awing  support  to  which  no  right  has 
been  acquired  by  an  easement. 


Sect.  1. — Xafni-al  Support  to  Lniift. 

Natural  Bup-        H    every  proprietor   of   land  was  at  liberty  to   dig  and  mine 

I-^rttoi-jiL       fif  pleaHttrc  on  liin  own  noil,  without  considering  what  elfect  such 

excavations  nmst  produce  upon  the  land  of  his  neighbours,  it  is 

obvious  that  the  withdrawal  of  the  lateral  support  would,  in  many 

cases,  cause  the  falling  in  of  the  land  adjoining. 

As  far  as  the  mere  support  to  the  soil  is  concerned,  such  sup])ort 
must  have  been  afforded  as  long  as  the  land  itself  has  been  in 
existence ;  and  in  all  those  cases  at  least  in  which  the  OAvner  of 
land  has  not,  by  buildings  or  otherwise,  increased  the  lateral 
A  rijrht  of  pressure  ui»on  the  adjoining  soil,  he  has  a  right  to  the  support  of 
au"caI^"*L.  ^^'  ^  ^^  ordinary  right  of  property,  not  as  an  easement,  as  being 
necessarily  and  naturally  attached  to  the  soil.  The  negation  of 
this  princii)le  would  be  incompatible  with  the  very  security  for 
property,  as  it  is  obvious  that,  if  the  neighbouring  owners  might 
excavate  their  soil  on  every  side  up  to  the  boundary  line  to  an 
iud<*finite  d<'itth,  land  thus  deprived  of  support  on  all  sides  could 
not  stand  by  its  own  coherence  alone. 
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Altliouo'li  llioro  [was  for  some  time]  no  direct  decision  in  sup-  Support  to 
port  of  this  doctrine,  yet  the  leaning  of  the  Courts  appears  to  have  property, 
been  in  its  favour  from  a  very  early  period :  thus,  in  Rolle's 
Abridgment  (ft)  it  is  laid  down,  "  It  seems  that  a  man  who  has 
land  closely  adjoining  my  land,  cannot  dig  his  land  so  near  mine 
that  mine  would  fall  into  his  pit ;  and  an  action  brought  for  such 
an  act  would  lie."  "  It  may  be  true,"  said  Lord  Tenterden,  in 
delivering  the  judgment  of  the  Court  of  King's  Bench  in  W;/att 
V.  Harrison  (h),  "that  if  my  land  adjoins  that  of  another,  and  I 
have  not,  by  building,  increased  the  weight  upon  my  soil,  and  my 
neighbour  digs  in  his  land,  so  as  to  occasion  mine  to  fall  in,  he  may 
be  liable  to  an  action." 

[This  doctrine  was  treated,  in  the  judgment  of  the  Court  of 
Queen's  Bench  in  HumpJiries  v.  Brogden,  as  one  long  settled  by 
the  law  of  England  [a)  ;  and  in  the  last-mentioned  case  it  was 
decided  that  the  like  right  of  support  exists  in  respect  of  the  ad- 
joining soil,  subjacent  as  well  as  adjacent,  so  tliat  if  the  surface  Subjacent 
and  the  subjacent  soil  be  vested  in  different  owners,  the  owner  of  ^°'^- 
the  former  has  the  like  right  as  against  the  latter. 

But  the  obligation  to  support  a  particular  property  only  binds  so  Intervening 
much  of  the  adjoining  land  as  is  necessary  to  sustain  such  property  ^^^^       , 
in  its  natural  state  ;  so  that  no  man  can  sue  for  damages  caused  to 
his  property  by  the  excavation  of  land  not  immediately  adjoining 
it,  if  the  damage  would  not  have  resulted  but  for  the  excavation  of 
the  intervening  land  {d). 

And  the  natural  right  does  not  extend  to  have  the  support  of  Support  by 
any  underground  water  which  may  be  in  the  soil,  so  as  to  prevent  "^^*®^- 
the  adjoining  owner  from  draining  his  soil,  if  for  any  reason  it 
becomes  necessary  or  convenient  for  him  to  do  so  ;  the  presence 
of  the  water  in  the  soil  being  an  accidental   circumstance,  the 
continuance  of  which  the  landowner  has  no  right  to  count  upon  {c) ; 


[a)  Vol.    2,    564,   Trespass.    Justifica-  5  M.  &  W.  60  ;   Cakdonian   Rail.  Co.  v. 

tion,  I.  pi.  1.      Wildo  V.  Miiisterley.  Sprot,  2  M'Queeii,  Sc.  Ap.  449  ;  Jloi/oiin 

[h)  (1832),  3  B.  &  Ad.  876  ;  37  R.  R.  v.  Bnckhome  (1869),  E.  b.  &  E.  6o;) :  9 

566.  H.  L.  C.  503;  An'nm  v.  Bahou   (1878), 

(e)  (1848),  12   Q.  B.  739;    76  R.  R.  L.  R.  4  Q.  B.  Div.  167,  184,  191  ;  naUo)% 

402.     See  also  the  judgments  of  Wood,  v.  .Iiiyus  (1881!,  L.  R.  6  App.  Cas.  791, 

V.-C,  in  Hioit  V.  Fcake  (1860),  1  Johns.  8'J8. 

705;  29  L.J.  Ch.   787;  and  in  Xurtli-  ,,,    ,,           ^.        j- t>-     i              ,„ 

Eastern    Rail.    Co.    v.    EllwH    (1860),    2  (^^J  '^o'-i^«'-^'''''"y^";';»«i?/''''«  v.  .i/fc« 

De  G.,  r.  &  J.  423  ;   10  H.  L.  C.  333  ;  (^*'^^)'  ^-  ^-  ^  ^^-  ^-  -^^• 

1  J.  &  H.  145;   Harris  Y.  Rijdi»g  (1839),  («)  Above,  p.  293. 
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[but  this  principle  does  not  apply  to  a  stratum  of  semi-liquid  silt  (./'), 
nor  to  pitch  or  any  other  liquefying  substance  (g). 

Tlu'se  rights  of  support  are  not  rights  to  have  the  whole  or  any 
part  of  the  adjacent  or  subjacent  soil  left  in  its  natural  state, 
but  simply  a  right  not  to  have  the  land  injured  by  anything  done, 
however  carefully,  in  the  adjoining  soil  subjacent  or  adjacent  {h). 
Consequently,  until  some  actual  damage  is  caused  to  the  land  by 
the  withdrawal  of  the  adjoining  soil,  no  cause  of  action  arises  (/),  and 
the  Statute  of  Limitations  does  not  begin  to  run  (J)  ;  and,  where 
there  are  successive  subsidences  arising  from  one  digging,  the 
statute  runs  from  each  subsidence  as  a  separate  cause  of  action  (k). 

Even  if  the  pressure  upon  the  adjoining  soil  has  been  increased 
by  buildings,  however  modern,  on  the  surface,  still  an  action  will 
lie  if  the  soil  sinks  not  on  accoimt  of  this  additional  pressure,  but 
on  account  of  the  operations  in  the  adjoining  soil,  and  would  have 
sunk  if  there  had  been  no  buildings  thereon  {f}. 

This  natural  right  of  support  for  the  soil,  unencumbered  by 
buildings,  is  one  which  prima  facie  exists  in  all  cases  as  between 
the  owner  of  the  land  and  his  neighbour,  whether  adjacent  or  sub- 
jacent ;  but  that  neighbour  may,  in  some  cases,  enjoy  the  right  to 
work  in  the  adjacent  or  subjacent  soil,  so  as  to  cause  subsidence  {m). 
Such  a  right  is  an  easement  (analogous  to  a  right  of  way),  and 
may  be  created  either  upon  the  original  severance  of  the  land 
between  two  owners  (whether  by  an  ordinary  conveyance  or  by 


{/)  Jordeton  v.  Sutton,  Southcoaten  and 
Itrypool  Go*  Co.,  [1899]  2  Ch.  217  ; 
afiirmiDfi;'  the  decision  of  North,  J., 
[189«]  2Ch.  614. 

q)  Trinidad  Asphalt  Co.  v.  Amlcrd, 
[1M»9]  A.  C.  .'■)04. 

[h]  The  ripht  exists,  huwever  Hoft  or 
yieldirifi:  may  be  the  supporting'  soil 
(Humphrifx  V.  liroiidm  (1848),  12  Q.  B. 
739  ;  76  R.  R.  402),  or  the  supported  soil 
( Trinidad  Anphall  Co.  v.  Ambard,  ubi  sup. ). 

(i)  Wf»t  Leigh  Colliery  Co.  v.  Tinnii- 
elife  and  Hampton,  Ltd.,  [l!)08]  A.  C. 
27  ;  reversiiiff  the  decision  of  the  C.  A., 
[1900]  2  Ch.  22,  and  restoring  that  of 
Swinfen  E.idy,  J.,  [1905]  2  Ch.  390. 

(j)  See  judgmeut  in  liomnni  v.  Jiack- 
Aoi/*/-  (1H.59).  E.  B.  &  E.  6.5.5  ;  9  H.  L.  C. 
503,  ehtabliKhinjjf  the  Mniiliirity,  in  this 
re«pr<t,  of  the  iie<niired  easement  in 
reHp«-ot  of  an  iin<  lent  house  to  the 
natund  ri^rht  in  respect  of  the  soil  un- 
encuinb«_T«'d. 

{k,  DarUy  Main  Colliery  Co.  v.  Mitchell 
(1886),  L.  R.  11  App.  Cas.  127;  over- 
ruling    I,nmb    v.    Walker  (1878),   L.  R, 


3  Q.  B.  D.  389 ;  Crumbie  x.  WaUsettd 
Local  Board,  [1891]  1  Q.  B.  503  ;  and 
per  Lord  Blackburn  in  Lalton  v.  Angus 
(1881),  L.  "R.  6  A.  C.  at  p.  803.  Dist.  Span 
V.  Green  (1874),  L.  R.  9  Exch.  99,  an 
action  on  the  covenants  for  title ;  and 
Gnat  Laxey  Mining  Co.  v.  Clague  (1878), 
L.  R.  4  A.  C.  115,  where  compensation 
was  awarded  once  for  all.  It  does  not 
follow  that  the  person  in  possession  of 
the  land  wlicn  the  subsidence  occurs  is 
liable  for  the  damage  :  Gncnxellx.  Low 
Jlrcchburn  Coal  Co.,  [1897]  2  Q.  B.  l(>o  ; 
Jfall  V.  Bake  of  Xor/olk,  [1900]  2  Ch. 
493.  Cf .  as  to  liabilitj-  under  a  covenant 
in  a  lease,  Forster  v.  lilrcrt  Colliery  Co. 
(1908),  W.  N.  26.  An  obstruction  to 
ancient  lights  is  a  continuing  ^^Tong : 
Jenk.sv.  r mount  f7(/(/<«,[1897]  1  Ch.  694. 

(/)  Sfroi/an  v.  Iinowles.  and  Jlamer  v. 
Knotclfs  (1861),  0  H.  &  N.  464  :  If  ant  v. 
I'eakc  (1860),  1  Johns.  705  ;  29  L.  J.  Ch. 
785.  As  to  the  measure  of  damages  in 
such  a  case,  see  below,  p.  403,  n. 

(»j)  Judgment  in /("ofrio^/fffwy.  Wilson 
(1800),  8  11.  L.C.  348. 
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fany  statutory  cniivoyaneo,  as  an  enclosure  award),  or  at  any  sub-    Easement  to 

^      -^  .     T  1  •       1  1  1^'t  tlown  soil. 

se(]uent  period,  or  may  be  acqun-ed  by  user.  

It  was  said  in  llUfon  v.  E((rl  GraitrUIr  [i,),i\\[\{,  "even  if  the  Can  bo 
grant  could  be  produced  in  specie,  reserving  a  right  in  tlie  lord 
to  deprive  his  grantee  of  the  onjoj'ment  of  the  thing  granted,  sucli 
a  clause  must  be  rejected  as  repugnant  and  absurd."  But  tliis 
dictum  was  overruled  in  RoichotlKon  v.  WiIho)i  {o)  and  BkcJkuuui  v. 
Andrew  (p),  and  must  be  regarded  as  no  longer  law  (q). 

It  was  in  the  same  case  decided  that  a  right  in  the  mine-owner  "Whether  can 
to  let  down  the  surface  without  making  compensation  could  not  be  by  user!^^ 
claimed  by  prescription,  being  oppressive  and  destructive  of  the 
subject-matter  of  the  grant  of  the  surface.  This  decision  was  based 
on  the  opinion  above  quoted,  that  such  a  right  could  not  be  created 
by  an  express  grant,  and,  unless  it  can  be  supported  on  some  other 
ground,  would  seem  to  fall  with  it ;  for  any  claim  which  may  be 
lawfully  made  by  grant  may  be  supported  by  proof  of  user  (r). 

Accordingly,  Hilton  v.  Earl  Granville  has  often  been  treated  as 
overruled  or  shaken  on  this  point  also  (.s).  But  in  BlacJ;eft  v. 
Bradley  (/),  Blackburn,  J.,  in  the  course  of  the  argument,  sug- 
gested that  "  it  may  be  that,  though  the  parties  may  legally  have 
made  such  a  compact,  it  would  not  be  reasonable  to  presume  thut 
they  had  done  so;"  and  this  distinction  was,  in  Bell  v.  Love  (a), 
adopted  and  approved  by  Baggallay,  L.  J.,  who  thought  Hilton  v. 
Earl  Granville  well  decided.  Perhaps,  if  the  point  should  arise, 
the  rule  of  law  laid  down  in  Hilton  v.  Earl  Granville  (which  was 
decided  on  demurrer)  could  scarely  be  upheld ;  but  the  dictum  of 
Blackburn,  J.,  would  be  of  importance  in  considering  the  effect  of 
the  evidence. 

The  decision  in  Hilton  v.  Earl  Granville,  so  far  as  it  decides  that  Cannot  be 

acquired  by 
. custom. 

(w)   (1845),  5  Q.  B.  701,  at  p.  730  ;   Gl  Zaxci/  Minim/  Co.  v.  Chtfjiie  (1878),  L.  R. 

R.  R.  604.  4  App.  Cas.  115.     A  grant  by  a  copy- 

(o)  (1860),  8  H.  L.  C.  348.  holder  of  suoh  a  rig-ht  would  be  waste, 

(p)  (1873),  L.  R.  2  H.  L.  Sc.  286.  '"'"^  different    cousideratwns    therefore 

^^'  ^         "  apply.     See  Richards  v.  Harper  (1866), 

{q)  Per  Lord  Denman  in  BUclcett  v.  L.  R.  1  Exch.  199. 

Bradley  (18iV2),    1    B.    &    S.    940,    954;  (r)   Carlijon  v.   La<-ering  (1857),    1   H. 

per  Lord  Hafierley  in  7)mA-c  o/"  i?«wKv/Y;/i  &  N.  784,  797.      Cf.  Rojers  v.   Taylor, 

V.  Wakefield  (1869),  L.  R.  4  H.  L.  377,  ibid.  706. 

399;    per  Lord  Blackburn  in  Dixon  v.  (.s)  ^.(7. ,  by  Lord  Chelmsford  in  Duke 

White  (1883),   L.  R.  8  App.  Cas.   833,  of  Bnccleuch  v.  Wakefield  (1S70),  L.  R. 

S43;  audperBagtj-allay,  L.  J.,in7?^/;v.  4  H.  L.  at  p.  410. 

Love  (1883).  L.  R.'lO  Q.  B.  Div.  547,  at  (0  (1862),  1  B.  &  S.  at  p.  953. 

p.  561  ;  atf.  9  App.  Cas.  286.     Cf.  per  {u)  (1883),  L.  R.    10  Q.  B.  Div.  at 

"Watson,    B.,    in     Carlyon    v.    Loverbig  p.  561  ;  aff.   in  B.  P.  sub  nom.  Ijove  v. 

(1857),  1  H.  &  N.  at  p.  798 ;  and  Great  Bell,  L.  R.  9  App.  Cas.  286. 
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[a  local  cudom  to  let  down  the  surface  without  making  compensation 
is  void  for  unreasonableness,  has  not  been  shaken  (.r) . 

But,  in  onler  to  support  a  right  by  grant  to  let  doA\Ti  the 
surface,  there  must  be  clear  words  indicating  an  intention  to  confer 
such  a  right,  in  derogation  of  the  ordinary  and  prima  facie  right  to 
supjM^rt,  as  against  the  adjacent  owner  (//). 

The  dicta  reported  in  some  cases,  that  upon  a  mere  grant  of  the 
minends  with  jtower  to  win  tliem.  the  grantee  would  not  be  liable 
for  subsidence  caused  by  working  the  minerals,  cannot  be  recon- 
ciled with  the  authorities  {z) ;  and  the  contrary  has  now  been 
expressly  decided  by  tlie  House  of  Lords.  In  fact,  in  all  such 
cases  the  gi-ant  is  taken  to  be  subject  to  the  right  of  support, 
unless  an  intention  to  the  contrary  appears  either  expressly  or  by 
necessary  impli(-atii»n. 

No  distinction  upon  principle  can  be  made  between  cases  where 
the  Feverance  is  by  an  ordinary  con^■eyanee,  and  where  it  takes  place 
under  the  compulsory  power  of  an  Act  of  Parliament  {c)  ;  but  there 
are  cases  where  the  severance  has  been  effected  under  the  provisions 
of  liailway  and  Canal  Acts,  and  where  such  Acts  have  contained 
express  provisions,  which  have  been  held  to  qualify  the  ordinary 
riglit  of  support  {il). 

The  question,  whether  the  riglit  of  support  exists,  appears  to 
depend,  not  upon  wliether  tlie  conveyance  by  which  the  severance 
of  the  lands  is  elfccted  is  purely  voluntary  or  under  the  provisions 
of  an  Act  of  Parliament,  but  upon  whether  the  provisions  of  thu 
Act  in  the  particular  case  indicate  an  intention  that  the  right 
prima  facie  existing  in  e\ery  case,  as  between  the  owner  of  land 
and  the  adjoining  owner,  subjacent  or  adjacent,  shall  be  affected. 


(t)  Cf.  Ciir/i/oti  V.  LuviriiKj  (1857),  1 
H.  ii  N.  at  p.  7yy  ;  Marquis  of  iSalinbury 
V.  Uhiditom  (IS6I),  9  H.  L.  C.  G92  ; 
liroariUiit  v.  Utlkei  (1742),  Willes,  3ti0, 
1  WilH   63;  '1  Str.  1224. 

[y]  S*e  Sinnit  v.  Morion  (1855),  a 
E.  4:  IJ.  30;  Jlobrrt,  v.  Jlainen  (I85C),  G 
E.  k  U.  C43 ;  7  E.  &  B.  G25 ;  ItuydaUx. 
Jlobrrlmn  (1857),  3  Kas-  ic  J.  G95  ;  I'roud 
V.  liatr,  (18C5),  11  Jur.,  N.  S.  441  ;  34 
L.  J.  Ch.  40G. 

(z)  S-.-  llarrin  v.  Ittjding  (1839),  5 
M.  i  W.  'id  :  tho  judtfnicntB  of  Lord 
W<'ii»lc'_V(liilc,  ill  Itiiubiilhiiiii  V.  Il'i/ion 
(iKOd,  H  II.  L.  C.  3G0j,  and  Lord  Cran- 
wortli,  in    Caledonian   Hail.  Co.  v.  Uprol 


(2     M'Q.     Sc.     Ap.    4oJ);     :iud    post, 
p.  380.  If. 

[c]  AVood,  V'.-C.,  in  North-Eastern 
Itail.  Co.  V.  Elliott  (I860),  29  L.  J.  Ch. 
808  ;  IJ.  &  H.  145  ;  2  D.  t\  &  J.  423  ; 
10  H.  L.  C.  333. 

[d]  iri/rlri/  Ciii.al  Co.  v.  liradlnj  (1806), 
7  East,  368  ;  8  R.  R.  642  ;  iJudley  Canal 
Co.  V.  Grazebrook  (1830),  1  B.  &  Ad.  59  ; 
35  R.  R.  212  ;  Htonrhrulgc  Xaviyation  Co. 
V.  Earl  Dudley  (18G0),  3  E.  &  E.  409: 
30  L.  J.  Q.  B.  108  ;  Great  ire.stcrn  Hail. 
Co.  V.  Flitvhcr  (1860),  5  H.  &  N.  689. 
See  al.so  the  judgments  in  Caledonian 
Rail.  Co.  V.  Sprot,  ubi  sup.  ;  Same  v.  Lor, I 
lUlhuien,  3  M'Q.  Sc.  Ap.  56. 
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[The  general  rules  laid  down  in  the  above  paragra])hs  liave  been  Easement  to 
illustrated  by  a  laign  number  of  decisions,  to  which  it  is  desirable  ^^^  ^°^"  ^''^^- 
to  refer  (c). 

Dealing  first   witli   the  decisions  on   grants  or  reservations    by  Private  grants 
deed,  or  under  private  or  local  Acts  of  Parliament,  it  appears  that  "5  reservu- 

tions. 

there  are  but   few   reported   cases   m   which  words   of  grant  or 

reservation  have  been  held  sufficiently  clear  to  negative  the  right 

of  support. 

In  Rcu-hotlifim  v.  Wilson  (/),  an  instrument  of  allotment,  which  Gises  in 

awarded  to  different  persons  the  surface  of  certain  lands  and  the  ^^.^our  of  the 
1  in  1    •       1        1     ^  '  casemtnt. 

mines  beneath  them,  contained  a  declaration  that  the  allottees  of  the  jfnwbof/ium  v. 
mines  might  hold  and  work  them  without  any  molestation,  denial,  "'"'■•'«'«• 
or  interruption  by  the  surface  owners,  "and  without  being  subject 
or  liable  to  any  action  or  actions  for  damage  on  account  of  working 
and  getting'  the  said  mines,  for  or  by  reason  that  the  surface  of  the 
lands  aforesaid  may  be  rendered  uneven  and  less  commodious  to 
the  occupiers  thereof  by  sinking  in  hollows  or  being  otherwise 
defaced  or  injured  where  such  mines  shall  be  w^orked,"  the  pro- 
prietors having  agreed  to  accept  their  allotments  "  subject  to  any 
inconvenience  or  incumbrance  which  may  arise  from  the  cause 
aforesaid  "  ;  it  was  lield  that  the  allottees  of  mines  could  let  down 
the  surface. 

In  Duke  of  Bncclcuch  \.    Wakefield  {(j),  a  special  Inclosure  Act,  Duke  of 
under  which  common  lands  were  allotted,  reserved  to  the  lord  of  fA'^f'^J.'^V'* 

'  y\  akejicld. 

the  manor  the  mines,  minerals,  and  quarries  upon,  with,  and  under 
the  common  lands,  with  power  to  come  upon  the  common  lands,  to 
search,  bore,  and  dig  for  mines,  minerals,  and  quarries,  to  sink 
shafts  and  open  veins  upon  the  lands,  to  land,  store,  and  take  away 
the  minerals,  to  make  roads,  divert  brooks,  cut  sluices,  sink  and 
drive  pits,  levels,  and  soughs  or  other '  necessary  works,  as  the  lord 
should  think  proper,  to  build  workmen's  cottages,  erect  machinery, 
and  generally  to  do  all  things  whatever  for  getting  the  minerals, 
as  if  the  common  lands  had  remained  open  and  uninclosed,  paj'ing 
reasonable  compensation  for  damage  done  by  such  works  as  aforesaid ; 
it  appeared  that  the  soil  was  so  friable  that  the  mines  could  not  be 
worked  at  all  without  destroying  the  surface.  It  was  held  that  the 
lord  might  let  down  the  surface  so  as  to  destroy  the  land  above, 
subject  only  to  the  liability  to  pay  compensation  for  damage  done. 

(c)  See  these  cases  collected  and  con-  (/)  (18G0),  8  H.  L.  C.  348. 

ridered  in   a   Treatise   on   the  Law  of  (r/)  (1869),  L.  R.  4  H.  L.  377. 

Support,  by  G.  Banks,  1894. 
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K,^.m.^tto        ^lu   WiUiaimv.  Bognall  {h),  a  conveyance  excepted  the  mines 
•^"r  and  power  to  work  them  without  entering  on  the  surface  land 
:/■•     conveyed,  "an.l  witliout  heing  answerable  for  any  injury  wliatso- 
' '       ever  that  sliall  or  may  arise  to  tlie  said  land  and  premises,  or  to 
nny  of  the  huildings  wliich  shall  at  any  time  hereafter  he  erected 
upm  the  said  land  or  any  part  thereof,  hy  reason  of  the  working 
or  getting  the  said  excepted  mines  from  under  the  same  premises" ; 
and  this  was  held  effectually  to  negative  the  right  of  support. 
A,pd,»  X  In  A>ip(hH  V.  S'lhlou  (/),  a  grantor  conveyed  away  a  plot  of  land 

****^  upaji  which  a  cotton  mill  was  to  be  built,  reserving  to  himself  and 

his  assigns  the  mines  and  the  right  to  win  and  carry  away  the 
minerals,  ''  and  to  do  all  things  necessary  for  effectuating  all  or 
any  of  the  aforesaid  purposes,  but  without  entering  upon  the  sur- 
face of  the  said  premises,  or  any  part  thereof,  so  that  compensation 
in  money  be  made  by  him  or  them  for  all  damage  that  shall  be 
done  to  the  erections  on  the  said  plot  by  the  exercise  of  any  of  the 
said  excepted  liberties  or  in  consequence  thereof."  It  was  held  by 
the  Lords  Justices,  affirming  the  decree  of  Jessel,  M.  R.,  and  dis- 
tinguishing Cafcdoniaii  Rnihrai/x.  Sprat  (/.),  that  the  grantor  could, 
under  the  reservation,  let  down  the  surface  so  as  to  destroy  the 
buildings.  Compensation  was  subsequently  awarded  at  law  under 
the  condition  (/ . 
<7.//r.  In  Gill  v.  I)idiii.soii  (in),  to  a  claim  for  working  mines  under  the 

plaintiff's  land  so  as  to  let  down  the  surface,  the  defendant  pleaded 
that  he  was  the  lessee  of  the  mines  from  the  lord  of  the  manor ; 
that  the  plaintiff's  land  had  been  part  of  the  waste  ;  that  until  the 
passing  of  a  special  Inclosure  Act  the  lord  had  been  accustomed  to 
work  the  mines  without  paying  any  satisfaction  for  injury  caused 
by  such  working  ;  and  that  the  Inclosure  Act  had  provided  that 
the  lord,  his  successors  and  rfssigns,  should  have  the  mines  and  the 
right  of  searching  for,  winning,  and  working  them  "  as  fully  and 
freely  as  he  or  they  might  or  could  have  had  and  enjoyed  the  same 
in  ca.se  the  Act  had  not  been  made,  and  that  without  making  or 
jKiying  any  satisfaction  for  so  doing."  The  Act  provided  for  the 
compensation  of  the  person  injured  by  the  owners  of  the  other 
allotments.  On  denmrrer,  it  was  held  tliat  the  defence  was 
sufficient,  as,  whether  or  not  the  custom  was  good  (//),  the  express 


JJteliifOH, 


(h)   (1867),  lo  W.  K.  272.  {I)   (1876),  L.  H.  1  Exch.  T>.  496. 

(i)  (1876),  L.  H.  HI  C.h.  .{-.u.  (»«)  (1880),  L.  R.  5  Q.  13.  D.  159. 

{*)  2  Macq.  1  J'l.  (*i)  Above,  p.  37-'). 
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[eiiactiiiont  covered  the  case,     lilachetf  v.  IU-ikUci/^o),  a  case  decided    Easomcntto 

on  tlie  same  Act,  l)ut  wliero  the  point  liad  not  Leeu  taken,  was  1 

overruled. 

In  BhcIkokdi  v.  Ain/ir/r  {/>),  the  appelLant  Buchanan  liad  y;w//rt«««  v. 
granted  a  feu  of  land  in  Lanarkshire  to  Porteous,  M'ho  had  hound  ^"^'''''^'^ 
liiraself  to  huild  a  house  ujiou  it.  The  grant  reserved  to  the 
superior  the  minerals  underneath  the  land,  with  a  stipulation  that 
the  superior  "  should  not  bo  liable  for  any  damage  that  might  arise 
to  the  surface  land  feued  or  the  buildings  that  might  be  erected 
thereon  from  working  and  carrying  away  the  minerals  under- 
neath." Damage  having  arisen,  the  House  of  Lords  treated  the 
reservation  as  operative,  and  declined  to  restrain  the  superior  from 
working  the  mines. 

In  Conseff   Watenrorkx  Co.  \.  Ritson  (q)  it  was  held,   upon  the  Consett  Water- 
terms  of  a  private  Inclosure  Act,  that  the  lord  of  the  manor  was  '^°!'^'*  ^"'°'  ^' 

^  .  _  liitson. 

empowered  to  work  mines  under  certain  allotments,  and  so  to  let 
down  the  surface  of  the  land,  without  paying  damages  or  making 
compensation  to  the  allottees. 

Lastly,  in  Bell  v.  Earl  of  Bud  ley  (>■),  where  an  Act  for  enclosing  Beliv.  Earl  of 
waste  lands  reserved  to  the  lord  the  mines  and  minerals,  with  full  -^"'^^'^'J- 
power  to  work  them  "  without  paying  or  making  any  satisfaction 
to  any  person  or  persons  whomsoever  for  the  same  or  the  damage 
to  be  done  thereby,"  and  threw  any  damage  caused  by  working 
the  mines  on  the  allottees  rateably,  including  the  lord,  it  was  held 
that  an  allottee  had  no  right  to  support.  In  this  case  Chitty,  J., 
summarized  the  prior  decisions  as  follows :  "  Where,  as  here,  the 
ownership  of  the  minerals  and  of  the  surface  is  severed,  tlie  prima 
facie  inference  is  that  the  owner  of  the  surface  shall  enjoy  the 
surface  allotted,  and  shall  have  the  common  right  of  support  for 
his  tenement.  The  inference  is  strong ;  in  order  to  rebut  it  tlie 
burden  lies  on  the  owner  of  the  minerals  to  show  affirmativelj'  and 
by  clear  words  that  he  has  the  right  of  letting  down  the  surface. 


(o)   (1862),   1    B.    .»^   S.    940;   31   L.J  r/ i;«f/fcy)  are  g-iven  at  greater  leu^'th  in 

Q.  B.  1)5.  ii   note   to    Bell  v.    luirl  of  JJudleij,   43 

{p)  (1873),  L.  R.  2  So.  App.  286.  ^^-  ^-  }--•      '^^  f"""  'i^'^'^i  however, 

^   '   ^  ^^  adversely  commented  on  by  Lord  Mac - 

{q)  (1889),  L.   R.  22  Q.  B.  D.   318;  naghteu  in  lUdterUmwlc  Colliery  Co.  v. 

60  L.  T.  360 ;    53  J.  P.   ,;l'i  ;   rever-sed  Binhop  AMcklund  Industrial  Co-operative 

on   appeal,   22   Q.   B.   Div.    702.       This  Co.,   [1906]  A.  C.  305,   at  p.   314,  and 

case  is  very  shortly  reported  on  appeal  must    now   be   considered    of    doubtful 

in  the  Law  Reports,  and  the  judgments  authority. 

of    the    Court    of    Appeal   (which  were  (r)   [1895]    1   Ch.    182.     Cf.  Thompson 

referred  to  by  the  Court  in  BcU  v.  Earl  v.  Mein,  W.  N.  (1893),  p.  202. 
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F.i,iiM^t  to    [When  clear  wonls  are  spoken  of,  it  is  not  meant  that  the  Act  must 
""^ '  gay  in  express  terms  that  the  miueral  owner  may  let  down  the 

surface The  jtreseuce  or  ahsenee  of  a  compensation  clause 

is  an  important  element :  the  prima  facie  inference  in  favour  of  the 
surface  owner  is  strengthened  hy  the  absence  of  any  provision  for 
compensation  ;  the  presence  of  a  limited  compensation  clause  is  not 
of  itself  sufficient  to  rebut  the  inference." 
.■>f«of  To  the  above  decisions  in  favour  of  the  mine-owner  must  be 

acau*-.  added  certain  cases  on  mining  leases,  in  which  the  forms  of  the 

leases  have  been  held  to  release  the  lessee  from  the  common  law 
obligation  to  suj^port  the  superjacent  land  («).  It  was  said  in  one 
of  these  cases  that  "  the  contract  would  regulate  the  obligations 
and  the  rights  of  the  parties  "  (/).  But,  if  this  dictum  was  intended 
to  HK-an  that,  in  the  ease  of  a  mining  lease,  there  is  no  presumption 
in  favour  of  the  obligation  to  sujiport  the  surface,  it  cannot  be 
regartled  as  law.  The  law  as  between  lessor  and  lessee  is  the  same 
as  the  law  between  grantor  and  grantee,  except  that,  where  one 
grants  a  lease  reserving  a  royalty,  he  may  have  an  inducement  to 
empower  the  lessee  to  let  down  the  surface  if  the  sui'face  is  of  less 
value  than  the  minerals.  The  rule  of  law  is  the  same ;  but  the 
presumption  against  the  grant  is  slightly  less  strong  («). 

C«M*  ajTHinst  In  the  remaining  cases  in  which  the  assistance  of  the  Court  has 
e  ouemeo  .  ^^,J^  asked  in  construing  private  grants  and  reservations  of 
minerals,  and  of  the  right  to  work  them,  the  decision  has  been 
uniformly  in  favour  of  the  common  law  right  of  support  being 
retained.  The  principal  cases  of  this  nature  are : — llarria  v. 
ItinUiiij  (r),  where  the  grantor  reserved  the  mines  and  minerals, 
with  power  to  come  upon  the  surface,  to  get  and  carry  away  the 
minerals,  and  to  sink  shafts,  "  making  a  fair  compensation  to  T.  P. 
(the  grantee  of  the  surface)  for  the  damage  to  be  done  to  the 
surface  of  the  said  premises  or  the  pasture  and  crops  growing 
thereon";  Siiuirt  v.  Morton  [i/),\\\\evG:  the  reservation  was  some- 
what similar,  but  the  grantor  covenanted  to  pay  treble  damages 
for  any  damage  cau.sed  ;  Roberts  v.  Haines  (2),  where  the  power  to 


(.)    Taylor  V.  .S7,rt/^o  (1807),  8  B.  &  S.  App.  Cas.  4G0,  466.  Cf.  per  Jessel.M.R., 

228;     Shaflo    V.    Johmon    (1863),    ibid.  Ij. ll.lQCh. 'i'i9,n.  Dugdalev.  liohcrtson 

2A2.  n.  :    Kwith  V.  Darby  (1872),  L.  R.  (18.57),  3  K.  &  J.  695,  has  been  doubted, 

7   Q.  B.  716;  Endon  v.  Jrfcock  (1872),  but  not  overruled. 

Sm' J  ^^''^ ''!'''*■  n      T      ,.    -    T.     ,  (x)   (1839),  5M.  &  W.  60. 

/)  PcT  Clcjwby,   15.,    L.   ]{.  7    Excli.  ,,0^=;    .^    .    -n    on 

388,  (.'/)  (185.5),  5  E.  k.  B.  30. 

(m)  Dati*  V.  T)tharne  (1881),  L.  R.  6  (z)  (1856),  6  E.  &  B.  6 J 3. 


RIGHT  TO  SUPPORT  FROM  SOIL  AND  HOUSES.  381 

[work  mines  was  contained  in  an  Inclosure  Act,  Avliich  also  made    Eii moment  to 

special  provisions  (wliicli  liad  not  Leen  infringed)  for  the  support  ownao^. 

of  surface  buildings   by   fixing   certain    limits   within    which   no  thcTaSc^nt 

working  should  take  place  at  all;  Alhiica;/  v.  W(i(j^itaff'{a),  where 

the  subsidence  was  held  not  to  be  "  surface  damage  "  within  tlie 

meaning  of  the  Act  for  regulating  mining  in  tlie  Forest  of  Dean  ; 

Proud  V.  Bates  {b),  where  the  reservation  was  contained  in  a  lease  ; 

Bell  V.  Wilson  (c),  where  the  minerals  reserved  included  freestone, 

whicli  was   admitted  not  to   bo   commonly  got  by  underground 

working;    Ilext  v.    Gill  (d),  where    the    reservation    extended    to 

china  clay,  which  could  not  be  got  without  destroying  the  surface ; 

Benfieldside  Local  Board  v.   Conscit  Iron.  Co.  (e),  where  words  in 

themselves  wide  were  held  to  be  qualified  by  an  express  grant  to 

the  public  of   a  right   inconsistent   with   the  destruction  of   the 

surface;  Davis  \.  Trel/a nie  {/'),  yvhere  the  grant  relied  upon  was 

contained  in  a  mining  lease,  which  authorized  the  lessee  to  work 

the  mines  "  in  the  usual  and  most  approved  way  in  which  the  same 

was  performed  in  other  works  of  the  like  kind  in  the  county,"  and 

provided  for  compensation  for  "  damage  or  injury  to  the  surface  "  ; 

Jlinidt/  v.  I)uke  of  Rutland  [g),  where  the  reservation,  being  vague, 

was  not  permitted  to  operate  in  the  grantor's  favour ;  Chapman 

v.  2)(/// (//),  where   full  compensation  was   provided  for   "loss  or 

injury  ....  by  reason  of  the  working  of  the  minerals  "  ;  JJixon 

V.   White  (/),  where  a  lessee  of  "  the  whole  coal  "  under  certain 

lands  was  empowered  to  work  and  win  it,  but  not  to  "  break  the 

surface  "  of   the   land,  and  the   lease    stipulated  that  he  should 

indemnify  the  lessor  for  the  "  whole  damage  and  injur}'  occasioned 

by  the  aforesaid  operations  "  ;  Love  v.  Bell  [k),  where  an  Inclosure 

Act  provided  that  the  lords  of  the  manor  should  hold  and  enjoy 

all  mines,  &c.  *'  in  as  full,  ample,  and  beneficial  a  manner  to  all 

intents  and  purposes  "  as  if  the  Act  had  not  been  passed,  and  that 

the  mine-owner  should  make  satisfaction  (not  to  exceed  5/.  per  acre 

per  year)  for  "  damages  and  spoil  of  ground  "  occasioned  by  his 

working  to  the  person  in  possession  of  the  surface ;  London  and 

[a)  (1859),  4  H.  &  N.  681.  [1897]  2  Q.  B.  165. 

(i)  (1865),  34  L.  J.  Ch.  406.  („)  (i882),  L.  R.  23  Ch.  Div.  SI. 

{c)   (1866J,    L.    K.    1    Ch.    303;    di«t.  ;      1883     47  L   T    705 

Att.-Gm.  V.  Wehh  Granite  Co.  (1887),  35  ^"^  ^^^^"^i'  ^'  ^-  ^-  '"^• 

W.  R.  617.  ('■)   (1S83),  L.  R.  8  App.  Cas.  833. 

{d)  (1872),  L.  R.  7  Ch.  6J9.  [k)  (1884),  L.  R.  9  App.  Cas.  288.  Cf. 

{t)  (1877),  L.  R.  3  Exch.  D.  54.  Twyeroiild  v.  Vhanibvr  Cullicni  Co.,  W.  N. 

(/)   (1881),  L.   R.    6  App.   C;is.   4C0.  (1892),  p.  27  ;   aft'd.   hi  H.  L.,   but  not 

Cf.  Greenurtl  \.  Low  Bcvch burn  Coat  Co.,  reported. 


;i>-. 
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EvAPtnent  to     f^Vi 


IU«ult  of  the 
uutltoriticit. 


oHh-WiHtem  Rail.  Co.  v.  FA-am{J),  where  an  Act  authorizing 
l.-rtnkers  to  maintain  the  navigation  of  a  brook  did  not 
-  .V  n-fer  to  mint-rals  ;  Great  Western  Rail.  Co.  v.  Cefn  Crihhicr 
If  rick  Co.  («j),  where  a  conveyance  of  land  for  a  liorse-tramway 
n-serve^l  tli.*  adjacent  mines  with  power  to  work  them,  but  not  so 
as  to  injure  the  tramway;  Xeic  Sharhtou  Collieries  Co.,Ltd.yr.  Earl 
of   Westinorelaml  {n),    where   the    grantee    covenanted    to    make 
satisfaction  to  be  assessed  as  therein  mentioned  for  the  spoil  or 
dama*»e   or  injury  done;   Glamonjanshire  Canal  Navigation  Co.  v. 
Nixon'i  Natigation  Co.,  Ltd.  (o),  where  a  canal  company  having 
under  statutory  authority  acquired  lands,  paying  compensation  in 
acconlance  with  their  Act,  it  was  held  that  the  owners  of  the  sub- 
jacent and  adjacent  land  were  entitled  to  work  and  win  coal  only  in 
80  far  as  it  could  be  done  without  injuring  the  support  of  the  canal ; 
Clip}>fH'<  Oil  Co.,  Ltd.  V.  Edinburgh  and  District  Water  Trustees  {p),  a 
case  of  support  to  a  water  pipe  laid  under  statutory  authority,  the 
uninterrupted  enjoyment  for  nearly  eighty  years  being  held  to 
raise  a  presumption   that   whatever  was  necessary  to  obtain  the 
right  to  support  for  the  pipe  had  been  done  ;  Butterlamu-Je  Colliery 
Co.,  Ltd.  V.  Bishop  Auch-land  Industrial  Co-operative  Co.,  Ltd.  [q), 
wliere  an  Inclosure  Act  empowered  the  lords  of  the  manor  to 
work  the  mines  and  minerals  under  the  allotments  as  fully  and 
freely  as  they  might  or  could  have  done  if  the  Act  had  not  been 
passed,  "  and  that  without  making  or  paying  any  satisfaction  for 
so  doing  "  ;   and  contained  a  compensation  clause  providing  that 
any  damage  done  to  an  allottee  by  the  exercise  of  the  powers 
resen-ed  to  the  lords  should  be  paid  for  by  an  assessment  upon  the 
occupiers  of  the  other  allotments ;  and  Manchester  Corporation  v. 
Ncir  Moss  Collier  I/,  Ltd.  (r),  where  it  was  held  that  sect.  23  of  the 
"Waterworks   Clauses  Act,   1H47,  w^hich    gives   to    the    owner   of 
minerals  under  lands  adjacent  to  a  reservoir  the  right  to  work 
such  mine?,  after  notice  duly  given  under  the  pro\dsions  of  the 
Act,  does  not  tako  away  the   common  law  right  to  support  in 
respect  of  the  land  \ipon  which  the  reservoir  is  situate. 

As   a  result   of  these   authorities,   it   may   now   be   taken   as 
"  jH-rfectly  settled  ground  that  as  of  common   right  the  surface 


'n  [1^03]  1  Ch.  16. 
J  Ch.  l.-iT. 

V2  L.  T.  I'lry  :  [1904]  2 
«  II.  ii  .,  II.  :  nflirmin^r  the  decision  of 
North.  J.,  I'J  L.  T.  710.  and  the  C.  A., 
»0  L.  T.  846. 


(o)  (1901),  85  L.  T.  63. 

(p)  [1904]  A.  C.  64. 

{q)  [1906]  A.  C.  305;  affirming  the 
decisi'iijH  of  Farwell,  J.,  and  the  C.  A., 
[191J4  I  2  Ch.  419. 

(r)  tl906]  2  Ch.  564. 
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[land  lias  a  right  to  be  supported  by  subjacent  strata  of  minerals.    EaHemfnt  to 

Altliong'h  that  is  of  common  right,  it  may  be  shoAvn, — the  burden  — ^l^^^- 

lying  on  tlioso  avIio  Avisli  to  sliow  it, — tliat  the  person  who  lias 
got  the  surface  obtained  it  either  upon  terms  which  would  give 
him  no  riglit  to  support,  he  having  accepted  it  and  taken  it  upon 
those  terms,  or  that,  before  lie  got  it,  the  person  from  whom  he 
claims,  the  owner  of  the  surface,  had  parted  with  llie  right  of 
support  from  below  "  (.s). 

The  principle  that  an  owner  cannot  derogate  from  liis  grant 
was  thought  to  create  a  presumption  in  every  case  against  the 
grantor  and  in  favour  of  the  grantee  {f)  ;  but  the  question  is  now 
reduced  to  one  of  construction  (ti). 

The  provision  of  compensation  for  damage  may  sometimes 
affect  the  judgment  of  the  Court  in  favour  of  the  right  to  let  down 
the  surface  (x),  and  the  wording  of  such  a  provision  may  even 
operate  so  as  to  extend  the  powers  reserved  (//) .  But  it  must  bo 
remembered  that  compensation  may  sometimes  be  made  payable 
for  acts  which  are  forbidden  ;  it  may  be  intended  as  a  collateral 
remedy,  not  for  the  use  of  the  powers  intended  to  be  conferred  (s), 
but  for  their  abuse  [a). 

Certain   Acts    contain   express   provisions    as    to   working   the  Power  to 

minerals  under  or  near  to  lands  purchased  for  the  construction  of  "^^o^k  mmes 

'■      _  oil  uotice. 

railways  or  other  statutory  undertakings,  and  these  of  course  stand 

upon  a  footing  apart  from  the  ordinary  law  (b). 

Thus,  by  the  Railways  Clauses  Act,  1845,  it  is  provided  (r)  that  Pv,aii\v;iyActs. 

a  railway  company  shall  not  in  the  first  instance  (d)  be  entitled  to 

the  mines  and  minerals  (e)  under  the  land  purchased  by  them ; 

(s)  Per  Lord  Blackburn   in  Davis  v.  Granite  Co.  (1887),  35  W.  R.  617. 

Treharne  (1881),  L.  R.  6  App.  Gas.  466.  (;)  Aspdeu  v.  Srddon,  ul)i  sup. 

As  to  notice  of  the  covenant  or  release  [a)  Dixon  v.   White,  ubi  sup. 

of   the    right,    see    Richards   v.    Harper  [b]  Per  Lord  Cranwortli    in   Midland 

(1866),  L.  R.   1   Exch.   199;  and  Row-  Rail.    Co.  v.   Robinson   ri889),   L.  R.  lo 

botham  V.  Wilson  (1860),  8  H.  L.  C.  348.  A.  C.  19.     As  to  the  support  of  sewers, 

{()  Proud    V.    Rates,     ubi     sup.       Cf.  &c.  carried  through  land  not  purchased 

Mundy  v.  Duke  of  Rutland,  ubi  sup.  by  the  undertakers,  see  above,  p.  114,  n. 

(«)  Per  Lord  Blackburn  in    Dixon  v.  [e)  Sects.  77  to  85. 

White  (1883),  L.  R.  8  App.  Gas.  p.  843.  \d)  I.e.,    unless   they  expressly  pur- 

[x)  Per  Jessel,   M.   R.,  in  Aspden  v.  chase   the   mines.     Errinqton  v.  Mttro- 

Seddon    (1875),    L.  R.   10   Ch.   396,   n.  ;  poUtan  District  Rail.  Co.  (1881),  L.  R.  19 

and  per  Ghitty,  J.,  in  Bell  v.  Earl  of  Ch.  Div.  559. 

Dudley,  [1895]  1  Ch.  186  ;  and  see  Barr  {e)  As     to    what     are     "  mines    and 

V.  i?«ir(i  (1904),  6  F.  524  ;  Mews' Digest,  minerals,"    see    Bell  v.     Wilson    (1866). 

col.  255.  L.  R.   1   Ch.   303  (freestone)  ;    Midland 

(y)  Aspden   v.    Seddon    (1875),   L.  R.  Rail.  Co.  v.  Chcc/clei/ {1861),  L.R.4Eq.  19 

10  Ch.  394.     Cf.  per  Lord  Watson  in  (stone) ;  Scrt  v.  Gill  (1872).  L.  R.  6  Ch. 

love  v.  Bell  (1884),  L.  R.  9  App.  Cas.  699   (china  clay) :   Midland  Rail.   Co.  v. 

at    p.    299;    and    At f. -Gen.    v.    Welsh  JIaioichwood  Bride  and  Tile  Co.  (1882), 
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li^ilvaj  Acts. 


Lbut  More  working  (./•)  any  mines  or  minerals  lying  under  the 
railway  or  the  works  connected  therewith  or  within  the  prescribed 
distant*  (forty  yards  unless  otherwise  provided  by  the  company's 
flHxnal  Act)  therefrom,  the  owner  or  occupier  must  give  to  the 
company  notice  of  his  intention  so  to  do,  and  thereupon  the 
company  may  give  a  counter-notice  to  the  effect  that  they  are 
willing  to  make  compensation  (//)  for  the  mines,  or  on  default  for 
thirty  days  in  giving  such  counter-notice  the  owner  may  work  the 
mines  in  a  proper  and  usual  manner  as  provided  by  the  Act. 
Under  this  statute  it  has  been  held  that,  when  notice  has  been 
duly  givt-n  of  an  intention  to  work  the  mines  and  the  company 
have  elected  not  to  pay  compensation  for  them,  the  owner  (though 
himself  the  vendor  of  the  surface  to  the  company)  may  work  all 
minerals  within  the  prescribed  distance  without  leaving  support 
for  the  railway  (//),  but  subject  to  the  common  law  rights  of  the 
railway  company,  that  is  to  say,  the  right  to  support  for  the 
surface  unburdened  by  the  greater  weight  imposed  thereon  by 
the  railway  (/).     But  when  compensation  has  been  tendered,  the 


L.  R.  20  Ch.  D.  532  (clay) ;  Att.-Gen.  v. 
n'eUk  Granite  Co.  (1«87),  35  W.  R.  G17 
(jrraiiite  ;  JmiJ  Provost  mid  Mtigistrates  of 
Glatyow  V.  Fiiric  (18S8),  L.  R.  13  A.  C. 
657  (clay)  :  Earl  of  Jeney  v.  Xeath  Poor 
J^w  Twww  (1»<S9),  L.  R.  22  Q.  B.  Div. 
565  (brick  earth  and  clay) :  JI'dland 
Sail.  Co.  V.  llobimon  (1889),  L.  R.  15 
A.  C.  19  (limestone)  ;  Ruahon  Prick  and 
Terra  Cotta  Co.  v.  Gnat  Wmtern  Rail.  Co., 
[1893]  1  Ch.  427  (clav) ;  Great  Western 
Jtatl.  Co.  V.  Plal,^,  [i'.tOl]  2  Ch.  G24  ; 
In  re  Todd,  Birlf-ton  S;  Cu.  and  the  Xorth- 
£a*tern  Rail.  Co.,  [1903]  1  K.  B.  G03  ; 
Xorth  liritith  Railuai/  v.  Turners,  Lid. 
(lOO.'i  ,  i;  F.  900  ;  Mews'  Dig'est,  col.  257 
^clay  In  Id  not  a  mineral;.  As  to  sub- 
utanoi*  other  thau  "  mines  and 
minerals,"  it  seems  that  the  company 
would  have  the  ordinary  rights  of  a 
private  owner  (above,  p.  376). 

(/(  There  mnst  Ije  a  bona  fide  inten- 
tion on  the  j)art  of  the  owner  to  work 
tlie  mincnils  by  himself,  his  lessees  or 
liceiist*  h.  Midland  Rail.  Co.  v.  Rohinxon, 
ubi  sup. 

'y,  The  compensation  is  ascertained 
under  the  Ijuvin  Clanses  Act.  Reg.  v. 
IjondoH  and  Sorth-U'eiitern  Rail.  Co., 
[1H!M]  1  Q.  B.  512.  Ah  to  the  right  of 
a  Iif<'  ttiianl  in  re8iKf;t  of  the  cum- 
pcHMition  moi.ev,  n-e  In  re  liarrivqton 
(IKHOj,  L.  U.  33  Ch.  D.  523;  In  re 
Jiobintott'i  Srtllemrnl  Trn»l»,  [1891]  3  Ch. 


129.  As  to  taking-  into  consideration 
a  subsequent  rise  in  the  price  of  coal, 
see  PuUfii  and  Mert/ii/r  Bare  Steam 
Collieries '{ISdl),  ltd.  \.'  The  Pontypridd 
IVatcrnorks  Co.,  [1903]  A.  C.  426;  and, 
generally,  as  to  the  principle  applicable 
in  assessing  the  compensation,  James 
Joicey  ^-  Co.,  Ltd.  v  The  Xorth-Eanttrn 
Rail.  Co.,  [1901)]  1  K.  B.  195;  reversed 
by  C.  A.,  [1907]  1  K.  B.  402,  but 
restored  by  House  of  Lords  sub  nom. 
Eden  v.  Xorth-Eastern  Rail.  Co.,  [1907] 
A.  C.  400.  As  to  interest  upon  com- 
pensation money  between  date  of  notice 
and  award,  Fletcher  v.  Lancishire  and 
Yorkshire  Rail.  Co.,  [1902]  1  Ch.  901 
(intcrtfct  allowed  under  provisions  of  a 
private  Act)  ;  In  re  Richard  and  the 
Great  IVisltrn  Rail.  Co.,  [1905]  1  K.  B. 
C8  (interest  disallowed  under  Railways 
Clauses  Act,  1845). 

(A)  Great  Western  Rail.  Co.  v.  Fletcher 
(1860),  5  H.  &  N.  089  ;  Great  Western 
Rail.  Co.  V.  Pennctt  (1867),  L.  R.  2 
H.  L.  27;  Pounlnci/  v.  Clayton  (1883), 
L.  R.  11  Q.  B.  L)iv.  820  (a  case  of 
superfluous  land,  as  to  which  see  Banks 
on  Support,  pp.  109,  145)  ;  Ruabon 
Prick  and  Terra  Cotta  Co.  v.  Great 
Western  Rail.  Co.,  [1893]  1  Ch.  427  (a 
case  of  open  workings). 

(i)  Manchister  Corporation  v.  Xrw  Moxs 
Colliery,  Ltd.,  [1906]  2  Ch.  664. 
This  ciise  was  decided  under  the  Water- 
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[working  will  be  restrained  by  injunction  (/.•)  ;  and  tlio  company   ^.J''^™^^*'^^, 
are  not  bound  to  ffive  the  counter-notice  not  to  work  the  mines  — — 

°  •  i  1 1  1  •  1  owcr  to 

within  the  thirty  days,  but  may  at  any  time  stop  the  working  on  ^ork  mines 
the  terms  of  paying  compensation  for  the  minerals  then  remaining  "'^  ^o*''^*^- 
un worked  (1). 

AVhen  a  Canal  Company's  Act  contains  similar  provisions,  the  Canal  Acts, 
like  principles  of  course  apply  {in)  ;  and  in  a  case  (n)  where  the 
Act  provided  that,  on  the  canal  company's  failure  to  purchase 
after  due  notice,  the  owner  might  work  the  mines,  and  it  was  . 
provided  that  "in  working  such  mines  no  injury  be  done  to  the 
said  navigation,"  it  was  held  that  the  proviso  must  be  construed 
as  referring  to  extraordinary  or  unnecessary  damage,  and  not  as 
cutting  down  the  power  to  work  the  mines  in  the  usual  coursi'. 
But  where  the  Act  contained  no  clause  requiring  the  mine-ownev 
to  give  notice  of  his  intention  to  work  the  mines  or  enabling  him 
to  work  them  on  the  failure  of  the  company  to  pay  compensation, 
it  was  held  that  the  Dudley  Canal  case  did  not  apply,  that  a 
proviso  against  working  the  mines  so  as  to  "  injure,  prejudice,  or 
obstruct  the  canal"  must  be  construed  in  the  ordinary  sense  of 
those  words,  and  that  the  mine- owner's  right  was  to  com- 
pensation (o). 

Somewhat  similar  questions  may  arise  under  the  Waterworks 
Clauses  Act,  1847  {p),  the  Highways  and  Locomotives  (Amend- 


works  Clauses  Act,  1847,  but  sects.  18—  Yorkshire  Rail.  Co.  (1889),  L.  R.  14  A.  C. 

27  of  that  Act  are  to  the  same  effect  as  2t8;  Glamorganshire  Canal  Go.  y.Xizon\i 

the  sections  under  consideratiun.  Navigation  Co.   (1901),  85  L.  T.  53  ;   cf. 

[k)  Smith  V.   Great    Western  Rail.   Co.  Cromford   Canal    Co.   v.    Cutis    (1818),    5 

(1877),  L.  R.  a  A.  C.  165.  Railw.  Cas.    442.      Dist.    Chamber  Col- 

(/)  Lixon   V.    Culrdonian    and   Glasguw  liert/  Co.   v.   Rochdale   Canal  Co.,   [1895] 

and     South- IVestern    Rail.     Cos.     (1880),  K.  G.  b&^,  &n6.  New  Moss  Colliery  Co.  y. 

L.  R.  5  A.  C.  820.     As  to  the  rijjht  to  Manchester,     Sheffield,    and     Lincolnshire 

tunnel   under  the  railway,   see  Midland  Rail.   Co.,  [1897]    1   Ch.    725,    in  which 

Rail.     Co.    V.    Miles    (1885),    L.    R.    30  cases  the  Act  contained  no  prohibition 

Ch.  D.  631  ;   (1886),  L.  R.  33  Ch.  D.  632.  against  working  the  adjacent  mines  so  as 

And  as  to  claims  for  prospective  injury  to  injure  the  canal.    In  Midland R til.  Co. 

to    mines    not    taken,    see    HoUiday   v.  v.  C/iecklei/  (1867),  L.  R.  4  Eq.  19,  com- 

Mai/or,  ^-c.  of  Wake/ield,  [1891]  A.  C.  SI;  pensationwas    allowed    in    re.spect    of 

Re  Lord  Gerard  and  London  and  North-  mines  beyond  the  prescribed   distance  ; 

Western  Rail.  Co.,  [1895]  1  Q.  B.  459.  but  possibly  this  was   considered  to  be 

(;«)   Warly  Canal  Co.  v.  Bradley  (1806),  payable  under  sect.  60  of  the  Act. 

7  East,  368  ;  8  R.  R.  612.  {p)  Sects.  18  to  27  ;  Ilolluliy  v.  Mayor 

(m)   Dadlei/    Canal    Navigation     Co.    v.  &;c.  of  Wakefield,  [1891]   A.  C.  81.     Cf. 

Grazebrook  (1830),    1   B.   &  Ad.    59  ;    35  Consett  Watera-orks  Co.  v.  Rilson  (1889), 

R.   R.    212.     Cf.    Stourbridge  Nariga/ion  L.  R.  22  Q.  B.D.  3 18;  reversed  onauother 

Co.  V.    Earl  Dudleii  (1860),    3  E.    &  E.  point,  ibid.   702,   above,  p.   379;    Man- 

409  ;  30  L.  J.  Q.  B.  1U8.  Chester  Corporation  v.  New  Moss  Colliery, 

[o]  luiowlcs  ^-  Sons  v.   Lancashire  and  Ltd.,  [1906]  2  Ch.  56. 
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ijiM«»«tto    [ment)  Act,  1878  (7),  and  the  Public  Health  Act,  1875  (Support 

fetdowBi^u.  ^^  g^^p^^^  Amendraeut  Act,  1883  (r).] 

QtU  Uw.  By  the  civil  law.  tliis  right  of  support  from  the  neiglibouring 

soil  was  recognized  in  the  n-strictions  it  imposed  upon  the  doing 
such  acts  as  would  naturally  have  the  eifect  of  withdrawing  such 
sujtport :  "  If  a  man  dig  a  sepulchre,  or  a  ditch,  he  shall  leave 
(between  it  and  his  neiglibour's  land)  a  space  equal  to  its  depth ; 
if  he  dig  a  well,  he  shall  leave  the  space  of  a  fathom  "  (s). 

'  ■  4e  CiTil.  A  similar  enactment  has  been  introduced  into  the  French  law  (t). 

"  Whoever  digs  a  well  or  ditch  near  a  wall,  whether  part}'  or  other- 
wise, whoever  wishes  to  build  against  (such  wall)  a  chimney,  forge, 
or  oven,  to  erect  a  stable  against  it,  or  establish  a  magazine  of  salt, 
or  any  corrosive  materials,  must  leave  the  interval  prescribed  by 
law  and  custom  in  this  respect,  or  construct  the  works  prescribed 
by  law  to  prevent  injiu-y  to  his  neighbour."     In  commenting  upon 

PardoNsu.-.  this  article  of  the  Code,  a  learned  French  author  says,  "  It  appears 
to  me,  that  the  principle  of  this  Article  of  the  Code  (674)  should 
be  extended  to  numerous  other  cases,  which  will  undoubtedly  be 
settled  by  particular  enactments  of  the  rural  laws,  and  which,  until 
such  laws  are  made,  should  be  decided  in  conformity  with  local 
usages  :  nr,  if  they  are  silent,  with  the  precepts  of  equity.  Thus, 
if  an  individual  makes  a  fish-pond  or  lake  on  his  own  property,  he 
ought  to  leave  a  sufficient  extent  of  laud  to  separate  it  from  his 
neighboiu-  who  has  already  a  similar  reservoir."  "  By  parity  of 
reasoning,  the  owner  of  land  who  is  desirous  of  quarrying  on  his 
own  jiroperty  for  stone  or  sand,  or  similar  materials,  must  not  open 
the  earth  at  the  extreme  point  which  separates  his  land  from  that 
of  his  neighbour,  and  continue  to  excavate  perpendicularly,  because 
his  neighbour's  land,  thus  deprived  of  support,  would  be  in  danger 
of  falling  in  (eboulement)  "  (//). 


{q)  Sect.    27;    ytll.-Geti.   v.    Conduit  excedito  :    si    maceriam,    pedem    relin- 

CoUiery  Co.,  [1895]  1  Q.  B.,  at  pp.  308,  quito;   si   vcro   domum,  pedes  duos;  si 

313.  scpulchrum    aiit    scobciii  fuderit,  quan- 

U)  Jury  v.Barnnley  Cor imalion,\\^(\l'\  turn    profmiditatiH    liaLuerint,    tantura 

2  Ch.  fOO.     See  furtlu  r  upon  the  sub-  spatii    reliuquito  ;    si    puteum,    passus 

joct  of   this  purav'raph,   above,   p.  113,  latitudinem.— Di-r.  10,  1,  13,  fin.  reg. 

not*  's).  (i)  Code  Civil,  Art.  074. 

(»;  Si   (juis    sepem  ad  alienum  prae-  (u)  Pardessus,  Traitc  dcs  Servitudes, 

diuin  fn.rit    infoderitque   terminum  nc  302. 
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Skct.  2. — Support  to  Bin7(/iii(/sfroin  adjdcoit  Land. 

Where,  however,  anythiDg  has  been  done  to  increase  tlie  lateral  Supcrincum- 
pressure,  as  wliere  buildings  have  been  erected,  it  appears  to  be  ,K,t  onti'il.'.l^''^ 
clearly  settled  that  no  man  has  a  right  to  such  increased  support  ijy  tliecum- 
unless  the  building,  or  other  tiling  which  makes  it  necessary,  is  oi  support, 
ancient  erection.     This  was  laid  down  in  a  very  early  case.     "  If 
A.  is  seised  in  fee  of  copyhold  land  closely  adjoining  the  land  of  B.,   WMe  v. 
and  A.  erect  a  new  house  upon  his  copyhold  land,  and  an}^  part  of      '"•'''^"''y- 
his  house  is  erected  on  the  confines  of  his  land  adjoining  the  land 
of  B.,  if  B.  afterwards  dig  his  land  so  near  to  the  foundation  of 
the  house  of  A.,  but  not  in  the  land  of  A.,  that  by  it  the  founda- 
tion of  the  messuage,  and  the  messuage  itself,  fall  into  the  pit,  still 
no  action  lies  by  A.  against  B.,  inasmuch  as  it  was  the  fault  of  A. 
himself  that  he  built  his  house  so  near  the  land  of  B.,  for  he  cannot 
by  his  (own)  act  prevent  B.  from  making  the  best  use  of  his  land 
that  he  can  "  (.r). 

In  Wijntt  V.  Ilarrkon  [y) ,  the  declaration  stated  that  the  plaintiff  Wi/ait  v. 
was  possessed  of  a  certain  dwelling-house — that  the  defendant,  in  '^' "*'"'• 
rebuilding  his  dwelling-house  adjoining,  dug  so  negligently,  care- 
lessly, and  improperly  into  the  soil  and  foundation  of  his  own 
dwelling-house,  and  so  near  the  soil  and  foundation  of  the  said 
dwelling-house  of  the  plaintiff,  that  by  reason  thereof  the  plaintiff's 
wall  gave  way  and  was  damaged.  To  so  much  of  this  declaration 
as  "  related  to  the  defendant's  digging  into  the  soil  and  foundation 
of  the  said  dwelling-house  of  him  the  defendant,  so  near  to  the  soil 
and  foundation  of  the  said  dwelling-house  of  the  plaintiif,  that  by 
reason  thereof,"  &c.,  the  defendant  demurred  generally.  Lord 
Tenterden,  in  delivering  the  judgment  of  the  Court,  after  time 
taken  to  consider,  said :  "  The  question  reduces  itself  to  this, 
whether,  if  a  person  builds  to  the  utmost  extremity  of  his  own  land, 
and  the  owner  of  the  adjoining  land  digs  the  ground  there  so  as  to 
remove  some  part  of  the  soil  which  formed  the  support  of  the 
building  so  erected,  an  action  lies  for  the  injury  thereby  occasioned  ? 
Whatever  the  law  might  be  if  the  damage  complained  of  were  in 
respect  of  an  ancient  messuage  possessed  by  the  plaintilf  at  the 
extremity  of  his  own  land,  which  circumstance  of  antiquity  might 


{x)   Wilde    V.     Mimlerlei/     (1640),     2  (y)  (1S32),  3  B.  &  Ad.  871  ;  37  R.  R. 

Rolle's  Abr.  561,  Trespass,  Justification,       566. 
J.  pi.  1. 

25  (2) 
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BaiMinr.  not  imply  the  consent  of  the  adjoining  proprietor  at  a  former  time  to 
;.      '  "       the  erec-tiou  of  a  building  in  that  situation,  it  is  enough  to  say  in 

llu  .  ^,^.  this  case  that  the  building  is  not  alleged  to  be  ancient,  but  may,  as 
jry^tt T.  far  as  ai.pears  from  the  declaration,  lia\e  been  recently  erected ; 
MtrruoM.  ^jjj  j£  ^^  ^^^^  according  to  the  authorities,  the  plaintiff  is  not 
entitled  to  recover.  It  may  be  true,  that  if  my  land  adjoins  that 
of  another,  and  I  have  not  by  building  increased  the  weight  upon 
mj  soil,  and  my  neighbour  digs  in  his  land  so  as  to  occasion  mine 
to  fall  in,  he  may  be  liable  to  an  action;  but  if  I  have  laid  an 
additional  wt-ight  upon  my  land,  it  does  not  follow  that  he  is  to  be 
deprived  of  the  right  of  digging  his  own  ground  because  mine  will 
then  become  incapable  of  supporting  the  artificial  weight  whieli  I 
have  laid  upon  it.  And  this  is  consistent  with  2  llolle,  Ab.  (z). 
The  judgment  will  therefore  be  for  the  defendant  "  (a). 

;?/•«<?. '../ V.  In  the  case  of  S/iiigxh// \.  Barnard  (h),  the  action  was  brought, 

Soma,  J.  ^^^  j^^  ^^^  withdi-awal  of  support  to  the  plaintiff's  house,  which 

was  stated  in  the  declaration  "to  be  a  modern  house,  but  for 
digging  so  near  to  the  foundation  of  the  plaintiff's  house  that  the 
defendants  undermined  his  house  (undermine  son  mese),  by  reason 
•whereof  one-half  of  the  said  house  fell  into  the  said  pit  so  dug  by 
defendant  Hall."  In  the  motion  in  arrest  of  judgment,  which 
was  made  upon  entirely  different  grounds,  and  refused  by  the 
Court,  there  is  no  allusion  to  any  claim  of  support. 

raririJgt  v.  This  principle  was  fully  recognized  and  acted  upon  in  the  later 

and  very  important  case  of  Partridge  v.  Scott  {(•) .  The  action  was 
brought  for  an  injury  to  the  plaintiff's  reversion  by  defendants 
"  undermining  their  own  land,  wrongfully,  carelessly,  negligently, 
and  improperly,  and  without  supporting  or  propping  up  the  same," 
and  removing  tlie  minerals,  to  the  support  of  whicli  mines  and 
minerals  for  liis  premises  the  plaintiff  was  entitled ;  by  reason 
whereof,  and  by  the  carelessness  and  improper  conduct  of  the 
defendants,  the  foundation  of  the  plaintiff's  premises  was  injm-ed, 
the  ground  gave  way,  and  the  walls  and  houses  were  damaged. 
The  second  count  was  similar,  referring  to  an  injury  to  another 
messuage.     The  defendants  pleaded,  denying  the  plaintiff's  right 


{z)  Trespjw*,  J.  pi.  1.  raised.     Sccin  Lanfffordv.  JJ'onds  {\8ii), 

(a)  In  Smil/i  V.  Min-txii,  2  Saiind.  394  7  M.  &  G.  G26,  a  count  for  withdrawing 

(cit4>d    in    urffinrif'iit;,    tlio    dr,'laration  support  from  an  ancient  house. 

w«H  Hiniilar  t<t  the  one  in  tliis  case,  con-  .  (/i)   1   Rollo,   Rep.    i:iO  :   [seo  L.   R.  6 

tainin»r  m.  alli-^'iitiou  that  the  house  of  App.  Cas.  at  p.  742,  per  Pollock,  B.j 

the  pluiutiff  wa.^  an  ancient  one;    but  (c)   (1838),  3  M.  &  W.  220;  49  R.  JR. 

ao  point  on  the  law  of  easements  was  .')7S. 
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to  support,  as  claimed  in  the  declaration.     The  jury  found  for  the   Buildings  not 
l^laiutiff,  suhject  to  a  case.     After  stating  the  pleadings,  the  case    thocummon 
proceeded  as  follows :— "  The  jury  found  that  the  plaintiff  was  ^^w  to  support. 
possessed  of  a  certain  dwelling-house  and  premises,  partly  erected    Par/ridge  v. 
upon  excavated  land  within  four  years  before  the  injury  complained 
of,  being  the  house  and  premises  to  which  the  second  count  in  the 
declaration  referred,  and  of  other  houses,  land,  and  premises,  the 
buildings  of  which  have  been  erected  about  thirty  years  before,  and 
whicli  are  those  included  in  the  first  count. 

"  They  also  found  that  the  defendants  excavated  so  near  their 
own  boundary  (the  direction  of  which  boundary  was  east  and  west) 
the  mines  belonging  to  themselves,  as  to  cause  damage  thereby  to 
all  the  plaintiff's  premises,  and  to  cause  the  adjoining  land  of  the 
plaintiff,  not  covered  with  buildings,  to  sink  also.  The  defendants 
began  to  work  their  mines  after  the  new  house  and  buildings  of 
the  plaintiff  had  been  finished.  They  sunk  their  shaft  or  pit  about 
one  hundred  yards  from  the  plaintiff's  premises  on  the  south  side 
thereof,  and  worked  the  coal  north w^ard  towards  those  premises. 

"  The  jury  also  found  that,  in  order  to  have  prevented  any 
injury  from  the  defendants'  works  to  the  plaintiff's  premises,  a  rib 
of  coal  ought  to  have  been  left  between  those  parts  of  the  substrata 
over  which  the  plaintiff's  buildings  and  premises  were  situated  and 
the  works  of  the  defendants,  at  least  twenty  yards  in  thickness ; 
that  the  defendants  worked  their  mines,  leaving  a  rib  of  coal  in 
these  places  of  less  than  ten  yards  in  thickness,  and  that  they  were 
aware  that  the  coal  had  been  worked  out  some  years  before  on  the 
north  or  plaintiff's  side  of  their  boundarj",  where  the  boundary 
joined  the  plaintiff's  premises ;  that  in  so  doing  the  defendants 
were  guilty  of  negligence  in  not  leaving  a  rib  of  sufficient  thick- 
ness, if  the  plaintiff  was  entitled  to  support  from  the  defendants' 
land  and  substrata.  The  Court  are  to  be  at  liberty  to  draw^  any 
reasonable  conclusion  which  the  jury  might  have  drawn. 

"  The  question  for  the  opinion  of  the  Court  is,  whether,  under 
the  above  circumstances,  the  plaintiff  is  entitled  to  recover ;  and,  if 
he  is,  then  whether  he  is  entitled  to  damages  for  the  old  houses 
and  land  alone,  or  for  the  more  recent  erections  also  ?  "  The  case 
having  been  argued,  the  Court  took  time  to  consider :  the  judgment 
of  the  Court  was  delivered  by  Alderson,  B. : — 

"  The  two  questions  in  this  case  are  of  considerable  importance. 
The  facts  may  be  shortly  thus  stated  :  The  plaintiff  was  possessed 
of  two  houses,  one  an  ancient  one,  and  the  other  built  long  within 
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Bunding  not  twentv  vears  before  the  subject  of  the  present  action  occurred. 

^Li.il'.u     „.,         ,        .^  ^^.pre  built  on  the  plaintiff's  land,  and  considerably 
I**  .undarv ;  and  the  modern  house  is  stated  to  have  been 

i'  built  on  land  which  had  been  previously  excavated  for  the  purpose 

of  f»t-ttinfr  coal.  No  such  statement  appears  in  the  case  as  to  the 
ancit-nt  house,  and  the  Court  cannot  therefore  intend  that  tliat 
house  was  built  originally  on  excavated  land,  or  that  the  land  has 
been  excavated  more  than  twenty  years  ago. 

"  Under  these  circumstances,  the  question  is  precisely  similar  as 
to  both  houses,  and  is  one  on  which  the  Court  do  not  entertain  any 
doubt. 

"Rights  of  this  sort,  if  they  can  be  established  at  all,  must,  we 
tliink,  have  their  origin  in  grant.  If  a  man  builds  his  house  at 
the  extremity  of  his  land,  he  does  not  thereby  acquire  any  right 
of  easement,  for  support  or  otherwise,  over  the  land  of  his  neigh- 
bour. He  has  no  right  to  load  his  own  soil  so  as  to  make  it 
require  the  support  of  that  of  his  neighbour,  unless  he  has  some 
grant  to  that  effect.  Wyatt  v.  Ifarri-son  {d)  is  precisely  in  point 
as  to  this  part  of  the  case,  and  we  entirely  agree  with  the  opinion 
there  pronounced. 

"  In  this  case,  if  the  land  on  which  the  plaintiff's  house  was 
built  had  not  been  previously  excavated,  the  defendants  might, 
without  injury  to  the  plaintiff,  have  worked  their  coal  to  the 
extremity  of  their  own  land,  without  even  leaving  a  rib  of  ten 
yards,  as  they  have  done.  And  if  the  plaintiff  had  not  built  his 
house  on  excavated  ground,  the  mere  sinking  of  the  ground 
itself  would  have  been  without  injury.  He  has,  therefore,  by 
building  on  gi-ound  insufhciently  supported,  caused  the  injury  to 
himself,  without  any  fault  on  the  part  of  the  defendants  ;  unless 
at  the  time,  by  some  grant,  he  was  entitled  to  additional  support 
from  th«i  land  of  the  defendants.  There  are  no  circumstances  in 
the  case  from  which  wo  can  infer  an}'  such  grant  as  to  the  new 
house,  because  it  has  not  existed  twenty  years ;  nor  as  to  the  old 
house,  because,  though  erected  more  than  twenty  years,  it  does 
not  ajtpear  that  the  coal  under  it  may  not  have  been  excavated 
within  twenty  years ;  and  no  grant  can  at  all  events  be  inferred, 
nor  could  the  right  to  any  easement  become  absolute,  even  under 
I>jnl  Tcntordcn's  Act,  until  after  the  lapse  of  at  least  twenty 


(d)  (1832),  3  B.  &  Ad.  871  ;  37  R.  R.  566. 
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years  from   the   time  wlien   the   liouse  first   stood   on   excavated   Buii(lin(?8  not 
ground,  and  was  sup})orted  in  part  by  the  defendant's  land.  the  cotumon 

"  If  tlio  law  stood  as  it  did  before  Lord  Tenterden's  Act  (2  .<c  ']  lawtoBupport. 
Will.  4,  e.  71,  s.  2),  we  should  say  that  such  a  grant  ought  not  to  Taririffffev. 
be  inferred  from  any  lapse  of  time  short  of  twenty  years  after  the 
defendants  might  have  been  or  were  fully  aware  of  the  facts.  And 
even  since  tliat  Act,  the  lapse  of  time,  under  these  peculiar  cir- 
cumstances, would  probably  make  no  difference.  For  the  proper 
construction  of  that  Act  requires  that  the  easement  should  have 
been  enjoyed  for  twenty  years  under  a  claim  of  ricjht.  Here 
neither  party  was  acquainted  with  the  fact  that  the  easement  was 
actually  used  at  all ;  for  neither  party  know  of  the  excavation 
below  the  house.  We  should  probably,  therefore,  have  been  of 
opinion  tliat  there  was  no  user  of  the  easement  under  a  claim  of 
right ;  and  that  Lord  Tenterden's  Act,  therefore,  would  not  apply 
to  a  case  like  this.  However,  the  facts  of  this  special  case  do  not 
raise  that  point. 

"  We  think,  upon  the  whole,  that  the  defendants  are  entitled  to 
our  judgment." 

[In  DnUon  v.  Anr/itH  {e),  Lord  Selborne,  touching  on  this  ques-  Dalionv. 
tion,  said :    "  Support  to  that  which  is  artificially  imposed  upon  j;^  ''^"*- 
land  cannot  exist  ex  jure  uaturoe,  because  the  thing  supported  does  buiidinirs 
notitself  so  exist"  (./').   ^     ^  ^  3.ty1w 

On  the  other   hand,   it  is  now  settled  that  an  enjoyment  of  enjoymeat. 
support  for  not  less  than  twenty  years  will  be  sufficient  to  confer 
a  right,  subject  only  to  the  conditions  which  limit  all  acquisition 
of  rights  by  length  of  enjoyment  only. 

In  Palmer  v.  Fleshers  [g),  the  judges  in  their  first  resolution  Palmers. 
say,  "  that  if  a  man  being  seised  of  land  leases  forty  feet  to  A.  to 
build  a  house  thereon,  and  forty  feet  to  B.  for  a  like  pm^pose,  and 
one  of  them  builds  a  house,  and  then  the  other  digs  a  cellar  in  his 
land  which  causes  the  wall  of  the  first  adjoining  house  to  fall,  no 
action  will  lie,  for  everyone  may  deal  with  his  own  to  his  best 
advantage ;  but,  semble,  that  it  would  be  otherwise  if  the  wall  or 
house  were  an  ancient  one."] 


(c)  (1881),    L.    R.    6    App.    Gas.    at  notwithstanding  the  dicta  in  Rogers  v. 

P-  792.                                                   _  Taylor  (1858),  2  H.  &  N.  828. 

if)  See  also  the  cases  on  the  rights  ,  v   ne—i:\   ^  o-j  tr-      -j.  j  n        -n- 

s       x.^-    11-             i.   1     u               ^1.)  \Q)  (16/5),  1  Sid.  16/    cited  Com.  Dig., 

of  puDUC  bodies,  quoted  above,  p.  11.3,  \ji  \         n                   >                           o  » 

note  ( g) .  The  principle  appears  to  apply  Action  on  the  case,  Nuisance,  C. ;  above, 

to  subjacent  as  well  as  to  adjacent  soil,  p.  121. 
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Si 


Uotmt. 


//  de  V. 

'rhoiHhorough . 


G«ifford  V. 
A'itMU. 


Jtovbofham  V, 

H'tUfrtt. 


Solomon  V. 
I'tHtnerB'  Co 


It  WHS  laid  dowu  Ly  Lord  Ellenborougli  iu  Stansc.l  v. 
JuUanl[h),  that  wla-re  a  man  had  built  to  the  extremity  of  his 
soil,  and  had  enjoyed  his  building  above  twenty  years,  upon 
analogy  to  tlie  rule  as  to  lights,  &e.,  he  had  acquired  a  right  to 
a  support,  or,  as  it  were,  of  leaning  to  his  neighbour's  soil,  so  that 
his  neighbour  could  not  dig  so  near  as  to  remove  the  support,  but 
that  it  was  otherwise  of  a  house,  &c.  newly  built. 

In  the  case  of  iJodd  v.  Holme  (/),  the  Court  did  not  pronounce 
any  decided  opinion  as  to  the  right  of  support  for  an  ancient 
house  from  the  adjoining  land;  but  Littledale,  J.,  in  the  course 
of  the  argument,  observed :  "  Suppose  the  house  to  have  been 
mhstaiitiallif  built,  to  have  stood  thirty  or  forty  years,  and  to 
have  been  kept  in  proper  repair,  do  you  say,  that  if  the  defendant, 
by  excavating  his  adjacent  ground,  let  down  that  house,  though 
trithout  (ictitdl  negligence  on  his  part,  an  action  would  not  lie 
against  him  ?  " 

[In  Hide  V.  T/ioniboroi(gh{k),  Parke,  B.,  said:  "If  there  was 
twenty  years'  enjoyment  by  the  plaintiff  of  the  support  of  the 
house  from  the  defendant's  land,  and  it  was  known  that  the 
defendant's  land  supported  the  plaintiff's  house,  that  is  sufficient 
to  give  him  a  right  of  support." 

And  in  Gni/ford  v.  Nicliolh  {!),  Parke,  B.,  said:  "This  is  not 
a  case  in  which  the  plaintiff  has  the  right  of  the  support  of  the 
defemlant's  soil,  either  by  virtue  of  a  twenty  years'  occupation  or 
by  reason  of  a  presumed  grant  or  presumed  reservation,  where 
both  houses  wqvq  originally  in  the  possession  of  the  same  owner, 
for  ui}kis)i  a  ri(jht  hi/  some  -such  means  is  established  the  owner  of 
the  soil  has  no  right  of  action  against  his  neighbour  for  the  proper 
exercise  of  his  own  right." 

In  lloichotham  v.  Wilson  {m),  Bramwell,  B.,  said:  "After  a 
house  has  stood  in  such  a  position  twenty  years,  it  acquires  a 
right  to  support  from  the  adjoining  laud." 

All  these  dicta  have  reference  to  the  support  of  the  adjacent 
foil ;  and  in  the  cases  of  Hampltries  v.  Brogdoi  and  lionomi  v. 
liavl;hous<\,  already  cited,  will  be  found  dicta  to  the  same  effect. 

In  the  case  of  Solomon  v.  Vintners'  Co.  (n),  doubts  are  expressed 


(A)  M.S.  1  St-l.  N.  P.  4.57,  lltli  edit. 

{•)  (1K34;,  1  A.  &  £.  493;  40  R.  R. 
344  :  poHt.  p.  419. 

{*)  (1846),  2  C.  &  K.  250;  80  R.  R. 
811. 


(0   (1834),  9  Excli.  708. 

(«j)  (1860),  8  El.  &   Bl.    140;  affd.  8 
II.  L.  C.  348. 

(w)  (1859),  4  H.  &  N.  598. 
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[by  the  Court  upon  this  subject;  but  it  is  to  be  observed  that  thiit     Support  to 

case  was  ouo  of  a  claim  for  support  of  one  buiklino-  by  another  in    acquUed^^y 

a  state  of  things  caused  by  an  accidental  subsidence  of  the  houses,  twenty  years' 

,.,..,,                                oujoymcnt. 
and  not  tlio  ordinary  case  of  a  house  buut   originally  upon  the      - — • 

edge  of  land  and  obviously  so  as  to  be  affected  by  the  removal  of    rintuen'  Co. 

the  adjoining  land.     The  authorities  referred   to   by  the    Court 

with  doul)t  have  reference  to  such  cases  as  this,  and  not  to  such  a 

one  as  that  before  the  Court ;   see  the  observations  of  the  Vice- 

Chancellor  "Wood,  in  the  case  of   Jfuiif  v.    PeaJce  (o),  as  to   this 

point. 

It  was  laid  down  in  the  judgment  of  the  Court  of  Exchequer 
Chamber,  in  Bonoml  v.  Bacl-Jtome  {p),  that  the  right  of  support 
for  buildings,  when  acquired,  is  precisely  similar  in  its  character 
to  the  natural  right  of  support  for  the  soil. 

So  the  authorities  stood  when  the  now  leading  ease  of  Angus  Anyu.i  v. 
V.  Da/ton  and  the  Comviissioners  of  her  Jlajesf//s  IVorh  and  PubUc  "'  """ 
B 11  i /dings  (q)  came  to  be  decided.  The  action  was  brought  by  the 
owners  in  fee  of  a  coach  factory  at  Newcastle-upon-Tyne,  to 
recover  damages  for  injuries  caused  by  the  defendants  the 
Commissioners,  and  by  their  contractor  the  defendant  Dalton,  in 
excavating  the  soil  of  the  adjoining  property,  on  which  the 
Probate  Office  was  to  be  built,  and  thereby  causing  the  plaintiffs' 
factory  to  fall.  It  appeared  that  the  plaintiffs'  building  and  the 
adjoining  building  on  the  defendants'  land  were  estimated  to  bo 
upwards  of  a  hundred  years  old ;  that  up  to  the  year  1849,  being 
about  twenty-seven  years  before  the  accident,  both   houses   had 

(o)  (I860),  29  L.  J.  Ch.  785  ;   1  Johns.  R'ghijx.  Bennett  {IS82).  L.  R.  21  Ch.Div. 

705.     If  buildings   or  otter  structures  559 ;  above,  p.  135  ;  Xarth  British  Itail- 

be  already  erected  upon  the  land  at  the  vay  v.   Turners,   Ltd.  (1905),  6  F.  9U0  ; 

time    of    the    severance,    the    rifjht    of  Mpws'  Digest,  col.  257. 

support  for  them  would  exist  by  implied  The  judgment  of  the  Vice-Cliaiicellor 

grant    (sec    judgments    in    Lufidah:    v.  Wood   in    the    North  Eastern  Railway 

Robertson  (1857),   3  K.   &  J.  695  ;   Cah-  case,     contains    an     exposition    of    the 

donian  Rail.    Co.  v.   Sprot,  2  M'Q.   Sc.  whole  law  on  this  subject :  and.  as  he 

App.  449  :  Richards  \.  Rose,  a,nie,'p.\^^\  points  out,   the  right    acquired  in  this 

cf.  Union  Lighterage  Co.  X.London  Graving  manner  Avould  not   include   a    riirht  to 

Boch   Co.,  [1901]   2   Ch.  300  ;   [1902]    2  the   continuance  of   a    state   of   things, 

Ch.  557)  ;  and  if  the  surface  were  con-  though  of  long  standing,   clearly  of  a 

veyed  for  the  express  purpose  of  erect-  temporary  and  accidental  charactsr,  a«, 

ing   buildings   or   any  other   structure,  ex.   gi'.,   the  additional    support  to  the 

the  right  of    support  would  also  exist.  surface  caused  by  the  filling  of  a  mine 

See   judgments  in  Caledonian   Rail.   Co.  with  water  by  drowning. 

V.  V-6i,   2   M'Q.    So.  Ap    449  ;ff'  ( ;;)  (1859),  E.  B.  &  E.  655  ;  9  H.  L.  C. 

Eastern  Rati.    Co.   v.   Elliott    (I860),    29  =a'j 

L.    J.    Ch.    808;    1    J.    &    H.   145;    on  ""'*• 

appeal,  30  L.  J.  Ch.  160 ;  2  De  G.  F.  &  (<?)  (1878-81),  L.  R.  3  Q.  B.  D.  85  ; 

J.  423;    10  H.  L.  C.  333;    Siddons  v.  4   Q.  B.  Div.   162;  JJalton  v.  .-Ingits,  G 

Short  (1877),  L.  R.   2  C.  P.  D.    572  ;  App.  Cas.  740. 


;-"iunt. 


;ji»4  iwuricuLAK  ilvsements. 

Support  t')       I  ipitvl  as  (IwoUing-houses;  tliat  in  that  year  the  plaintiffs' 

-  .!"-.'"^r    1':    ■  '■  i'l  title  had  converted  liis  house  into  a  coach  factory 

^'  in  such  a  manner  as  materiall}'  to  increase  the  pressure  on  the 
bouh-rs  of  his  own  soil  and  c<uisequently  on  the  adjoinin*^  pro- 
perty ;  that  this  had  been  done  without  tlio  express  assent  of  the 
ilefendauts'  predecessor,  but  openly  and  without  any  attempt  at 
concealment  ;  that  the  defendants  had  pulled  down  their  house 
and  the  wall  dividing  the  two  properties  without  injury  to  the 
factory ;  but  that,  in  excavating  in  their  land  for  the  purpose  of 
jiroviding  cellarage  (which  had  not  previously  existed)  for  the 
offices  to  be  built,  they  had  dug  below  the  foundations  of  the 
jilaiiitiffs'  building  without  leaving  sufficient  support,  and  had 
thus  brought  the  whole  building  to  the  ground. 

Tri»L  At  the  trial,  Lush,  J.,  directed  a  verdict  for  the  jDlaiutiffs  for 

the  damages  claimed,  but  left  them  to  move  for  judgment  in 
order  to  have  the  questions  of  law  determined. 

M  •;  !if.r  On  motion  for  judgment,  it  was  argued   for   the  defendants, 

first,  that  the  {daintitfs'  factory  was  not  entitled  to  the  support 
claimed  ;  and,  secondly,  that  the  Commissioners  were  not  respon- 
sible for  the  negligence  of  their  contractor. 

Ui)on  the  second  point,  the  Court  considered  itself  bound  by 
tlie  decision  in  Bonn-  v.  Peafe  (r)  to  find  against  the  defendants ; 
aii<l  this  finding  was  ultimately  affirmed  by  the  Court  of  Appeal 
and  the  House  of  Lords.  The  question  so  raised  is  dealt  with  in 
a  later  part  of  this  treatise  (s). 

But  on  the  first  point,  which  raised  the  whole  question  of  the 
law  of  support,  the  judges  differed.  Lush,  J.,  adhering  in  sub- 
stance to  the  view  which  he  had  taken  at  the  trial,  thought  that 
the  plaintiffs  ought  to  succeed ;  and  rested  his  opinion,  partly  on 
the  doctrine  of  the  presumption  of  a  grant  after  twenty  years' 
uninterrupted  enjoyment,  and  partly  on  an  analogy  to  the 
Statutes  of  Limitation.  He  thought  that  the  decision  in  Bonomi 
v.  Bmkliomc  (f)  involved  the  very  point  in  question.  But  Cock- 
burn,  C.  J.,  held  that,  if  any  presumption  of  a  grant  was  derived 
from  twerjty  years'  user,  it  was  open  to  be  rebutted,  and  that, 
when  it  was  proved  or  admitted  that  no  grant  or  assent  was  in 
fact  made  or  given,  the  presumption  was  at  an  end;  and  further 
that,  the  enjoyment  not  being  capable  of  being  interrupted  by 


(r)  (1876),  L.  R.  1  Q.  B.  D.  321.  (»)  Below.  Book  VI.  Chap.  II. 

(0  (1S59),  E.  B.  &  E.  655;  9  H.  L.  C.  503. 
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[any  reasonable  means,  no  presumption  in  fact  arose.  Mellor,  J.,  Support  to 
agreed  with  the  Lord  Chief  Justice,  and  aceordingl}'  judgment  ac(|iii'red^by 
was  given  for  the  defendants.  twentj'  yoarh' 

°  enjoyment. 

All  the  judges  agreed  that  tlie  right  to  support  was  not  an        .'^ " — 

easement  wdtliin  the  Prescription  ^Vct.  Dalion. 

On  appeal  (/^),  Brett,  L.  J.,  agreed  with  the  majority  of  the  Appeal  to 
Court  below ;  but  Cotton  and  Thesiger,  L.  JJ.,  being  of  the  con-  Appeal', 
trary  opinion,  the  decision  was  reversed. 

Tliesiger,  L.  J.,  while  admitting  that  the  presumption  of  a  lost 
grant  Avas  a  presumption,  not  "juris  et  do  jure,"  but  liable  to  be 
rebutted,  held  that  it  could  not  be  rebutted  by  mere  proof  by  the 
owner  of  the  servient  tenement,  that  no  grant  was  in  fact  made 
either  at  the  commencement  or  during  the  continuance  of  the 
enjoyment ;  in  fact,  it  "  is  in  the  nature  of  an  estoppel  by  conduct, 
which,  while  it  is  not  conclusive  so  far  as  to  j^revent  denial  or 
explanation  of  the  conduct,  presents  a  bar  to  any  simple  denial  of 
the  fact,  which  is  merely  the  legal  inference  drawn  from  the  con- 
duct." The  cases  of  Barker  v.  Richardson  {.r),  Webb  v.  Birdijj), 
and  Cliascmore  v.  liic/iard.s  (z),  in  which  a  presumption  of  this 
nature  had  been  held  to  be  rebutted,  "  as  direct  authorities  go  no 
further  than  to  show  that  a  legal  incompetence  as  regards  the 
owner  of  the  servient  tenement  to  grant  an  easement,  or  a  physical 
incapacity  of  being  obstructed  as  regards  the  easement  itself,  or 
an  uncertainty  and  secrecy  of  enjoyment  putting  it  out  of  the 
category  of  all  known  easements,  will  prcA'ent  the  presumption  of 
an  easement  by  lost  grant;  and,  on  the  other  hand,  indu-ectly 
they  tend  to  support  the  view  that,  as  a  general  rule,  where  no 
such  legal  incompetence,  physical  incapacity,  or  peculiarity  of 
enjoyment  as  was  shown  in  those  cases  exists,  uninterrupted  and 
unexplained  user  will  raise  the  presumption  of  a  grant,  upon  the 
l)rinciple  expressed  by  the  maxim,  '  Qui  non  prohibet  quod  pro- 
hibere  potest  assentire  videtur.'  "  As  to  the  alleged  impossibility 
or  extreme  difficulty  of  obstructing  the  enjoyment  of  the  right  of 
support,  he  pointed  out  that  this  only  exists  where  the  servient 
tenement,  being  itself  covered  with  buildings,  enjoys  a  reciprocal 
benefit  from  the  dominant  tenement ;   and  in  any  case  he    held 


(h)  (1878),  L.  R.  4  Q.  B.  Div.  162.       (y)  (1863),  13  C.  B.  N.  S.  841  ;  above, 

p.  339. 
{x)   (1821),  4  B.  &  A.  579  ;  23  R.  R.     (-)  (igSQ),  7  11.  L.  C.  349  ;  above, 
409;  above,  p.  219.  p.  285. 
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IttUoH  T. 


Opinjoiuj  of 
the  jud(^. 


[himst'lf  boiiud  by  the  authorities  not  to  admit  the  argument  as 
sufKcient. 

The  judgment  of  Cotton,  L.  J.,  -svns  to  the  same  effect. 

None  of  llie  Lords  Justices  adopted  the  view  exi^ressed  by 
Lush,  J.,  that  the  period  of  twenty  years  might  be  limited  for  the 
acquisition  of  a  riglit  to  support  by  analogy  to  the  Limitation 
Acts  {(i) ;  and  none  of  them  seems  to  have  considered  that  the 
right  might  be  an  easement  within  the  Prescription  Act  {b). 

But  although,  upon  the  main  question,  the  majority  of  the 
Court  of  Appeal  decided  in  favour  of  the  plaintiffs'  contention, 
the  Court  was  unanimously  of  opinion  that,  the  construction  of  the 
plaintiffs'  factory  being  somewhat  unusual,  the  jury  should  have 
been  asked  to  determine  whether  the  weight  which  had  been  put 
upon  the  adjoining  soil  was  such  as  the  owner  of  the  soil  could  be 
reasonabl}'  expected  to  be  aware  of,  and,  on  this  ground,  dii-ected 
the  defendants  to  elect  within  fourteen  days  whether  they  would 
take  a  new  trial  (c). 

The  ojttion  was  not  exercised ;  and,  judgment  having  been 
entered  for  the  plaintiffs  for  1,94'j/.,  the  amount  of  damages 
assessed  by  a  s[)ecial  referee,  the  defendants  appealed  to  the 
House  of  Lords. 

The  appeal  {(I)  was,  in  the  House  of  Lords,  twice  argued,  the 
second  time  before  seven  judges  of  the  High  Court  who  had  not 
yet  been  parties  to  any  decision  in  the  case(f).  The  judges, 
in  answering  the  questions  put  to  them  by  the  House,  were 
imanimous  in  advising  that  the  judgment  of  the  Court  of  Appeal 
was  justified  by  the  authorities;  and  two  only  of  them(/)  dis- 
approved of  the  piineiide  underlying  the  authorities.  But  the 
reasons  (»n  which  their  opinions  were  based  were  very  diverse. 
Bollock,  B.,  and  Field  and  Manisty,  JJ.,  did  not  refer  the  right  to 
support  to  any  presumption  of  grant  or  acquiescence,  but  treated  it 
as  a  proprietary  right,  to  be  acquired  by  a  de  facto  enjoyment  for 
twenty  years ;  and  the  first-named  expressly  approved  of  the  con- 
clusion an-ived  at  by  Lush,  J.,  at  the  trial,  that  the  rule  might  be 
derived  by  analogy  from  the  Statutes  of  Limitation.  On  the 
other  hand,  Lindley,  J.   (with  whom  Lopes,  J.,  agreed),  was  of 


(a)  Sw  ptr  Thc«iv'cr,  L.  J.,  L.  R.  4 
Q  B.  Div.  170,  iiiid  per  Brett,  L.  J., 
ibid.  l'.»'j. 

(b)  Ibid.  170,  190. 

\e)  Ibid.  VAX,  187,  '.'OJ. 


(rf)  L.  R.  G  App.  Cas.  740. 

(«)  Pollock,   B.,   and   Field,    Lindley, 
Manisty,  Lopes,  Fry,  and  Bowen,  JJ. 

{/)  Lindley  and  Fry,  JJ. 
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ropiiiion  that  support  was  an  easement  which,  after  twenty  years'  Snjjport  to 
open  and  interrupted  enjoyment,  the  Uourt  would  presume  to  have  uoquired  by 
heen  granted,  even  tliouo-h  it  sliould  he  iiroved  or  admitted  tliat  no  twenty  years' 

f  '  f'  ^  enjoyment. 

sealed  or  written  erant  had  in  fact  heen  executed  ;  and  tliat  tlie  law  —  " ■ 

1  •  1  •  -1    •  1        i  iJ'illon  V. 

which  required  the  servient  owner  to  remove  his  soil  m  order  to  a>i!/hs. 
preserve  his  unrestricted  right  to  let  down  his  neighbour's  house, 
though  it  did  not  "  commend  itself  to  common  sense,"  was  com- 
pletely established  by  authority.  Fry,  J.,  felt  the  same  difficulty 
in  approving  of  the  principle  of  the  decisions,  holding  that  "  an 
excavation  for  the  sole  purpose  of  letting  down  a  neighbour's  house 
is  of  so  expensive,  so  dilHcult,  and  so  churlish  a  character,  that  it  is 
not  reasonably  to  be  required  in  order  to  prevent  tlie  acquisition  of 
a  right  "  ;  and  adding  that,  as  the  servient  owner  cannot,  "  except 
by  a  trespass  or  an  impertinence,"  ascertain  the  nature  of  his 
neighbour's  structure,  the  incidence  of  its  burden  on  the  soil,  or  the 
depth  and  character  of  its  foundations,  the  enjoyment  is  so  secret 
that  no  right  ought  to  be  founded  upon  it ;  but  he  also  thought 
the  authorities  conclusive  against  this  view  being  adopted  in 
practice.  Lastly,  Bowmen,  J.,  reverting  to  some  extent  to  the 
opinions  of  the  Lord  Chief  Justice  and  Lord  Justice  Brett,  treated 
the  twenty  years'  rule  as  a  "  canon  of  evidence,"  and  held  that 
twenty  years'  user,  peaceful,  open,  and  as  of  right,  was  sufficient 
ground  for  inferring  a  lawful  origin  of  the  user,  and  that  the  in- 
ference could  only  be  met  by  showing  that  there  was  no  such 
lawful  origin,  either  at  law  (as  by  grant  or  covenant),  or  in  equity 
(as  by  agreement  or  acquiescence)  ;  he  thought  the  decisions  showed 
that  the  enjoyment  was  capable  of  interruption. 

As  to  the  question  of  notice,  upon  which  the  plaintiffs  had 
obtained  from  the  Court  of  Appeal  the  option  to  have  the  case  re- 
tried, Lindley,  Lopes,  and  Bowen,  JJ.,  thought  that  this  should 
have  gone  to  the  jury,  while  the  remaining  judges  considered  the 
question  immaterial. 

It  sliould  be  added  that  Mr.  Justice  Lindley,  in  the  course  of  his 
opinion  [g),  discussed  the  important  question,  whether  the  enjoy- 
ment of  support  is  not  after  all  rather  affirmative  than  negative, 
and  so  capable  of  interruption  by  the  short  method  of  an  action  of 
trespass,  and,  in  the  absence  of  interruption,  ripening  into  an  ease- 
ment under  the  2nd  section  of  the  Prescription  Act.  "  Support," 
he  said,  "  even  when  lateral,  involves  pressm-e  on  and  an  actual  use 

{ff)  L.  R.  6  App.  C;i9.  at  p.  764. 
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Supp..rt  to     [of  the  laterally  supporting  soil No  trace  is  to  be  found  in 

Ji"uiSv  our  law  Looks  of  any  action  at  law  or  suit  in  equity  based  upon 
Ueiitr  jeax**  any  ^v^(.ng  done  to  the  o\\'uer  of  the  ser^'ient  tenement;  and  the 
enjoymeot.  ^j^^j^^j  opinion  certainly  is,  that,  in  the  absence  of  actual  damage 
^^*!'  to  the  soil,  no  such  action  or  suit  could  be  maintained.  Upon 
principle,  I  confess  I  do  not  see  Avhy  this  should  be  so.  If  a 
person  builds  so  near  the  edge  of  his  own  land  as  to  use  bis  neigh- 
bour's land  to  support  his  house  without  his  neighbour's  consent,  I 
do  not  see  why  such  neighbour  should  have  no  cause  of  action. 
The  enjoyment  of  light  coming  across  adjoining  land,  and  the 
enjoyment  of  the  use  of  such  land  for  support,  are  in  some  respects 
entirely  different;  for  no  use  is  made  of  a  man's  property  by 
opening  a  window  on  other  property  near  it,  and  a  right  not  to  be 
overlooked  is  not  recognized  by  our  law.  At  the  same  time,  in 
every  case  in  which  the  right  to  lateral  support  is  alluded  to,  it  is 
treated  as  analogous  to  the  right  to  light,  and  the  difference  to 
which  I  have  drawn  attention  has  not  been  dwelt  upon  or  treated 
as  material.  Nevertheless,  whatever  my  own  opinion  would  be, 
looking  at  the  matter  theoretically,  I  am  not  prepared  to  say  that 
an  action  for  damages,  or  an  injunction,  could  be  maintained  in 
such  a  case  as  I  have  supposed.  The  authority  against  it,  although 
purely  negative,  would  in  my  judgment,  be  considered  as  too  strong 
to  be  got  over.  If,  however,  your  lordships  should  be  of  a  different 
ojiinion,  I  apprehend  that  it  would  follow  that  the  Prescription  Act 
{'2  Si  '•}  Will.  4,  c.  71,  s.  2)  would  apply  to  and  include  an  easement 
of  lateral  support,  and  the  law  upon  this  important  subject  would 
then  be  contained  in  the  provisions  of  that  statute.  But  all  the 
judges  before  whom  this  case  has  come  concur  in  holding  the  Pre- 
sorii)tion  Act  not  to  apply  ;  and,  in  the  absence  of  authority  to 
the  contrary,  I  am  not  prepared  to  differ  from  them." 

On  the  same  subject,  Mr.  Justice  Fry  made  the  following 
observations  in  a  contrary  sense  (//)  : — 

'•  It  has  been  argued  at  your  lordships'  bar,  that  the  doctrine  (/) 
apjilies  in  its  simplest  form  to  the  right  in  question  ;  for  it  has 
been  contended  that  the  act  of  building  a  house  on  one  piece  of 
land  which  derives  lateral  support  from  the  adjoining  soil  of  a 
different  owner  is  both  actionable  and  preventiblo,  and  that  there- 
fore time  constitutes  a  valid  bar.     Is  such  a  buildinii:  actionable  ? 


(h)  L.  R.  G  App.  (.'as.  at  p.  775. 

(i)  So.  Qui  noil  prohibot  qiuxl  prohiberc  potest  asHcntiie  videtur. 
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[I  tliink  not.  The  lateral  pressure  of  a  heavy  building  on  soft  Support  to 
ground  wliich  causes  an  ascertainable  pliysical  disturbance  in  a  acquired  by 
neighbour's  soil  -would  no  doubt  bo  trespass ;    but  no  one  ever  **^V*y  yf"r«' 

°  ,  ,  enjoyment. 

heard  of  an  action  for  the  mere  increment  caused  by  reason  of  a 

new  building  to  the  jire-existing  lateral  jiressure  of  soil  on  soil,  An(/us. ' 
producing  no  ascertainable  physical  disturbance.  If  that  were  the 
law,  no  one  could  rightly  build  on  the  edge  of  his  land  unless  he 
built  upon  a  rock ;  and  yet  the  building  of  walls  and  other 
structures  on  the  borders  of  land  is  universally  recognized  as 
lawful.  Nay,  more,  any  erection  of  a  house  would  give  a  right 
of  action,  not  only  to  the  adjoining  neighbours,  but  to  every 
owner  of  land  within  the  unascertainable  area  over  wliich  the 
increase  of  pressure  must,  according  to  the  laws  of  physics,  extend. 
Such  an  increase  of  pressure,  when  unattended  with  ascertainable 
physical  consequences,  is,  in  my  opinion,  one  of  those  minima  of 
which  the  law  takes  no  heed.  The  distinction  between  the 
principles  applicable  to  water  collected  into  visible  streams  and 
that  running  in  invisible  ones  througli  the  ground,  affords  a  very 
good  analogy  to  the  distinction  which  I  draw  between  the  pressure 
of  an  adjoining  house  which  produces  a  visible  displacement  of 
the  soil,  and  that  which  produces  no  visible  or  ascertainable  result, 
but  is  only  a  matter  of  inference  from  physical  science  or 
subsequent  experiment." 

Mr.  Justice  Bowen's  observations  on  the  same  point  (/.•)  appear 
to  indicate  that  he  agreed  in  principle  with  Mr.  Justice  Lindley. 

The  House  of  Lords  (/)  unanimously  dismissed  the  appeal ; 
and  it  is  of  importance  to  notice  the  grounds  upon  which  their 
lordships'  opinions  in  favour  of  this  course  proceeded. 

The  Lord  Chancellor  (Lord  Selborne) ,  after  showing  tliat  the  Opinion  of 
right  of  support  to  buildings  was  not  a  natural  but  a  conventional  g  °,^*^ 
or  acquired  easement,  expressed  his  agreement  with  the  views  of 
Lindley,  J.,  and  Bowen,  J.,  "that  it  is  both  scientifically  and 
practically  inaccurate  to  describe  it  as  one  of  a  merely  negative 
kind.  Wliat  is  support  ?  The  force  of  gravity  causes  the  super- 
incumbent land  or  building  to  press  downward  upon  what  is 
below  it,  whether  artificial  or  natural ;  and  it  has  also  a  tendency 
to  thrust  outwards,  laterally,  any  loose  or  yielding  substance,  such 
as  earth  or  clay,  until  it  meets  with  adequate  resistance.     Using 


{k)  L.  R.  6  App.  Gas.  at  p.  7S4.  Selborne,  C,  and  Lords  Coleridge,  Pen- 

(/)  The    Lords    present    were     Lord       zance,  Blackburn  and  Watson. 
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build  in$r* 

•cquiretl  br 

twtrntjr  years' 

eajornxtit. 


I'cn/ancc. 


[the  langungo  of  the  law  of  easements,  I  say  that,  in  tlie  ease  alike 
of  vertical  and  of  lateral  support,  both  to  land  and  to  buildings, 
tlie  dominant  tenement  imposes  upon  the  servient  a  positive  and 
a  constant  burden,  the  sustenance  of  which  by  the  servient 
tenement  is  necessary  for  the  safety  and  stability  of  the  dominant. 
It  is  true  that  the  benefit  to  the  dominant  tenement  arises,  not 
frnQi  its  own  pressure  upon  the  servient  tenement,  but  from  the 
power  of  the  servient  tenement  to  resist  that  pressure,  and  from  its 
actual  sustenance  of  the  burden  so  imposed.  But  the  burden  and 
its  sustenance  are  reciprocal  and  inseparable  from  each  other,  and 
it  can  make  no  difference  whether  the  dominant  tenement  is  said 
to  impose,  or  the  servient  to  sustain,  the  weight." 

From  these  considerations  it  followed  that  the  right  to  support 
■was  to  some  extent  affirmative,  and  so  properly  the  subject,  not 
of  covenant  only  (m),  but  of  grant.  It  was  also  capable  of 
interruption,  if  not  by  action,  at  least  by  the  removal  of  the 
supporting  soil ;  and,  if  in  some  cases  it  did  not  suit  the  purpose 
of  the  supporting  o\\Tier  to  exercise  this  right  of  removal,  it  was 
the  policy  of  the  law  that  his  inaction  (whether  due  to  negligence 
or  to  his  own  preponderating  interest)  should  in  time  confer  a 
possessory  title  upon  his  neighbour.  The  right  of  support  then, 
being  an  easement,  not  purely  negative,  capable  of  being  granted 
and  also  capable  of  being  interrupted,  was  within  the  2nd  section 
of  the  Prescription  Act ;  and  the  question  of  grant  or  no 
grant  was  excluded.  And,  even  though  the  Prescription  Act 
should  not  apply,  the  presumption  of  a  lost  grant  could  not  be 
rebutted  by  showing  that  no  grant  had  in  fact  been  made.  As  to 
the  question  of  notice,  a  landowner  who  sees  building  operations, 
or  alterations  of  an  existing  building,  in  progress  upon  the  borders 
of  his  property,  must  have  imputed  to  him  the  knowledge  that  the 
building  will  require  fresh  support  from  the  adjoining  land  ;  and, 
if  everytliing  is  done  honestly  and  (as  far  as  possible)  openly,  he 
must  be  fixed  witli  knowledge  of  the  amount  of  support  enjoyed. 
No  question  need  therefore  have  been  submitted  to  the  jury. 

Lord  Penzance  expressed  tlie  opinion  that,  if  the  matter  were 
res  integra,  it  might  properly  be  held  that  a  building  owner 
acquired,  inmiediately  upon  erecting  a  house,  the  right  to  have  it 
Bupjtorted  by  tlie  adjacent  soil ;  but  he  agreed  with  Fry,  J.,  in 
thiuking  that  length  of    enjoyment  could   only   confer   a   title 


(»«)  Sw  per  LitllrdaU',  J.,  in  .)fonrr  v.  Jidusnii  (1824),  3  B.  &  C.  310  ;  27  R.  R.  375. 
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[through  the  acquiescence  of  another,  and  that  an  enjoyment  whicli  Support  to 
was  both  secret  and  incapable  of  being  interrupted  without  an  acqui'rcd^by 
unreasonable  waste  of  labour  and  expense,  was  no  evidence  of  ^^^^^V^^  years' 

.      .  .  en.ioynient. 

acquiescence,  and  should  not  on  principle  be  made  the  basis  of  any  — ^ 

right.     However,  he  considered  that  the  ruling  of  Lush,  J.,  was       Angus.' 
entirely  supported  by  the  authorities,  and  that  the  appeal  should 
on  this  ground  be  dismissed. 

Lord  Elackburn  thought  that  the  fiction  of  a  lost  grant,  how-  Lord 
ever  introduced,  was,  not  a  rule  of  evidence  which  a  jury  might  or 
miglit  not  conform  to,  but  an  established  doctrine  of  the  Court ; 
and  that  to  refuse  to  administer  such  a  rule,  when  established,  was 
at  least  as  much  an  usurpation  of  legislative  authority  as  it  was  at 
first  to  introduce  it.  He  did  not  consider  that  acquiescence  or 
laches  was  the  sole,  or  indeed  the  chief,  principle  on  which  pre- 
scriptive rights  were  founded.  Prescription,  or  usucapio,  was  a 
matter  not  of  natural  justice  but  of  positive  law,  differing  in 
different  countries ;  and  the  authorities  showed  that  the  English 
law  conferred  a  right  after  twenty  years'  enjoyment.  The  servient 
owner  had  notice  that  some  support  was  required ;  and  this  was 
enough  to  put  liim  on  inquiry. 

Lord  Blackburn  thought  it  unnecessary  to  decide  the  question 
whether  support  was  within  the  Prescription  Act.  But,  inciden- 
tally, he  supplied  an  answer  to  the  argument  drawn  by  Mr.  Justice 
Fry  {)))  from  the  impossibility  of  pushing  the  doctrine  of 
Mr.  Justice  Lindley  to  its  extreme  limits.  "  The  distinction,"  he 
said  (o),  "between  a  right  to  light  and  a  right  of  prospect,  on  the 
ground  that  one  is  matter  of  necessity  and  the  other  of  delight,  is 
to  my  mind  more  quaint  than  satisfactory.  A  much  better  reason 
is  given  by  Lord  Hardwicke  in  Attorney-General  \.  DougJitij  {p), 
where  he  observes  that,  if  that  was  the  case,  there  could  be  no 
great  towns.  I  think  this  decision,  that  a  right  of  prospect  is  not 
acquired  by  prescription,  shows  that,  whilst  on  the  balance  of  con- 
venience and  inconvenience  it  was  held  expedient  that  the  right  of 
light,  which  could  only  impose  a  burthen  upon  land  very  near  the 
house,  should  be  protected  where  it  had  been  long  enjoyed,  on  the 
same  ground  it  was  held  expedient  that  the  right  of  prospect, 
which  would  impose  a  burthen  on  a  very  large  and  indefinite  area, 
should  not  be  allowed  to  be  created,  except  by  actual  agreement. 

(»)  Above,  p.  398.  (o)  L.  E.  6  App.  Cas.  at  p.  824. 

[p)  (1788),  2  Ves.  Sen.  453. 
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40-j  rAirncuLAK  easements. 

Support  to     [And  tliis  seems  to  me  the  real  grouuJ  on  which  IFebb  v.  lUrd  and 
•^'iilS%-    C/iasn„oir  v.  Bichards  are  to  ho  supported.      The  rights  there 
twenij  ye«ifb'  claimed  were  aualogoas  to  prospect  in  this,  that  they  were  vague 
oBjoymen  .    ^^^  undefined,  and  very  extensive.     Whetlier  that  is  or  is  not  the 
^'iV.        r-i-'U    for  the  distinction,  the  law  has  always,  since  Bland  v. 
M  "Iri/,  been  tliat  there   is  a  distinction;    that  the  right  of  a 
window  to  have  light  and  air  is  acquired  by  prescription,  and 
that  a  right  to  have  a  prospect  can  only  be  acquired  by  actual 
agreement." 
Opinion  of  Lord  Watson  agreed  with  Lord  Selbonie  in  lidding  that  the 

jory  a  ^<in.  ^.j^j^^  ^£  g^ppyj-t  to  a  building,  Avlicther  lateral  or  vertical,  was  a 
positive  easement ;  being,  as  he  said,  probably  influenced  b}^  the 
consideration  that  a  decision  that  the  easement  was  negative  would 
form  an  unsatisfactory  precedent  in  Scotland,  where  positive  servi- 
tudes alone  are  capable  of  being  acquired  by  prescription.  He 
thought  that  DO  question  of  fact  need  have  been  submitted  to  the 
jm-y. 
Opinion  of  Lord  Colcridge  did  not  deliver  a  detailed  opinion,  but  expressed 

Coleridge.  ^lis  concurrence  in  the  judgments  of  Lords  Selborne  and  Blackburn. 
He  did  not  say  whether  he  agreed  with  the  former  in  holding  the 
easement  to  be  a  positive  one. 

The  question  last  referred  to  must  probably  bo  regarded  as  an 
open  one.  It  is  obvious  that  a  decision,  that  the  enjoyment  of 
support  to  buildings  is  a  positive  act,  capable  of  ripening  under 
tlic  Prescription  Act  into  an  easement,  and  capable  of  being  pre- 
vented by  the  short  method  of  an  action  by  the  adjoining  owner 
for  trespass,  would  be  of  the  greatest  moment  to  all  owners  of 
immovable  property,  and  would  render  every  building  operation  a 
matter  of  great  risk  and  expense.  At  present  the  balance  of 
Jiutliority,  so  far  as  the  number  of  dicta  goes,  must  be  held  to  be 
against  this  view  (q). 

But  the  decision  of  the  House  of  Lords  may  be  taken  as  finally 
establishing  the  rule,  that  twenty  years'  enjoyment  of  support  to 
u  building,  whether  from  the  adjacent  or  from  the  subjacent  land, 
being  peaceable,  open  and  as  of  riglit,  will  (either  by  a  right 
Bpringing  out  of  the  enjoyment  at  the  common  law,  or  under  the 
rrescription  Act,  or  imder  tlie  doctrine  of  presumed  grant)  confer 
the  riglit  to   have  tlie  support  continued;  that,  if   the  right   is 


(v)  But  sec  the  judgments  in  Union  J/ightcragc  Co.  V.  London  Graving  Dock  Co., 
Ll902]2Ch.  557.  ^         ^  j  , 
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[based  on  tho  presumption  of  a  ^rant  founded  on  tlie  enjoyment,     Support  to 
x,^  the  presumption  is  absolute  and  cannot  be  rebutted  by  showing    acquired  by 
that  no  ffrant   has   in   fact  been   made ;  and  that,  if   notice   be  t^^'c"?*/  years' 

"  ^  ,  '  enjoyment. 

material,  tlion,  in  the  absence  of  any  wilful  fraud  or  concealment, — 

the  outward  appearance  of  the  building  is  sufficient  notice  to  all       Attffun.  ' 
persons  concerned  of  tho  amount  of  support  which  it  requires  (r).] 

It  may  be  suggested  that  there  are  cases  in  which,  though  the  Some  cases 
house  be  modern,  damages  may  be  recovered  for  an  injury  done  damag'eH  may 
to  it  by  digging  too  near  the  common  boundary.     If  the  owner  ^-,^  ffcovered 

nn^     o  ^  ...  tliou<rh  liouse 

establislies  his  right  to  support  for  his  soil,  and  the  jury  should  is  modern. 
be  of  ojiinion  that  the  land  would  have  fallen  in,  in  consequence  of 
the  digging,  even  had  no  additional  weight  been  imposed  by 
building,  the  value  of  the  house  falling  with  the  land  might, 
it  seems,  be  recovered  as  damage  resulting  from  the  principal 
injury  (.s'). 

Assuming,  however,  that  a  right  to  the  su]3port  of  the  adjacent  Buildings 
land  has  been  obtained  by  the  enjoyment  of  an  ancient  house,  it  in  repair, 
appears  that  a  condition  is  imposed  upon  the  party  entitled  to 
such  support,  that  he  shall  do  nothing  within  the  period  requisite 
for  conferring  an  easement  which  shall  have  the  effect  of  in- 
creasing the  burthen  imposed  upon  his  neighbour.  Hence,  if  an 
excavation  be  made  near  an  ancient  house,  which  falls  imme- 
diately afterwards,  "  if  the  building  fall  in  consequence  of  its 
infirm  condition,  that  would  not  be  a  damage  by  the  act  of  the 


(r)  Compare  the   judgments    of    the  be  included  in  the  damages.     Smith  v. 

three  Lords  Justices 'in  Utiion  Lighterage  Thackerah  (1866),  L.  R.  1  C.  P.  564  ;   35 

Co.  V.  London  Graving  Dock  Co.,  ubi  sup.  L.  J.  C.  P.  276,  which  appears  to  throw 

(.?)  See   TTi/att   v.   Harrlton   (1832),    3  some  doubt  upon  the  principle,  is  com- 

B.   fc  Ad.   871;   37  R.  R.   566.     [This  xneTitQdiOninAtt.-Gen.v.  Conduit  Colliery 

has  been  decided  accordingly  in  Stroyan  Co.,  [1895]  1  Q.  B.  at  p.  313  ;  and  it  is 

V.  Knowhs  a.w\  Tlnmrry.  L'Lnoivh's  {\%io\),  noticeable  that  in  that  case  Stroganv. 

6  H.  &  N.  454  ;  and  the  same  principle  A'mow/cs  does  not  seem  to  have  been  cited, 

is  reco.gnized  by  Wood,  V.-C,  in  Hunt  Damages  may   also    be    recovered    for 

V.  Feakfl  (I8G0),  29  L.  J.  Ch.  785;    1  letting   down    a    modern    house   where 

Johns.    705,    and   by    Channell,    P.,    in  the  person  excavating  in  the  adjoining 

liichardsy.  Jenkins  (1868),  18  L.  T.  N.  S.  land  is  not  the  owner  of  such  land,  but 

437;  17  W.  R.  30.     In  Manchester  Cor-  a  trespasser.     Jeffries  \.  Williams  [X^bO), 

poration    v.    New    Moss    Colliery.    Jjd.,  5  Exch.   792  ;  IVihhg  v.  Carter  (1859),  4 

[1906]  2  Ch.  564,  it  was  proved  that  the  H.  &  N.  153.    Tho  decision  in  Richards  v. 

subsidence   complained   of  would   have  Jenkins,  ubi  sup.,  appears  to  rest  partly 

occurred  to  an  equal  ext(nit  if  certain  on  this  ground. 

works   of    the   plaintiffs    had   not   been  In    Shcrbrook    v.     Tufnell   (1882),    46 

erected  on  the  land.     An  injunction  was  L.  T.  N.  S.  886,  a  right  to  support  for 

granted  with  an  enquiry  as  to  damages,  modem  houses  was  held  to  have  been 

but  it  does  not  appear  that  any  directions  reserved  by  implication  (as  an  easement 

were  given   as   to  whether  or  not  the  of  necessity)  on  a  grant  of  the  adjoining 

injury  to  the  plaintiffs'  works  were  to  land.] 

26  (2) 
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BailJin;.'!* 

must  b«  kept 
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No  right  to 
iinpa«« 
■daidoiuil 
burtht-D. 


Buildingfl 

Illll-t   Ix- 

.-•.rucled. 


[defenduut  (0  ]  exc-avutor  ;  "  but,  even  supposing-  the  building 
to  be  so  far  out  of  repair  that,  "  in  the  ordinary  progress  of  decay, 
it  would  have  fallen  in  a  short  time,"  it  appears  from  the  decision 
in  Dmhl  V.  Holnte  (m),  "that  the  neighbom-  had  no  right  to  accelerate 
its  fall  by  removing  its  support." 

It  is  obvious  that  if  a  party  claiming  such  an  easement  has, 
during  the  period  of  the  acquisition  of  it,  done  or  omitted  to  do 
anything  to  his  own  house  by  which  its  coherence  and  capacity 
to  stand  unsupported  is  diminished,  or  if,  by  excavating  his  own 
soil  or  other  means,  he  has  weakened  the  support  before  then 
afforded  by  his  own  soil — so  that,  to  enable  it  to  stand,  an  ad- 
ditional amount  of  support  is  required  from  the  neighbouring 
land — he  has  thereby  imposed  an  increased  bui'then  upon  it,  which 
there  has  been  no  ancient  user  to  oblige  the  neighbour  to  submit 
to;  and  hence  it  seems  to  follow  that,  if  the  damage  sustained  would 
not  have  accrued  but  for  the  modern  alteration  or  neglect  of  the 
party  claiming  the  easement,  he  has  no  right  of  action,  though 
liis  house  might  have  stood  had  there  been  no  excavation, — as  such 
continuing  to  stand  could  only  have  been  caused  by  receiving  a 
degree  of  support  from  the  adjoining  soil  which  the  owner  of  it  was 
imder  no  obligation  to  supply  U).  In  the  case  of  Dodd  v.  Holme 
this  point  does  not  appear  to  have  been  distinctly  considered. 

The  same  reasoning  would  seem  to  apply  to  the  case  of  a  house 
originally  built  in  a  weak  and  insufficient  manner,  in  consequence 
of  ^\  hich  it  required  a  greater  degree  of  support  than  w^ould  be 
requisite  for  a  well-built  house.  Unless  there  was  some  external 
indication  of  the  weakness  of  the  building,  the  neighbour  would 
be  altogether  in  ignorance  that  a  greater  degree  of  lateral  pres- 
sure was  exerted  than  would  have  been  the  case,  had  the  house 
possessed  the  ordinary  degree  of  coherence  of  one  well  built. 
[But,  in  view  of  the  decision  in  Dalton  v.  Angus,  it  is  doubtfid 
whether  anything  short  of  industrious  concealment  would  in  such 
a  case  deprive  the  owner  of  the  building  of  the  benefit  of  the  lapse 
of  time  {//).'] 


(0  Per  Taunton,  J.,  in  Dodd  v.  JIulmc 
(1834),  1  A.  &  E.  600  :  40  R.  R.  344. 

(m)  (1831),  1  A.  &  E.  493  ;  40  R.  11. 
344. 

(x)  [See  Corporation  of  Itinninrjliuin  v. 
Allen,  quilted  above,  p.  373,  n.  (rf).] 

(y)  In  Aiiit-rictt  Koine  of  flio  btates 
cl<  ny  iiTiy  riirht  to  prescribe  for  support 


to  buildiujje,  as  they  deny  the  right  to 
prescribe  for  light:  "Neither  in  the 
case  of  the  window  opening  out  on 
another  man's  land,  or  of  a  building 
erected  on  the  dividing  line,  has  the 
owner  committed  an  act  against  which 
his  neiglibour  can  protest.  He  hits  not 
touched  \\\x  property,  or  invaded  any 
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Acquiwitiou  of 
the  easement. 


A  question  of  equal  practical  importance,  but  presenting-  greater 
difficulties  and  [until  recently]  not  elucidated  by  any  direct 
aufliorit}^,  arises  where  the  owner  of  an  ancient  house  claims  a 
riglit  to  have  it  lean  against  and  be  supported  by  the  house  of  his 
neiglibour. 

The  obstacle  to  tlio  acquisition  of  this  easement  by  user  arises  Clam, 
from  tlie  natural  secrecy  of  the  mode  of  its  enjoyment,  and  the 
consequent  difficulty  of  showing  that  it  has  been  had  with  the 
knowledge  of  the  owner  of  the  servient  tenement.  In  order  to 
give  rise  to  any  question  of  the  existence  of  this  easement,  a  man 
must  have  built  to  the  extremity  of  his  own  soil ;  and  supposing 
him  to  liave  built  perpendicularly,  as  he  may  reasonably  be  ex- 
pected to  have  done,  whatever  additional  pressure  may  thereby 
be  exerted  on  the  soil,  there  would  be  none  upon  the  adjoining 
house.  Supposing,  however,  that  some  deviation  from  the  per- 
pendicular should  have  originally  existed,  or  have  been  caused 
subsequently  by  the  imperfect  state  of  the  building,  but  to  so  small 
an  extent  or  in  such  a  position  as  not  to  be  apparent  to  the  owner 
of  the  adjoining  house,  the  ignorance  of  the  neighbour  would 
exclude  the  presumption  of  that  "  negligence  and  patience,"  from 
which  alone  his  consent  to  the  imposition  of  the  easement  could  be 
inferred. 

If,  on  the  other  hand,  the  manner  of  imposing  the  pressure  be 
of  such  a  manifest  and  visible  nature  as  to  afford  the  requisite 
indication  to  the  adjoining  owner,  it  would  appear  that  an  ease- 
ment of  this  kind  may  be  acquired  in  the  same  manner  as  any 
otlier  easements  ;  as,  for  instance,  where  a  beam  is  inserted  in  the 
wall  of  the  neighbour's  house.  A  further  objection  would  arise 
from  the  difficulty  on  the  part  of  the  servient  owner  in  resisting 
the  right  thus  sought  to  be  acquired. 


right,    or   given   any   cause   of    action.  an  abuse,  of  the  terms  licence,  grant, 

He  had  a  right  to  use  or  build  on  his  and  acquiescence,  to  saj  he  has  acquired 

lot  to  the  farthest  limit  of  his  boundary.  a  right  by  means  thereof  from  the  owner 

He  has  only  done  this,   and  he  never  of  the  adjacent  lot.   .  .  .  It  is  a  mockery 

had  any  use  or  possession  or  enjoyment  to  say  he  might  have  dug  up  his  land 

of  any  right,   corporeal  or  incorporeal,  during  the  period  of  prescription."    Per 

belonging  to  another,  to  which  objection  Trippe,  J.,  in  Mitchclly.  Mayor  of  Home, 

could   in   any   form    bo  made;    and  it  49  Ga.  19;   I o  Am.  Rep   669.] 


would  therefore  be  a  mistake,  as  vreU  as 
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CLim. 


Necc-sftitv. 


'  'n?!*  ription. 


Fniton  V. 
Mayor  of 
L'.ud'jn. 


From  the  expression  in  the  judgment  in  Peyton  v.  The  Jlai/or 
o/Lomloii  (=),  "it  (lid  not  appear  whether  the  two  houses  had  been 
erected  at  the  same  time,  and  wliether  tlie  freehold  in  both  had 
orijrinally  belon<red  to  the  same  person,"  Lord  Tenterden  seems  to 
have  inclined  to  the  opinion  that,  had  such  a  union  existed,  an 
easement  of  support  would  have  arisen  upon  their  severance  ;  [and 
to  the  same  effect  are  the  dicta  of  Lord  Justice  Thesiger  in  Angus 
v.  Do /(on  (a)  and  Wlnehlon  v.  Burrous  (b)].  Such  an  acquisition 
of  an  easement  has  ob^'iously  no  connection  with  the  title  by  pre- 
scrii>ti«»n,  but  rather  results  from  the  doctrine  of  the  disposition  of 
the  owner  of  two  tenements. 

It  might  also  be  urged  that  such  a  right  to  support  would  be  an 
easement  of  necessity,  as,  without  it,  the  house  granted  or  retained 
could  not  exist  (e).  The  right  of  support  in  cases  of  this  nature 
was  distinctly  recognized  in  the  ci\il  law  {d). 

The  more  ancient  authorities  appear  to  be  altogether  silent  upon 
the  point,  whether  such  an  easement  can  be  acquii'ed  by  prescrip- 
tion ;  and  in  the  first  modem  case  which  bears  directly  upon  the 
subject  (f),  the  declaration  was  unfortunately  so  ill  drawn  that  the 
Court  were  not  called  upon  to  decide  the  question  of  right ;  and, 
indeed,  in  argument  hardly  any  attempt  appears  from  the  report 
to  have  been  made  to  maintain  the  right  to  support  upon  the 
general  jiriuoiples  of  the  law  of  easements.  The  facts  of  this  case, 
the  points  made  in  argument,  and  the  reasons  which  influenced  the 
Court,  sufficiently  appear  in  the  judgment  delivered  by  Lord 
Tenterden. 

"  This  was  a  special  action  upon  the  case  brought  by  the  plain- 
tiffs, as  the  reversioners  of  a  house  in  Cheapside,  in  the  occupation 
of  their  tenant  under  a  lease,  against  the  defendants  as  owners  of 
the  adjoining  house,  for  injury  sustained  in  consequence  of  pulling 
down  the  defendants'  house.  The  first  count  of  the  declaration, 
after  alleging  the  plaintiffs'  interest  in   a  house  which  in  part 


(:)  (1829),  9  B.  &  C.  736  ;  33  R.  R. 
311. 

(a)  (1878),  L.  R.  4  Q.  15.  Div.  at 
p.  167. 

{b)  (1879),  L.  R.  12  Ch.  Div.  at  p.  59. 
Cf.  the  jiifljfment  in  Duydalv  \ .  liohcrtsoti 
(1857).  3  K.  Ac  J.  695. 

(r)  [See  Richard*  v.  Itoie,  ante,  p.  159  ; 
and  Suffitld  v.  lirown  (1864),  4  De  G.  J. 
AS.  185;  lO.Iur.  N.  S.  114;  33  L.  J.  Ch. 
24'J,  ante,  p.  161.] 

'd)  Binfw  (lui.-*  aedes  halwbat  una  con- 


tignatione  tectas  ;  utrasque  diversis  le- 
gavit :  dixi,  quia  magis  placet  tignum 
posse  duorum  esse,  ita  ut  certje  partes 
cuj usque  sint  contignatioiiis,  ex  regions 
cujus(ju('  doiniiii  fore  tigna ;  iicc  uUam 
invicem  habituros  actionem,  "jus  non 
esse  immissum  habere."  Nee  interest, 
pure  utrisquc,  an  sub  conditione  alteri 
redes  legataj  sint. — Dig.  !S,  2,  36,  do 
serv.  prajd.  urb. 

{e)  I'ei/ton  v.  Mayor  of  London  (1829), 
9B.  &C.  725;  33  R.  R.  311. 
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adjoinocl  a  liouse  of  the  defendants,  charg-ed  that  the  defendants     Support  to 
unskilfully,  wrongfully,  and  improperly  altered,  pulled  down,  and     bu'iEgaJ 
removed  their  house  adjoining-   to  tlie  plaintiffs'  house,  without      j.^^^^^  ^ 
shoring  up,  propping,  or  duly  securing  tlie  plaintilfs'  house,  in       -^iyi"^ 
order  to  prevent  the  same  from  being  injured  by  the  altering, 
pulling  down,  and  removing  of  the  defendants'  house ;  so  that  for 
want  of  such  shoring  up,  propping,  or  otherwise  duly  securing 
the  plaintiffs'  house,  that  house  was  greatly  injured,  weakened, 
and   in   part  fell   down.     The   second   count,   alleging   that  the 
houses  adjoined  and  were  connected  by  a  party- wall,  charged  that 
the  defendants  so  negligently,  unskilfully,  wrongfully,  and  im- 
properly conducted  themselves  in  and  about  the  altering,  taking 
away,  pulling  down,  and  removing  the  defendants'  house,  that  the 
plaintiffs'  house  was,  by  such  negligent,  unskilful  and  improper 
conduct  greatly  weakened,  ruined  and  dilapidated,  and  in  part 
fell  down. 

"  The  declaration  in  this  case  does  not  allege,  as  a  fact,  that 
the  plaintiffs  were  entitled  to  have  their  house  supported  by  the 
defendants'  house,  nor  does  it  in  our  opinion  contain  any  allega- 
tion from  which  a  title  to  such  support  can  be  inferred  as  a  matter 
of  law.  The  complaint  also  in  both  counts  relates  to  the  fact  of 
taking  down  the  defendants'  house,  and  the  manner  in  which  that 
was  done.  The  first  count  is  evidently  framed  upon  a  supposition 
that  it  was  the  duty  of  the  defendants  to  use  the  necessary  means 
to  sustain  the  plaintiffs'  house  when  they  took  down  their  own ; 
the  second  count  is  more  general,  but  it  does  not  charge  the  want 
of  notice  of  taking  down  the  defendants'  house  in  order  that  the 
plaintiffs  might  themselves  use  the  necessary  means  to  sustain 
their  own  property,  as  the  injury  complained  of:  and,  therefore, 
in  our  opinion  the  action  cannot  be  maintained  upon  the  want  of 
such  a  notice,  supposing  that,  as  a  matter  of  law,  the  defendants 
were  bound  to  give  notice  beforehand ;  upon  which  point  of  law 
we  are  not,  in  this  case,  called  upon  to  give  any  opinion. 

"  I  have  been  thus  particular  in  noticing  the  declaration,  be- 
cause it  furnishes  an  answer  to  much  of  the  learned  arguments 
that  were  advanced  on  the  behalf  of  the  plaintiffs  in  support  of 
the  rule  for  a  new  trial. 

"  At  the  trial  of  the  cause  before  me  at  Guildhall,  it  appeared 
upon  the  plaintiffs'  evidence  that  the  two  houses  were  very  old 
and  decayed,  the  party-wall  between  them  weak  and  defective ; 
that  for   some   time  pieces   of  timber,  called  struts,  have  been 


«•  T. 

■      r  I 
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<nrr~r*  ♦:.  carried  across  Iloney  Lane,  on  the  east  side  whereof  the  defen- 
'  dants*  house  was  situate,  to  the  opposite  house  on  the  west  side 
of  that  lane ;  that  the  plaintiffs'  liouse  adjoined  the  defendants' 
•/  eastwanl ;  that  tljese  struts,  bv  preventing  the  defendants'  house 
from  falling  westward,  had  tlie  effect  also  of  preventing  the 
plaintiffs'  house  from  falling  that  way  ;  that  when  the  defendants' 
house  was  taken  down  these  struts  were  necessarily  removed,  and 
no  other  and  longer  struts  substituted  extending  from  the  plain- 
tiffs' house  to  the  house  on  the  opposite  side  of  Honey  Lano,  nor 
anv  upright  shores  placed  within  the  plaintiffs'  house  to  sustain 
the  flooi-s  and  roof  without  the  aid  of  the  purty-wall ;  and  if  either 
of  these  measures  had  been  adopted  the  plaintiffs'  house  might 
have  stood ;  but  that,  neither  of  them  being  adopted,  it  soon 
became  separated  from  the  house  adjoining  to  it  on  the  east,  and 
either  partly  fell  or  was  necessarily  taken  doAvn  and  rebuilt,  being 
injured,  dangerous,  and  uninhabitable.  It  did  not  appear  whether 
the  two  houses  had  been  erected  at  the  same  time,  or  at  different 
times ;  from  their  construction  it  seems  likely  that  they  were  built 
at  or  about  the  same  time.  The  freehold  was  then  in  different 
hands  ;  and  as  the  governors  of  the  hospital  are  not  likely  to  have 
bought  or  sold  in  modern  times,  it  is  probable  that  the  freehold 
was  also  in  different  hands  when  the  houses  were  built.  These, 
however,  are  but  conjectures  ;  if  the  proof  of  the  facts  either  way 
woidd  have  aided  the  plaintiffs'  case,  it  was  their  duty  to  give 
the  proof. 

"  It  did  not  appear  that  the  defendants  gave  any  previous  notice 
of  the  intention  of  pulling  down  their  house,  or  of  the  time  of 
doing  60 ;  but  the  defective  state  of  both  houses  was  known  to 
the  parties.  There  had  been  previous  discussion  between  them, 
especially  with  regard  to  the  party -wall,  and  a  notice  of  rebuilding 
the  party-wall  under  the  Act  of  Parliament  had  been  given,  but 
the  defendants'  house  was  pulled  down  before  the  expiration  of 
the  time  mentioned  in  that  notice.  The  operation  of  taking  down 
the  defendants'  house  was  carried  on  by  day,  and  the  operation 
must  have  been  seen  and  known  by  the  tenant  and  occupier  of  the 
plaintiffs'  house. 

"Upon  these  facts  appearing  at  tlie  trial,  I  was  of  opinion,  at 
the  close  of  the  plaintiffs'  evidence,  tliat  it  was  their  duty  to 
Bujtport  their  own  house  by  slion-s  within  ;  and  upon  that  ground 
I  directed  a  nonsuit. 

"  A  rule  to  show  cause  f<^r  setting  aside  the  nonsuit  was  granted 
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in  tlio  ensuin"-  term  ;   cause  was  shown,  and  tlio  matter  very  well     Suppjrt  to 

11        •!  1      •  1-TT  building's  by 

argued  on  both  sides  durmg  the  present  term.     AVe  have  con-     buildings, 
sidered  of  it ;   and  adverting  to  the  facts  proved,  and  to  the  want      j'e,/ton  v. 
of   evidence  from  wliich  a  grant  to  the  plaintiffs  of  a  right  to      "^1,''^^^"/ 
the  support  of  tlie  adjoining  house  might  be  inferred,  and  to  the 
form  of  tlie  declaration,  wo  think  the  nonsuit  was  right,  and  the 
rule,  therefore,  must  be  discharged"  (/). 

Broicn  v.  Windsor  {(j)  was  an  action  on  the  case  for  negligently  Brown  v, 
and  carelessly  excavating  on  the  defendant's  own  land,  and  ^""^*'""- 
thereby  withdrawing  the  support  from  the  plaintiff's  house,  which 
the  declaration  alleged  it  was  entitled  to.  It  appeared  that,  for 
about  twenty-six  years,  the  plaintiff  had  rested  his  house  upon  a 
pine  end  wall  belonging  to  the  defendant ;  this  had  been  originally 
done  by  permission  of  the  owner  of  the  wall ;  the  defendant,  by 
excavating  near  his  pine  end  wall,  caused  it  to  sink,  and  thereb}^ 
injured  the  plaintiff's  house,  which  rested  against  it.  The  jury 
found  that  this  excavation  was  made  in  a  careless  and  unskilful 
manner ;  a  motion  was  afterwards  made  to  set  aside  the  verdict ; 
but,  after  argument,  the  Court  of  Exchequer  (A)  held  that  the 
action  could  be  supported. 

This  case  cannot  be  cited  as  a  direct  authority  upon  the  point 
in  question,  as  the  Cornet  there  clearly  assumed  that  the  plaintiff 
was  entitled  to  the  support  he  claimed:  thus,  Garrow,  B.,  said: 
"  When  such  an  easement  is  given,  the  owner  of  the  premises 
can  only  use  his  rights  subject  to  such  easement ;  and  I  am  of 
opinion  that  the  allegation  as  to  the  easement  was  established  in 
evidence."  "If  a  party,"  said  Vaughan,  B.,  "grant  an  easement 
like  the  present,  and  then  act  so  that  it  cannot  be  enjoyed,  an 
action  lies." 

[In  the  case  of  Solomon  v.  Vintners'  Co.  {i),  the  Court  ol  Soio»io)iv. 
Exchequer  seems  to  have  been  of  opinion  that,  if  a  house  gets  out  ^'"^""'^'  ^°- 
of  the  perpendicular  and  leans  on  the  adjoining  house  for  twenty 
years,  no  right  of  support  would  be  acquu^ed  under  such  circum- 
stances ;  but  that,  if  the  facts  of  the  case  had  raised  the  point, 
they  might  have  decided  that  it  would,  in  deference  to  Stanse/l  v. 
JoUard,  Hide  v.    Thornhorourjh,  and  the  dicta   in   Humphries   v. 


(/■)  See  also  Walteris  ami  others  v.  Pfiil  {(/)  (1830),  1  Cr.  &  J.  20. 

(1829),  1  Moo.   &  Mai.   362;  2Iam'i/  v.  (h)  GtuTOAV,    B.,    Vaughan,    B.,   and 

Goydcr  (1829),  4  Car.  &  P.  161 ;  34  R.  R.  BoUand,  B. 

782.  (i)  (18.59),4H.&N.58o;  above.p.302. 
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«.,... ..  ,..  ^lirogihn.  It  may  be  observed  that  tliese  decisions  and  dicta, 
.  •  rofem-d  to  by  the  Court  of  Exchequer,  ajipear  not  to  refer  to  a 
state  of  tilings  arising  from  accidental  circumstances  and  from 
;.,.»r,,  ...  which  no  grant  can  properly  l)e  implied,  as  in  the  ease  of  the 
support  ntforded  by  tlie  drowning  of  a  mine  ;  and  that  any  claim 
«>f  a  right  of  support  arising  from  an  accidental  sinking  of  the 
hou?e  might  therefore  be  disposed  of  Avithout  at  all  interfering 
with  the  tint liori ty  of  the  decisions  doubted  by  the  Court  of 
Exchequer,  or  the  numerous  dicta  already  referred  to  in  accord- 
ance with  those  decisions. 

;r„d..'rrT.  In  Lcmaitre\.  IJoris  {/,%  the  plaintiff  alleged  that  the  eastern 

wall  of  his  tenement  had  for  more  than  sixty  years  depended  for 
support  upon  the  western  wall  of  the  defendant's  house,  and 
claimed  damages  for  tlio  loss  of  this  support.  Hall,  V.-C,  held, 
upon  the  facts,  that  the  support  claimed  had  been  enjoyed,  and 
that  the  defendants  had  had  actual  knowledge  of  the  enjoyment, 
and  decided  that  the  plaintiff  had  acquired  the  easement  claimed 
by  virtue  of  the  Prescription  Act.  He  could  see  no  sound  dis- 
tinction between  the  cases  of  support  by  land  and  support  by 
buildings,  and  therefore  thought  the  case  was  covered  by  Dalton 
V.  Angux. 

This  is  an  express  decision  that  the  easement  may  be  acquired 
by  enjoyment  alone,  provided  that  the  enjoyment  be  open,  peace- 
able, and  as  of  right ;  but  the  analogy  to  the  right  of  support 
from  the  tuljacent  soil,  on  which  the  decision  rests,  may  be 
thought  to  be  somewhat  incomplete,  and  tlie  case  may  yet  be 
reviewed  by  a  Court  of  Appeal. 

To>u\.  lu  Tom  V.  Prf-sfoii  (/),  Denman,  J.,  adopted  the  principles  laid 

down  by  Hall,  Y.-C,  in  Lcmaitre  v.  JDavis,  but  held  that  in  the 
particular  case  before  him  the  enjoyment  had  been  precarious. 

nitfU-i  V.  In  (latdii/  v.  //.  J.  Martin,  Ltd.  (in),  the  plaintiff  and  a  certain 

comi>any  were  owners  of  adjoining  liouses,  numbered  35  and  -30 
respectively  in  the  same  street.  The  action  was  brought  for  the  loss 
of  su]t]iort  to  the  plaintiff's  house,  caused  by  the  removal  by  the 
defendants,  who  were  contractors  for  the  company,  of  the  company's 
adjoining  house.  It  was  found  by  the  jury  that  the  plaintiff's 
house  had  uninterruptedly  enjoyed  support  from  the  adjoining 


(A)  (1881),  L.  R.  I'.t  Cli.  I).  281.  (/)  (1883),  L.  R.  24  Cli.  D.  739. 

(/)()  [1900]  2  Ir.  R.  2C9. 
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[house  for  twenty  years  before  tlie  action,  but  the  jury  was  unable     Enjoymont 

,     , ,               1          .                ,                               1        J      •                               must  Iju  open, 
to  agTCG  whothor  such  enjoyment  was  open  and  notorious.  — 

The  learned  judge  du-ected  the  jury,  on  these  findings,  to  find  a  MarnJ.' 
verdict  for  the  defendants,  and  on  such  verdict  gave  judgment 
accordingly.  A  motion  to  set  the  judgment  aside  was  dismissed, 
and  Pallos,  (?.  B.,  wlio  delivered  the  judgment  of  the  Court  (;/), 
after  referring  to  Lemaitrc  v.  Davis,  and  quoting  a  passage  from 
the  judgment  of  Hall,  Y.-C,  said  :  "  There  the  enjoyment  of  the 
easement  was  open  and  known.  In  the  present  case  there  is  no 
evidence  to  show  that  it  was  known,  or  reasonably  could  have  been 
known,  to  tlie  owner  of  the  alleged  servient  tenement  that  his 
house,  in  fact,  afforded  support  to  that  of  the  plaintiff." 

In  Union  LigJiterage  Co.  v.  London  Graving  Dock  Co.  (o),  a  riglit  of  Union 
support  was  claimed  for  a  dock  by  means  of  tie-rods  passing  under  yl^london 

the  Ground  and  fastened  to  piles  which  were  driven  into  the  soil  of  ^'■«f«"5' 
*=■  ^  Lock  Co. 

an  adjoining  wharf.     The  dock  and  wliarf  had  formerl}'  belonged 

to  the  same  owner,  who  had  put  in  the  tie-rods  in  1800.  In  1877 
the  wharf  was  conveyed  to  tlie  plaintiffs  by  the  then  owners,  with- 
out any  express  reservation  of  a  right  of  support  to  the  dock.  In 
1886  the  same  owners  conveyed  the  dock  to  the  defendants'  pre- 
decessors in  title.  The  defendants  claimed  the  right  to  support  by 
implied  reservation,  and  also  as  a  prescriptive  easement ;  but  it  was 
held  by  a  majority  of  the  Court  of  Appeal  (/;)  that  the  claim  failed 
on  both  grounds — as  to  the  claim  by  implied  reservation  on  the 
ground  that  the  right  claimed  was  not  an  easement  of  necessity,  and 
as  to  the  claim  based  upon  prescription  on  the  ground  that  the  enjoy- 
ment had  been  riani.  The  following  passage  occurs  in  the  judg- 
ment of  Ixomer,  L.  J. :  "  Now,  on  principle,  it  appears  to  me  that 
a  prescriptive  right  to  an  easement  over  a  man's  land  should  only 
be  acquired  when  the  enjoyment  has  been  open — that  is  to  say,  of 
such  a  character  that  an  ordinary  owner  of  the  land,  diligent  in 
the  protection  of  his  interests,  would  have,  or  must  be  taken  to 
have,  a  reasonable  opportunity  of  becoming  aware  of  that  enjoy- 
ment." His  lordship  referred  to  the  speeches  of  Lord  Selborne, 
Lord  Penzance,  and  Lord  Blackburn  in  Dalton  v.  Angus. 

In  the  course  of  the  judgment  of  StMing,  L.  J.,  he  remarks  :  "  I 
think  that  Dalton  v.  Angus  establishes  that  there  must  be  some 


(k)  PaUes,    C.   B.,    and   Gibson  and  (o)  [1902]  2  Ch.  557. 

Madden,  J  J.  {p)  Komer  and  Stirling,  L.  JJ. 
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KnjoTment     [knowknlge,  or  means  of  knowledge,  on  the  part  of  the  person 
open,  j^g.jjjjj^j  wliom  tlie  right  is  claimed." 

Vttughnn  Williams,  L.  J.,  who  dissented  from  tlie  judgment  of 
♦  /  ■  •  "  the  majority  of  the  Court,  whilst  recognizing  the  rule  that  any 
IkH  IV.  right  over  the  tenement  granted  nmst  be  expressly  reserved  in  the 
grant,  thought  that  the  tie-rods  formed  a  corporeal  part  of  the 
dock,  and  were  reserved  with  it  as  being  appurtenant  thereto.  On 
the  question  of  tlie  prescriptive  right,  he  referred  to  tlie  remarks 
of  Bramwell,  B.,  in  Sohmon  v.  Vintners'  Co.,  to  the  effect  that  the 
enjovment  must  be  of  right,  whieh  it  cnnnot  be  unless  openly  and 
visibly  enjoyed,  and  continued :  "  Bramwell,  B.,  is  speaking  of  a 
weakly  built  house  gradually  coming  to  lean  against  some  adjacent 
house.  Such  support  is  manifestly  not  visible  in  the  sense  in  which 
the  sujiport  is  upon  some  structure  or  some  part  of  an  adjacent  house 
wliieh  is  intentionally  appropriated  as  a  means  of  support.  Such  a 
case  seems,  whatcAcr  may  be  the  case  where  the  support  is  by  one 
house  coming  in  course  of  time  to  lean  against  another,  clearly  to 
fall  within  the  Prescription  Act  (2  &  .'i  Will.  4,  c.  71).  In  the 
case  of  an  artificial  support,  such  as  there  is  in  the  present  case, 
I  shall  assume,  notwithstanding  the  observations  of  Lord  Black- 
bum  in  IkiUoti  V.  Aiif/Hs,  that  acquiescence,  and  therefore  know- 
ledge, or  means  of  knowledge,  is  the  basis  of  the  easement,  whether 
the  right  of  support  is  based  on  the  Prescription  Act  or  on  the 
fiction  of  lost  grant.  I  agree,  speaking  of  easements  generall}'', 
that  mere  enjo3'm('nt  is  not  sufficient  to  create  the  prescriptive 
right.  This  is  only  true  in  respect  of  the  right  to  light.  In  order 
to  gain  for  the  owner  of  the  land  by  enjoyment  a  title  to  some 
advantage  from  or  u]ion  his  neighbour's  adjacent  close,  greater 
tlian  would  naturally  belong  to  him,  the  advantage  must  be  one 
the  enjoyment  of  which  is,  or  ought  to  be,  known  to  the  neigh- 
bour, and  could,  without  destruction  or  serious  injury  to  his  own 
close,  be  interru]»ted  by  him.  See  tlie  summary  of  the  first  argu- 
mfnt  in  the  House  of  Lords  mentioned  by  Lord  Blackburn  in  his 
epeech  in  Da  It  on  v.  Anr/ii.s.  But  in  the  case  of  easements  of 
Bujiport  by  artificial  means,  expressly  adopted  for  the  purposes, 
which  encroach  upon  adjacent  land  by  liuildings  or  by  structures 
of  any  sort,  such  as  the  wharf  and  dock  respectively  in  the  present 
case,  I  tliink  that  the  interest  of  the  community,  and  especially  of 
tlio  inliabilnnis  of  large  towns,  requires  that  those  who  occupy 
adjacent  buildiugs  or  structures  should  be  taken  to  be  warned  of 
the  inherent  probability  of  one  building  or  structure  being  con- 
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[nected  witli  and  .supported  by  some  adjacent  structure  or  Ijuilding,     Enjoyment 
and  tliat  this  is  especially  so  in  a  case  where  the  owner  of  tlie  """'^   o»pen. 
alleged  servient  tenement  is  aware  tliat  that  tenement,  as  well  as   r-  .p'""  „ 

^  '  L,tgnlcraf/e  Co, 

the  alleged  dominant  tenement,  at  the  time  of  the  construction  of      v.  Londoti 

the  structure  on  the  dominant  tenement,  belonged  to  one  and  the      '"''"co. 

same  owner.     In   sueh  a  case  it  seems  to  mo  that  a  very  little 

ought  to  put  the  owner  of  such  a  tenement  upon  enquiry,  and  that 

if  he  makes  no  enquiry  knowledge  ought  to  be  imputed  to  him. 

He  is  at  least  in  the  possession  of  knowledge  which  ought  to  put 

him  on  enquiry.     Indeed,  it  appears  both  from  the  passage  about 

the  relation  of  acquiescence  to  prescription  which  I  have  quoted 

from  Lord  Blackburn's  judgment,  and  from  the  summary  which  I 

have  quoted,  that  proof  of  actual  knowledge  is  not  essential  to 

acquiescence.     It  is  sufficient  if  the  owner  of  the  servient  tenement 

ought  to  have  known.     It  is  sufficient  if  he  had  tlie  means  of 

knowledge.     This  makes  the  user  open." 

The  questions,  whether  in  such  cases  as  that  put  in  the  judgment  Whether 
in  Sohiiton  v.  Vintners  Co.,  where  the  tenement  actually  leans  necr^j^ave. 
over  the  boundary  of  the  adjacent  property  and  rests  upon  the 
neighbouring  tenement,  the  easement  claimed  is  a  negative  or  a 
positive  easement,  and  whether  any  right  could  be  acquired  to 
such  an  easement  under  Lord  Tenterden's  Act,  depend  upon  the 
same  considerations  as  were  advanced  in  the  judgments  in  J)(dton 
V.  Angus  {q).  In  these  respects,  no  valid  distinction  exists 
between  the  case  where  a  house  actually  leans  out  of  the  perpen- 
dicular upon  the  adjacent  house,  and  where  it  is  constructed  upon 
a  piece  of  land,  so  that  the  removal  of  the  subjacent  land  must 
cause  its  fall. 

It  appears  from  the  arguments  in  some  cases  to  have  been  Limitation 
supposed  that,  if  the  right  of  support  for  the  soil,  or  the  acquired  °*  •^'^tions. 
right  of  support  for  buildings  thereupon,  had  been  held  to  be 
a  positive  easement  giving  the  owner  of  the  soil  a  right  of  action 
when  so  much  of  the  adjacent  soil  had  been  removed  that  it 
could  be  found  as  a  matter  of  fact  that  insufficient  support  had 
been  left,  though  no  damage  had  yet  actually  occurred,  tlien,  as 
the  Statute  of  Limitations  must  begin  to  run  in  respect  of  that 
cause  of  action  from  the  time  when  such  a  state  of  things  arose, 
no  right  of  action  would  exist  for  a  subsidence  occurring  more 
than  six  years  after  the  removal  of  the   soil   which   ultimately 

[q)  Above,  pp.  39G  to  402. 
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Whrt]jer 
iMgmtire. 


Tijmi  imnxit- 
tendi. 


.-tinendi. 


[cauwMl  it.  It  is  hardly  necessary  to  point  out  that  this  is  not 
a  well-founded  notion.  For,  in  the  supposed  case,  the  easement 
of  the  right  of  support  would  he  an  incorporeal  hereditament  in 
fee  continuing  to  exist,  and  binding  the  successive  owners  of  the 
servient  tenement;  and  it  never  has  been  suggested  that  there 
is  no  remedy  for  the  present  infriugemeut  of  an  existing  easement, 
merely  because  the  ovmer  of  it  has  abstained  for  six  years  from 
bringing  an  action  for  a  former  infringement  of  it  (r). 

On  the  other  hand  questions  of  great  difficulty  will  arise  in  the 
present  state  of  the  law  in  actions  for  subsidence  caused  by  the  acts 
of  persons  who  have  long  ceased  to  be  connected  -^-ith  the  land  (.s).] 

By  the  Civil  Law,  two  servitudes  were  recognized,  the  "servitus 
tigni  immittendi,"  and  the  "  servitus  onera  vicini  sustinendi," 
both  belonging  to  this  latter  class  of  support  of  one  house  from 
the  adjoining  house  (/)  ;  the  former  imposed  the  liability  of 
support  alone,  while  the  latter  also  imposed  the  anomalous  obliga- 
tion of  repair  on  the  servient  tenement.  But  even  this,  the  most 
oppressive  servitude  known  to  the  law,  allowed  the  servient  owner 
to  pull  down  his  house  for  the  purpose  of  repair,  without  propping 
up  the  dominant  tenement,  no  matter  what  danger  he  thereby 
exposed  it  to. 


]iw  .tnd  iu 
f.ict. 


Uw  SIWHTM 

actioanUe. 


Sect.  4. — Nerjligencc  {ii). 

In  the  cases  as  to  the  right  of  support  to  land  and  houses  from 
the  soil  and  buildings  adjoining,  much  stress  has  been  laid  upon 
the  negligence  imputed  to  the  party  charged ;  and  some  misap- 
prehension appears  to  have  prevailed,  at  least  in  argument,  with 
reference  to  this  point.  This  has  probably  arisen  from  the  want 
of  precision  in  the  use  of  the  term  negligence,  which  per  se  is 
insuflicient  to  express  the  distinction  between  negligence  in  law 
and  negligence  in  fact. 

Negligence  in  law  is  alwaA's  actionable,  but  great  uncertainty 
appears  to  exist  as  to  the  cases  in  which  negligence  in  fact  will 
afford  foundation  for  a  right  of  action.     If  a  man  has  a  right  of 


(r)  Sec  Larley  Main  ColUcrt/  Co.  v. 
Milehftl  (1880).  L.  R.  11  App.  Cas.  127; 
and  above,  p.  374,  u. 

(«■/  See,  e.)f.,  Grmiirrll  v.  Low  lircch- 
inrti  Coal  Co.,  [1897]  2  Q.  B.  105; 
J  fall  V.  Duke  of  yorfulk,  [19001  2  Ch. 
493. 

[t]  Item  urbanorum  prinliorura  servi- 


tutos  sunt,  ut  vicinus  onera  vicini  sus- 
tincitt ;  ut  in  parietem  ejus  liceat  vicino 
tifrnuui  immittere. — Inst.  2,  3,  1.  Vide 
post,  Incidents  of  Easements. 

(k)  [As  the  law  of  negligence  is  only 
indirectly  connected  •with  the  subject- 
matter  of  this  treatise,  only  such  refer- 
ences have  been  added  as  relate  closely 
to  the  law  of  easements.] 
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easement  in  a  support,  and  his  neig-libour  invades  it,  lie  is  liable  Nepligronoe  in 
to  an  action — no  matter  how  carefully  lie  may  have  done  the  act      '^''\act  '" 

complained  of ;  but  it  is  by  no  means  equally  clear,  where  a  party  jjv^^'^^aea 

is  not  bound  by  any  easement,  that  he  may  not  be  liable  for  the  whether 
damage  resulting  from  his  negligence  in  fact  (.r).  "!a  maTno" 

1)0  so. 

The  first  branch  of  this  proposition  appears  sufficiently  ob\ious.  Xo-ii<rence 
It  has  been  recognized  as  law  in  many  ancient  decisions  that  an  ^°  ^''^^' 
action  lies  for  any  act  done  by  a  man  in  using  his  own  property, 
wheroby  the  rights  of  another  are  injured,  unless  such  act  be 
altogether  inevitable  and  beyond  his  control  (//). 

The  civil  law  appears  to  agree  with  these  authorities:  "If  from  Civil  law. 
the  roof  of  a  house,  tiles  thrown  down  by  the  wind  should  cause 
damage  to  a  neighbour,  the  owner  of  the  house  is  liable,  if  it 
happen  through  any  defect  of  the  house ;  but  not  if  it  happens 
through  the  violence  of  the  winds  or  other  act   of  God— qua  alia 


(.r)  [In  the  old  digests',  under  the  head 
of  actions  on  the  case  for  negligence,  are 
ranged  instances  of  neglect  or  breach  of 
duty,  in  which  the  proper  question  for 
the  jury  would  be  simply  whether  the 
defendant  had  done  oi'  omitted  to  do 
some  act,  or  some  result  was  the  conse- 
quence of  his  act,  and  not  whether  he 
had  been  guilty  of  negligence.  In  such 
cases  it  was  the  practice,  in  conformity 
with  the  i^recedents  (see,  however,  Smith 
V.  ilartin,  2  Wms.  Saund.  400),  to 
allege  negligence  in  the  declaration, 
partly,  perhaps,  to  show  that  the  count 
was  in  case  not  trespass,  partly  because 
of  the  unsettled  state  at  the  time  of  the 
law  upon  the  subject.  But  it  is  now 
clear  that  the  allegation  of  negligence 
is  unnecessary  in  such  cases.  Thus  in 
Bihhi/  V.  rnrln-  (1859),  4  II.  &  N.  153,  a 
count  fur  taking  away  support  was  held 
good  on  demurrer,  though  negligence 
was  not  all("<red  ;  and  in  Ilnmphricfi  v. 
Brof/dcn  (1S4«),  12  Q.  B.  739,  the  count 
alleged  negligence,  and,  thoug-h  negli- 
gence was  not  proved,  the  plaiutifl:  was 
held  to  be  entitled  to  recover  on  it.  "  If 
the  pluintiff  was  entitled  to  the  support 
of  the  defendant's  land,  and  was 
deprived  of  it,  the  absence  of  negligence 
is  immaterial."  Broicn  v.  Itohins  (i8o9\ 
4  H.  &  N.  193,  per  Martin,  B.  See  ace. 
Samer  v.  Kiiowks  (1861),  6  H.  &  N. 
454;  S.  C,  30  L.  J.  Exch.  102;  Hunt 
V.  jfcakv  (ISGO),  29  L.  J.  Ch.  787,  per 
Wood,  V.-C. 

The    author's    hciidiug    of     "  Xo'jrli- 


gence  in  Law  "  appears  to  include  two 
classes  of  cases :  (1)  cases  of  trespass 
and  of  disturbance  of  easements,  and 
(2)  breaches  of  absolute  duties  attached 
to  certain  circumstances,  such  as  the 
custody  of  fire  or  other  dangerous  sub- 
stances. Neither  class  necessarily  in- 
volves negligence  in  the  popular  sense 
of  the  word.] 

(//)  In  the  earlier  editions  of  this 
treatif-c  this  passage  was  illustrated  by 
reference  in  the  text  to  the  following 
authorities:  (i  Edw.  4,  7,  pi.  18,  cited 
in  Scott  V.  Sh'phcrd  (1783),  2  W.  Blackst. 
895  ;  1  Sm.  L.  C.  (Uth  ed.)  454  ;  its  effect 
stated  in  Siitith  v.  Ken  rick  (1849),  7 
C.  B.  060 ;  Weaver  v.  Ward,  Hobart, 
134  ;  1  Rolle's  Abridg.  tit.  Action  sur 
Case,  B.  p.  1  ;  Ttirberville  v.  Stampe 
(1698),  1  Lord  Raymond,  2G4  ;  Com. 
32;  1  Salk.  13;  12  Mod.  151;  Skin. 
2«r;  Cases  temp.  Holt,  9  ;  Carth.  425; 
Comb.  459  (M.  9,  W.  3);  Comyns' 
Digest,  Acticm  upon  the  case  for  mis- 
feasance, A.  4  ;  Sutton  v.  Clarke  (1815), 
G  Taunt.  44  ;  16  R.  R.  563  ;  Vaxghan  v. 
Menlove  (1837),  4  Scott,  244;  S.  C,  3 
Bing.  N.  C.  468;  43  R.  R.  711; 
Preface  V. 

None  of  these  authorities,  however, 
deals  directlj'-  with  the  subject  of  ease- 
ments, and  it  is  thought  unnecesary  to 
retain  a  discussion  of  them  iu  the  text. 
Upon  the  question,  sec  Broom's  Legal 
Maxims  (7th  ed.),  p.  281,  "Sic  utere 
tuo  ut  alienum  non  Iredas." 
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N  .  .-.-nee  ratione  quas  vim  habtt  diviuam.-'  And  the  reason  is  given  for 
*: the  limitation  of   this  rule :    ''  Without  this  restriction  the  law 

'  •^*-  would  bo  uuju.4  :  for  it  is  impossible  to  make  a  building  so  strong 
OS  to  resist  the  force  of  a  river,  the  sea,  a  tempest,  a  fire,  or  an 
earthquake  "  (z).  The  only  exception  mentioned  in  another  place 
is  iuevitabU'  accident  (a).  This  is  expressed  in  our  law  by  the 
maxim,  "Sic  utere  tuo  ut  alienum  non  Iredas"— a  maxim  equally- 
applicable  to  an  easement,  when  once  legally  acquired,  as  to  any 
of  the  rights  of  property  instanced  in  these  decisions.  It  can 
scarcely  be  contended  that  the  careful  manner  in  wliich  a  wall 
was  built  could  be  any  defence  for  the  obstruction  of  an  ancient 
window,  if  such  be  the  consequence  of  its  erection;  or  that  an 
excavation,  which  caused  the  fall  of  an  ancient  house,  could  be 
justified  on  the  ground  that  all  possible  precaution  was  taken  to 
jruard  ajrainst  such  an  accident. 


in  {tut. 


The  further  question  remains  to  be  considered,  whether  a  man 
acting  in  the  exercise  of  his  undoubted  rights  of  property,  and 
doing  damage  to  his  neighbour  which  under  some  circumstances 
might  bo  justifiable,  is  liable  to  an  action  if  the  damage  might 
have  been  prevented  by  the  use  of  reasonable  care  and  precaution 
on  his  part. 

This  question  also  turns  upon  the  ajiplication  of  the  maxim, 
"  .Sic  uter(^  tuo  ut  alienum  non  Itedas  "  ;  and  as  it  is  not  contested 
that,  in  the  interpretation  of  this  maxim,  "  alienum "  must  be 
taken  to  mean  "  the  n'f//i/s  of  the  neighbouring  owner,"  and  that, 
therefore,  no  action  can  be  maintained  unless  both  injury  and 
damage  are  sustained,  the  real  point  to  be  decided  is — whether,  in 
the  absence  of  any  easement  restricting  the  neighT)Ouring  owner, 
a  party  has  a  right  to  impose  upon  such  owner  a  limitation  as  to 
the  mode  of  doing  a  thing,  which  is  one  of  the  undoubted  rights 
of  property,  and  the  performance  of  which  he  clearly  has  no  right 
to  prevent. 

'r    Scrvius  quoquc  putat,  si  ex  redi-  (a)  Cassius     quoqne     scribit,      quod 

bun    imjinissoriK  vento  tfgiilce   di'jectse  contra  ea  damnum  datum  est,  cui  uullfi 

dumuum  viciuo  dedt-rint,  ita  cum  teneri,  ope  occurri  putcrit,   stipulatioiicm  iion 

HI    si-dificii    vilio    id    accidtrit,    non    si  tenere. — Ibid.  ^  8. 

TioU-uiiu    venturum,    vel   qua    alia    ra-  Si    damni     infccti     ajdium     mcarum 

tiouc,  qua-  vim  habct  divinam.     Labco  nomine  tibi  proinisero,  deindo  has  redes 

ct   rutioncm   adjicit:    quod   hi  hoc   non  vi  tempestatis  in  tua  si'dificia  cecideriut, 

adniittutur,   iniquum    trit :    quod    onim  Ciiqua  dirueiint,  nihil  ex  ta  stipiilatione 

tnni  fimium  UHlificium  tst,  ut  fluminis,  pra-stari  ;    riuia    iiiillnm    damnum    vitio 

nut   mariit,  uut   tcrmp«htaiis,  aut  ruinft,  mcarum  iidium  tibi  coutingit ;  nisi  forte 

incr-ndii,  aut  lorrw  motiis  vim  sustinore  ita  vitinsic  mote  a^dcs  fuerint,  ut  qualibet 

powtit. — Dig.  39,   2,   24,    J  4,  dc  damno  vel  minima  tcmpestate   ruerint.     Haec 

infccto.  omnia  vera  sunt. — Ibid.  §  10. 
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*'  If  a  man  sustains  damage,"  says  Bayloy,  J.,  "  by  tlio  wrongful     Negligence 

act  of  another,  he  is  entitled  to  a  remedy ;  but,  to  give  him  that '. — 

title,  these  two  things  must  concur — damage  to  himself,  and  a  int^^j^^uHt 
wrong  committed  by  the  other.     That  he  lias  sustained  damnge  concur, 
is  not  of  itself  sufficient."     Hex  v,  Coii/>n/ssio»rrs  of  the  ViKjIium 
Level  {h). 

TIius,  supposing  there  were  two  modern  houses,  and  the  owner 
of  one  were  desirous  of  pulling  down  his  house,  the  consequence 
of  which,  if  done  in  the  most  convenient  and  economical  manner, 
would  be  damage  to  tlio  neighbouring  house,  by  suddenly  witli- 
drawing  the  support  which  it  had  hitherto  received,  but  to  which 
it  had  no  claim ;  while  a  more  gradual  withdrawal  of  the  support 
might  not  have  been  attended  with  the  same  danger; — has  the 
neighbouring  owner  any  right  of  action  against  him  if  he  do  not 
adopt  the  latter  mode  ? 

Some  modern  authorities  would  appear  to  answer  this  question  Vagueness  of 
broadly  in  the  affirmative,  and  to  lay  it  down  as  being  in  every 
case  at  large  for  the  decision  of  the  jury,  whether  a  reasonable 
degree  of  caution  has  been  exercised.  The  inconvenience  that 
must  result  from  the  absence  of  some  more  precise  and  definite  rule 
of  law  is  obvious.  A  man  could  scarcely  exercise  upon  his  own 
land  one  of  the  most  ordinary  rights  of  property  without  exposing 
himself  to  an  action  for  damages :  the  event  of  which  would 
depend  upon  the  varying  opinion  of  a  jury,  founded  on  the  pro- 
verbially conflicting  testimony  of  surveyors  (r). 

As  the  case  put  supposes  that  no  easement  has  been  acquired, 
the  party  must  have  been  in  the  enjoyment  of  that  to  which  he 
had,  by  law,  no  title,  and  which  enjoyment  the  neighbouring 
owner  might  at  any  time  have  determined  by  his  own  act  [d). 

Where,  however,  a  party  chooses  to  obtain  a  remedy  by  his  own  Care  in 
act,  without  having  recourse  to  law,  a  condition  is  imposed  upon  cr^chmenTs.' 
him,  that  he  shall  use  no  unnecessary  violence.  If,  therefore,  a 
beam  be  wrongfully  inserted  into  a  neighbouring  house,  or  the 
outer  walls  cohere  either  from  the  cement  or  the  bricks  dovetailing, 
the  party  proposing  to  remove  the  beam  or  the  bricks  improperly 
inserted  in  his  wall  must  use  no  unnecessary  violence  ;  and  in  this 


{b)  (1828),  8  B.  &  C.  355  ;   33  R.  R.  Bing.  N.  C.  334  ;  3  Scott,  699  ;  43  R.  R. 

406  ;   [and  the  notes  to  Ashbii  v.  IVhitc,  555) 

1  Smith,  L.  C,  11th  ed.  p.  240].  '"                                         ,         ,      ■c     1 

(t)    Walters  \.  Pfeil  (1829),  1  Moo.  &  [d)  iGa'iford y.^uhoUs  [no^),^±.yic\\. 


M.  362;    Trower  v.   Chadwich  (1836),  3       70S.] 
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N«^Usrenci-    rospct  it  must  obviously  be  immaterial  whether  his   object  be 

"  ^'"''' simply  to  resist  the  usurpation,  or,  in  addition  thereto,  to  remove 

*^*"''' .,.  his  whole  building,  eitlu-r  with  or  without  an  intention  to  recon- 
^-  struct  it. 

Beyond  this,  it  appears  dilFioult  to  sec  on  what  principle  any 
restriction  can  be  imposed  upon  a  party  in  the  free  use  of  his  own 
property,  so  long  as  he  confines  himself  strictly  within  its  limits  (e). 
There  ai'e,  however,  cases  which  have  been  adduced  as  authorities 
opposed  to  this  doctrine,  such  as  the  case  in  which  ah'  has  been 
corrupted  by  gas  and  other  works  ;  but  in  these  instances  there  is 
a  clear  invasion  of  common  right :  and,  therefore,  the  analogy 
seems  to  fail.  A  man  requires  an  easement  to  entitle  him  to  the 
lateral  passage  of  light  and  air ;  but  he  requires  no  easement  to 
give  him  a  right  of  action  against  his  neighbour  who  immits  upon 
his  land  air  in  a  corrupted  state,  and  thus  commits  a  quasi  trespass 
upon  him.  The  real  ground  of  action  in  this  case  is  not  what  lie 
does  on  his  own,  but  what  he  does  on  the  complainant's  laud  ;  not 
the  rendering  the  air  impure,  but  the  transmitting  it  in  that  state 
to  his  neighbour  (./"). 
n'aittitv.  Ill  Walters  v.  Pfcil  {g),  it  appeared  that  the  plaintiffs  or  their 

tenants  liad  neglected  to  take  any  precaution,  by  shoring  up  their 
houses  within,  or  in  any  other  wa}',  against  the  effects  of  pulling 
down  the  defendant's  house  adjoining ;  and  it  appeared  that  this 
might  have  been  so  done,  and  that  the  accident  would  not  in  that 
case  have  happened  to  the  same  extent.  There  was,  also,  evidence 
to  show  that  the  accident  was  owing  to  the  bad  foundations  of  the 
plaintiffs'  houses;  but  there  was  conflicting  evidence  as  to  whether, 
by  due  care  on  the  part  of  the  defendant's  workmen,  the  mischief 
might  have  been  entirely  avoided. 


'c)  See  Davit  v.  London  and  Ufac/nrnll  defendants,  but   of  tluir  tloingr  certain 

/ftfi/.C".  0840),  1  M.  «Sc  G.  799;  and  i?/w/-  acts  in  so  negli^rcnt  a  manner  that  by 

bre  V.  CAnst'i,  Ifo^pital  (1H\2),  4  M.  &  G.  those  very  acts  the  plaintili's  house  was 

714.  See  theju'Jgrmentof  Tindal,C.J.,in  injured."     So  in  Lavis  v.  The  Bldcktrnll 

tlielatttrtiu^.' on  the  thirteenth  <ibjic:tion.  Hail.  Co.,  the  charge  was  that  the  defen- 

"Tlie    dwlaration   fharges    the  defen-  dants  caused  a  house  to  fall  against  the 

dant.H   with    conducting    themselves    so  plaintiff's.      [In    Le    Lievre   v.     Gould, 

rart-lr-Hsly,  negligently,  and  improperly,  [1893]  1  Q.  B.  at  p.  497,  Lord  Esher, 

in   nulling  down  their    house,    and  "in  M.  R.,8aid:  "  A  man  is  entitled  to  be 

neglectinjf  to  u-o  propi  r  precautions  in  as  negligent  as  he  pleases  towards  the 

that    bchnlf,    that    Imgi-   <iiiantiti(s    of  whole    world   if    he   owes   no    duty   to 

briik,  mortar,  ic.  fell  from  the  defen-  them."] 

danfM  houw  into  and  upon  the  j)]aintiirs  (/)  [Cf.  as  to  impure  water,  Ballard 

hou^e,  broke  the  windows,  A:r."     "The  v.  ToiiUinson  (1885),  L.  R.  29  Ch.   Div. 

phiintiff,    therefore,    comphiins    not    of  115.] 

come  mere  omission  on  the  part  of  the  {</)  (1829),  Moo.  &  Malk.  302. 


EIGHT  TO  SUPPORT  FROM  SOIL  AND  JKHISICS.  Il'.l 

Lord   Tenterden,    C.  J.,    in  summing   up,    said :    "  It   is  now     NevrliHreuce 

settled  that  tlio  owner  of  premises  adjoining  those  pulled  down        '"  -"'^ 

must  shore  u])  liis  own  in  the  inside,  and  do  everything  pro])or  to      "  "j^'fJu  ^' 

be  done  upon   them  for  their  preservation.     That  lias  not  been 

done  here ;  and  it  seems  tliat  if  it  had  been,  it  would  have  given 

security.     Still  the  omission  does  not  necessarily  defeat  the  action  ; 

if  the  pulling  down  be  irregularly  and  improperly  done,  and  the 

injury  is  produced  thereby,  the  person  so  acting  may  be  liable  for 

it,  although  the  owner  of  the  house  destroyed  may  not  have  done 

all   that   ho   ought   for  his  own  protection.      If,   therefore,   you 

think  that  the   house  of   the   defendant  was  pulled  down  in  a 

wasteful,  negligent,  and   improvident  manner,  so   as  to  occasion 

greater  risk  to  the  plaintiffs  than  in  the  ordinary  course  of  doing 

the  work  they  would  have  incurred,  then  I  think  the  defendant 

liable  to  make  compensation  for  the  consequences  of  his  want  of 

caution  ;    if  you  think  that  fair  and  proper  caution  was  exercised, 

then  the  defendant  will  be  entitled  to  a  verdict." 

In  Bodd  v.  Holme  {//) ,  the  action  was  brought  for  digging  the  JMd  v. 
foundations  of  an  intended  building  on  a  piece  of  land  next  "  "'^' 
adjoining  an  adjacent  house  of  the  plaintiffs',  so  carelessly,  &c., 
that  the  walls  and  foundations  of  the  plaintiffs'  ancient  house  sank 
and  gave  way  :  the  other  counts  were  similar — and  all,  except  the 
last,  stated  it  to  be  an  ancient  house.  At  the  trial  it  appeared 
that  the  house  was  ancient,  and  that  the  defendants  excavated  on 
their  own  ground,  being  about  four  feet  from  the  plaintiffs'  house. 
After  the  excavation,  the  plaintiffs'  gable  wall  bulged — the 
defendants  made  an  ineffectual  attempt  to  shore  it  up,  but  it  gave 
way  in  all  directions,  and  it  became  necessary  to  rebuild  it.  On 
the  part  of  the  plaintiffs  evidence  was  given,  that  if  the  wall  had 
been  shored  properly,  and  in  time,  it  would  not  have  given  way. 
On  the  part  of  the  defendants  evidence  was  given,  that  the  wall 
was  in  so  rotten  a  state  that  it  could  not  have  been  effectually 
shored,  and  was  pressed  upon  by  a  great  weight  of  rubbish  on  the 
plaintiffs'  premises,  and  that,  even  if  undisturbed,  it  could  not  have 
stood  six  months.  It  appears,  also,  to  have  been  contended,  that 
if  a  man  build  to  the  extremity  of  his  own  land,  antiquity  of 
possession  would  not  give  him  any  right  "  to  prevent  a  neighbour 


{h)  (1834),  1  A.  &  E.  493  ;  2  Nev.  &  Humphrie.i  v.  Brogden  (1850),  12  Q.  B. 

Man.  739  ;  40  R.  R.  344.     [As  to  this  749  ;  76  R.  R.  402  ;  and  in  Gayfordy. 

case,  see  the  observations  of  the  Court  in  NichoUs  (1854),  9  Exch.  708.] 
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Ne..Upeixc«     f^.m  using  liis  owu  laud  lying  aJjacent.'*     TIio  learned  judge 


in  fact 


Stated  the  law  to  be  as  follows : — 
^J-  "If  I  have  a  building  on  my  own  lan<l.  wliicli  I  leave  in  the 

'*'"  sauie  state,  and  my  neighbour  digs  in  his  land  adjacent  so  as  to 
|.idl  down  my  wall,  he  is  liable  to  an  action.  If,  however,  I  had 
loadwl  my  wall  so  that  it  had  more  on  it  than  it  could  well  bear, 
he  would  not  be  liable."  And  he  stated  the  question  for  the  jury 
to  be,  '*  whether  the  fall  was  occasioned  by  the  defendants'  negli- 
gence or  by  its  own.  infirmity,  in  which  latter  case  they  should  find 
for  tlie  defendants."  The  jiuy  found  a  verdict  for  the  plaintiffs. 
In  Michaelmas  Term  following  a  new  trial  was  moved  for,  on 
the  "gi-ound  that  the  learned  judge  had  misdirected  the  jury, 
inasmuch  as  they  might  have  been  led  by  the  summing-up  to 
suppose,  that  the  mere  act  of  digging  near  the  plaintiffs'  land,  in 
consequi-nce  of  which  the  wall  fell,  was  negligence,  for  whicli  an 
action  lay,  unless  the  wall  was  improperly  loaded ;  whereas  the  real 
question  was,  whether  the  work  had  been  done  by  the  defendants 
in  a  nefrlifrent  manner,  or  with  as  much  care  as  the  cii'cumstances 
allowed  :  it  was  also  contended  that  it  should  have  been  left  to  the 
jury,  whether  the  house  was  built  in  such  a  manner  as  a  man 
ought  to  build  a  house  at  the  extremity  of  his  own  land,  in  order 
to  have  an  action  against  his  neighbour,  if  any  such  action  would 
lie,  for  injury  occasioned  to  the  house  by  the  neighbour  digging 
in  his  own  soil."  A  rule  nisi  having  been  obtained,  in  the  course 
of  the  argument  it  having  been  denied  that  the  antiquity  of  the 
house  gave  any  right  to  support  from  the  adjoining  soil,  Little- 
dale,  J.,  observed,  "  Suppose  the  house  to  have  been  substantially 
built,  to  have  stood  thirty  or  forty  years,  and  to  have  been  kept  in 
proper  repair,  do  3'ou  say,  that  if  the  defendant,  by  excavating 
his  adjacent  ground,  let  down  that  house,  though  without  actual 
negligence  on  bis  part,  an  action  would  not  lie  against  him  ?  " 
The  rule  for  a  new  trial  was  discharged.  The  judgments  of  the 
judges  were  as  follows  : — 

"  Lord  Denman,  C.  J. :  The  ease,  as  presented  to  the  Court, 
involves  some  curious  points,  which,  however,  it  is  not  necessary 
to  decide.  The  declaration  charges  that  the  plaintiffs  were  pos- 
8esge<l  of  a  house,  and  that  the  defendants  so  negligently  and 
carelessly  dug  their  foundations  in  the  land  next  adjoining  the 
hind  f.n  which  the  said  house  was  built,  that  the  walls  thereof 
»^nk  and  gave  way.  The  question  is— if  those  allegations  were 
proved,  and  if  it  was  properly  left  to  the  jury  whether  they  were 
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or  were  not  proved.  The  real  point  in  the  case  was,  the  cause  of 
the  damage  sustained  by  tho  plaintiffs.  It  is  impossible  not  to 
see  that  the  (juestion,  what  tliat  cause  was,  involves  the  con- 
sideration of  the  state  in  wliich  tho  plaintiffs'  house  was  at  the 
time  of  tho  act  done  by  the  defendants.  Upon  that  subject  a 
great  deal  of  evidence  was  given,  and,  no  doubt,  properly  im- 
pressed upon  the  jury ;  and  I  thhik  it  was  substantially  left  to 
them  in  the  charge  of  the  learned  judge,  whether  or  not  the 
result  complained  of  was  caused  by  the  negligent  act  of  the 
defendants.  It  being  so  left  to  them,  I  think,  upon  the  balance 
of  evidence,  no  other  result  could  have  been  expected  than  the 
verdict  they  gave ;  the  damage  having  occurred  so  soon  after  the 
act  complained  of.  A  man  has  no  right  to  accelerate  the  fall  of 
his  neighbour's  house.  Without,  therefore,  entering  into  the 
general  question  of  law  as  to  the  right  of  a  party  building  on  the 
edge  of  his  own  soil,  or  the  question  whether  twenty  years' 
occupation  is  an  essential  part  of  such  right,  on  which  I  give  no 
opinion,  I  think  the  question  in  this  case  was  fairly  loft  to  the 
jury,  and  the  verdict  a  proper  one. 

"  Littledale,  J.  :  I  think  that  the  plaintiffs'  house,  having 
stood  more  than  twenty  years,  might  be  considered  as  an  ancient 
house.  What  difference  that  might  make  under  other  circum- 
stances, it  is  unnecessary  now  to  say :  the  plaintiffs  had,  at  all 
events,  aequu"ed  certain  rights ;  and  the  complaint  in  this  action 
is,  that  the  defendants,  by  their  negligence,  occasioned  a  loss  to 
the  plaintiffs,  which  was  a  prejudice  to  those  rights.  The  learned 
judge  appears,  by  his  report,  to  have  put  the  case  to  tho  jury  in 
language  like  that  used  by  this  Court  in  then*  judgment  in  Wi/aft 
V.  Harriaoii  (/).  I  do  not  find  that  he  left  it  prominently  as  a 
question,  Avhat  was  the  state  of  the  building ;  but  that  must  have 
been  a  matter  submitted  to  them  ;  for,  in  inquiring  whether  tlie 
injury  was  owing  to  the  neglect  of  the  defendants,  the  state  of  the 
premises  must  have  been  a  part  of  the  consideration.  I  am  of 
opinion  that  there  is  no  ground  for  a  new  trial. 

"  Taunton,  J. :  The  question  in  the  cause  was  merely  one  of 
fact,  and  I  cannot  see  in  what  respect  the  jury  have  drawn  a 
wrong  conclusion.  In  every  count  of  the  declaration  it  is  stated 
that  the  defendants  did  the  act  complained  of  negligently,  care- 


Neglif^eiicc 
in  fact. 

Dodd  V. 

llolme. 


(0  (1832),  3  B.  &  Ad.  871  :  37  R.  R.  5GG. 
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Negiigwie*  lessly,  ami  unskilfully,  and  that  by  reason  thereof,  that  is,  of  such 
"****^  negligent  and  improper  conduct,  the  damage  was  occasioned.  A 
"^JJ^'  very  long  inquiry  was  gone  into  at  tlie  trial,  how  far  the 
defendants  had  acted  negligently  or  carelessly,  upon  which  tlio  jury 
have  formed  their  conclusion ;  and  they  must  be  taken  to  have 
decided,  according  to  the  averments  in  the  declaration,  not  only 
that  there  was  negligence  in  the  defendants,  but  that,  by  reason 
of  such  negligence,  the  damage  accrued.  It  was  said,  that  the 
house,  if  imdisturbed,  might  not  have  stood  six  months;  but  if 
that  was  so,  still  the  defendants  had  no  right  to  accelerate  its 
fall :  six  months'  enjojinent  was  of  some  value,  and  the  defendants 
had  no  right  to  deprive  the  plaintiffs  even  of  that  short-lived 
existence  of  their  dwelling-house.  If  the  building  had  fallen 
down  merely  in  consequence  of  its  infirm  condition,  that  would 
not  have  been  a  damage  by  the  act  of  the  defendants ;  but  the 
jury  have  found  otherwise,  and  I  think  the  evidence  supports  theii' 
finding.  As  to  the  summing-up,  the  learned  judge  has  stated  it 
brietiy  in  his  report,  and  may  not  recollect  every  observation  he 
made ;  but,  considering  the  length  of  time  occupied  by  the  cause, 
and  the  quantity  of  evidence  gone  into,  it  is  impossible,  even  if 
the  judge  had  been  silent  on  the  point,  that  the  jury  should  have 
omitted  to  consider  whether  or  not  the  act  of  the  defendants  was 
done  b}'  them  negligently :  and,  without  looking  narrowly,  and, 
as  Lord  Kenyon  used  to  say,  '  with  eagles'  eyes,'  at  the  words 
used  by  the  learned  judge,  I  think  we  are  justified  in  saying,  that 
the  minds  of  the  jury  were  sufficiently  du-ected  to  the  question 
how  far  the  damage  complained  of  arose  from  the  improper  act  of 
the  defendants. 

"  "Williams,  J. :  I  am  of  the  same  opinion ;  and  I  think  it  is 
clear  from  the  learned  judge's  report,  that  the  attention  of  the 
jury  was  drawn  to  that  which  was  the  real  subject  of  inquiry. 
Much  evidence  was  given  to  show  that  the  injury  was  occasioned 
by  the  faulty  state  of  the  house,  and  not  by  the  negligent  pro- 
ceeding of  the  defendants;  that  question  must  have  been  fully 
before  the  jury,  and  there  was  nothing  in  the  summing-up  to 
withdraw  it  from  tlieu-  notice.  The  bad  condition  of  the  house 
would  only  affect  the  amount  of  damages.  If  it  was  true  that  the 
premises  could  have  stood  only  six  months,  the  plaintiffs  still  had 
a  cau.sc  of  action  against  those  who  accelerated  its  fall :  the  state 
of  the  house  might  render  more  care  necessary  on  the  part  of  the 
defendants  not  to  hasten  its  dissolution.     There  was  evidence  of 
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ail  actuul  neglect  in  tliem ;  and,  upon  tlic  whole,  there  is  reason     Negligence 
to  think  that  the  jury  drew  the  proper  inference."  — ^^ — 


The   [morej  recent  case  of  Troiccr  v.  Cltadiciclc  [h)  supports  the  Trower  v. 
first  principle  above  laid  down  (/),  and  negatives  the  existence  of  the  ^*''<^'*'"^*- 
liability  of  a   party  for  his  negligence  in   fact,  apart  from  the 
invasion  of  an  easement.     The  judgment  [of  the  Court  of  Common 
Pleas]  on  the  second  count  in  this  case  is  to  the  effect,  "  That, 
although  a  man  may  have  no  right  to  support  from  th('  buildings 
of  his  neighbour,  yet,  if  the  latter  chose  to  withdraw  it,  he  must 
take  reasonable  and  proper  care  in  doing  so,  and,  for  negligence 
and  unskilfulness  in  doing  so,  he  is  liable  to  an  action."     But  this  chadwick  ■ 
judgment   was  reversed   in   the   Exchequer  Chamber  [in).     That  ^'■°"'*''- 
Court  was  decidedly  of  opinion  that  a  man  was  under  no  obliga- 
tion towards  his  neighbour  to  use  any  care  in  dealing  with  his 
own   property,  where   he  had   no  notice  of   the  existence  on  his 
neighbour's  land  of  structures  which   might  be   injured  by  acts 
done  on  his  own  ;  and  the  Court  certainly  did  not  say  anything 
to  indicate  that  any  such  obligation  would  exist  by  law  if  notice 
had  been  given.     The  judgment  of  the  Court  [u)  was  delivered  by 
Parke,  B.,  as  follows  : — 

"  We  are  unanimously  of  opinion  that  the  judgment  of  the 
Court  below  must  be  reversed.  The  question  arises  upon  the 
second  count  of  the  declaration,  which  states  that  the  plaintiffs 
were  possessed  of  a  certain  vault  and  of  certain  wine  therein,  and 
that  the  defendant  was  about  to  pull  down  and  did  pull  down  and 
prostrate  certain  other  vaults  and  walls  next  adjoining  the  vault 
of  the  plaintiffs :  the  count  then  goes  on  to  state  that  thereupon 
it  became  and  was  the  duty  of  the  defendant,  in  the  event  of  his 
not  shoring  up  or  protecting  the  plaintiffs'  walls,  to  give  due  and 
reasonable  notice  to  the  plaintiffs  of  his,  the  defendant's,  intention 
to  pull  down  his  vaults  and  walls,  before  the  defendant  prostrated 
and  removed  the  same,  so  as  to  enable  the  plaintiffs  to  protect 
themselves.     It  then  goes  on  to  allege  another  duty  in  the  defen- 


{k)  (1836),  3  Bing.  N.  0.  334;  S.  C.  of  the  cause,  and  a  general  assessment 

3  Scott,  699  ;  43  R.  R.  659  ;  [reversed  of  damages,  granted  a  venire  de  novo], 

in  error  (1839),  6  Bing.  N.  C.  1  ;  S.  C.  (/)  Above,  p.  414,  rt  seq. 

8  Scott,  1  ;  43  R.  R.  676  ;  Preface  VI.  (;w)   (1839),  6  Bing.  N.  C.  1  ;  S.  C.  8 

In  the  Exchequer  Chambei-  the  validity  Scott,  1  ;  43  R.  R.  676  ;  Preface  VI. 

of  the  first  count  was  not  questioned,  and  {n)  Parke,    B.,     Patteson,    J.,    Wil- 

the  Court  held  the  second  couut  to  be  bad,  liams,  J.,  Gurney,  B.,  Coleridge,  J.,  and 

and  therefore,  there  having-  been  a  trial  Maule,  B, 
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Xeglijrenoe  daut,  viz.,  to  use  due  tare  an<l  skill,  and  take  due,  reasonable,  and 
proper  preenutions  iu  and  about  the  pulling  down  and  prostrating 
and  removing  the  said  vaults,  &c.,  so  adjoining  the  plaintiffs' 
vault,  so  that,  for  want  of  such  tare,  skill,  and  precaution,  the 
plaintiffs'  vault  and  its  contents  might  n(»t  be  damaged  or  de- 
stroyed or  the  plaintiffs  be  injured  in  respect  thereof  ;  and  it  then 
jtrot-eeds  to  allege  as  a  breach  that  the  defendant  wrongfully  and 
injuriously  pulled  down,  prostrated,  and  destroyed  the  vaults,  &c., 
so  adjoining  the  plaintiffs'  vault,  without  giving  them  due  or 
ivasonable  or  other  notice  of  his,  the  defendant's,  intention  so  to 
do,  according  to  his  said  duty  in  that  behalf,  although  the  defen- 
dant did  not  shore  up  or  protect  the  plaintiffs'  vault,  and  the 
defendant  did  not  nor  would  use  due  care  or  skill,  or  take  due, 
reasonable,  or  proper  precautions  in  or  about  the  pulling  down  or 
prostrating  or  removing  the  vaults.  &c.,  so  adjoining  the  plaintiffs' 
vault,  upon  that  occasion,  according  to  his  said  duty.  And  a 
general  verdict  has  been  found  for  the  plaintiffs,  with  general 
damages. 

"  The  i^laintiffs  do  not  in  this  count  allege  any  right  to  have 
their  vault  supported  by  the  vaults  or  walls  of  the  defendant ; 
therefore  no  rif/lif  of  theirs  has  been  injured  by  the  act  of  the 
defendant.  The  duty  to  give  notice  is  charged  as  one  arising 
from  the  contiguity  of  the  defendant's  vault  to  that  of  the  plain- 
tiffs. No  doubt  can  be  entertained  as  to  the  opinion  of  the 
Court  of  Common  Pleas  upon  this  question.  The  Lord  Chief 
Justice,  in  delivering  the  judgment  of  the  Court,  says :  '  There  is 
no  allegation  in  this  count  of  any  right  of  easement  in  alieno 
solo,  which  forms  the  ground  of  the  plaintiffs'  action  in  the  first 
count.  And,  as  to  the  allegation  that  it  was  the  duty  of  the 
defendant  to  give  notice  to  the  plaintiffs  of  his  intention  to  pull 
down  his  wall,  if  he  did  not  shore  it  up  himself,  it  is  objected,  and 
Iff  iltiiik  nith  conaiderahh'  acigJit,  that  no  such  obligation  results, 
us  an  inference  of  law,  from  the  mere  cii'cumstance  of  the  juxta- 
l»ohltion  of  the  walls  of  the  defendant  and  the  plaintiffs.  We 
also  think  it  is  impossible  to  say  that  under  such  circumstances 
the  law  impo.ses  upon  a  jiarty  any  duty  to  give  his  neighbour 
notice.  Wo  are  inclined  to  think  that  the  second  count  of  the 
declaration  has  made  the  breach  of  this  supposed  duty  a  sub- 
stantive ground  for  damage  :  and  the  probability  is,  that  the  main 
damage  did  result  from  the  want  of  notice ;  for  it  is  obvious,  that 
if  notice  had  been  given,  the  plaintiffs  might  have  taken  pre- 
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cautions  to  strengtlien  their  vault.  Inasmuch,  therefore,  as  the 
damages  are  given  generally  upon  the  M'holo  declaration,  we  think 
the  judgment  must  be  arrested,  and  a  venire  de  novo  awarded. 

"But,  supposing  tliat  the  improperly  pulling  down  the  defen- 
dant's vaults  and  walls  may  be  treated  as  the  substantive  cause  of 
action,  and  that  the  second  branch  of  the  argument  that  has  been 
urged  on  the  part  of  the  plaintiffs  is  well  founded  (which  we 
think  it  is  not),  then  the  question  arises,  whether  any  such  duty 
as  that  which  is  alleged  to  liave  beeu  violated  is  by  law  east  upon 
the  defendant.  The  duty  alleged  to  be  east  upon  the  defendant 
by  reason  of  the  proximity  of  his  premises  to  those  of  the  plaintiffs, 
is,  'to  use  due  care  and  skill,  and  to  take  due,  reasonable, 
and  proper  precautious  in  and  about  the  pulliug  down  and 
prostrating  and  removing  the  said  vaults,  buildings,  and  walls 
adjoining  the  plaintiffs'  vault,  so  that  for  want  of  such  care,  skill, 
and  precautiou,  the  ^'ault  of  the  plaintiffs,  and  the  contents 
thereof,  might  not  be  damaged  or  destroyed  on  that  occasion,  or 
the  plaintiffs  injured  in  respect  tliereof ' ;  and  the  breach  alleged 
is,  '  that  the  defendant  did  not  nor  would  use  due  care  or  skill 
or  take  due,  reasonable,  or  proper  precaution  in  or  about  the 
pulling  down,  prostrating,  or  removing  the  said  vaults,  buildings, 
or  walls  so  adjoining  the  said  vault  of  the  plaintiffs,  aecordino-  to 
his  duty.'  The  question  is,  whether  the  law  imposes  upon  the 
defendant  an  obligation  to  take  such  care  in  pullino-  down  his 
vaults  and  walls  as  that  the  adjoining  vault  shall  not  be  injured. 
Supposing  that  to  be  so  where  the  party  is  cognizant  of  the 
existence  of  the  vault,  we  are  all  of  opinion  that  no  such  obliga- 
tion can  arise  where  there  is  no  averment  that  the  defendant  had 
notice  of  its  existence ;  for  one  degree  of  care  would  be  required 
where  no  vault  exists,  but  the  soil  is  left  in  its  natural  and  solid 
state ;  another,  where  there  is  a  vault ;  and  another  and  still 
greater  degree  of  cai«  would  be  required  where  the  adjoining 
vault  is  of  a  weak  and  fragile  construction.  How  is  the  defen- 
dant to  ascertain  the  precise  degree  of  care  and  caution  the  law 
requires  of  him,  if  he  has  no  notice  of  the  existence  or  of  the 
nature  of  the  structure  ?  We  think  no  such  obligation  as  that 
alleged  exists  in  the  absence  of  notice.  And,  therefore,  upon  this 
ground  also  we  think  the  count  is  bad  ;  and  consequently  there 
must  be  a  venire  de  novo." 

The  language  of  Lord  Tenterden  in  Walters  v.  Ffeil  evidently 
applies  to  the  case  of  a  usurpation  liaving  taken  place,  as  other- 
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wise  there  could  bo  no  necessity  for  shoring  ;  the  same  observation 
applies  to  Troirer  v.  Clmlirich :  while,  from  the  variety  of  points 
which  c<imbiued  to  form  the  judgment  of  the  Court  in  Bodd  v. 
Jlo/nu,  it  can  hardly  bo  advanced  as  a  decision  upon  this  precise 

point. 

In  the  later  case  of  JLirris  v.  Ri/dhuj  {n)  there  had  been  a 
reser^-ation  of  the  minerals  under  tho  land,  and  the  defendant 
removed  thorn  in  such  a  negligent  manner  that  the  surface  of  the 
earth  foil  in.  In  this  case  it  is  obvious,  and  it  appears  to  have 
been  so  admitted,  that  there  existed  the  natm-al  right  of  support 
for  the  upper  soil  from  the  soil  beneatli ;  and  therefore  the  entire 
removal  of  the  inferior  strata,  however  done,  would  bo  actionable 
if  productive  of  damage  by  withdrawing  that  degree  of  support  to 
which  the  owner  of  the  surface  was  entitled.  It  was  a  clear  viola- 
tion of  the  duty  of  the  subjacent  owner  to  do  no  act  whereby  the 
enjoyniont  of  the  surface  could  be  interfered  with  [o). 

Upon  the  amoimt  of  caution  required  in  cases  where  no  ease- 
ment exists  depends  the  question,  whether  it  is  the  duty  of  a  party 
intending  to  make  alterations  wliieh  may  affect  his  neighbour's 
l)rfmiscs  to  give  notice  of  his  intention  {p).  The  judgment  in 
♦•rror  in  Troncr  v.  Chndwick  has  decided  that  there  is  no  obligation 
to  give  such  notice  (7). 

The  general  rule  of  laAv  upon  this  subject  is  thus  laid  down  by 
liracton :  — 

"  Nocunientuni  onim  poterit  esse  justuni,  et  poterit  esse  inju- 
liosum.  lujuriosum  ubi  quis  fecerit  aliquid  in  suo  injuste — contra 
legem  vel  contra  constitutionem,  prohibitus  a  jure.  Si  autem  pro- 
hibere  a  jure  non  possit  no  faciat,  licet  nooumontum  faciat  et 
damnosum,  tamon  non  erit  injuriosum,  licitum  est  enini  uuieuique 
facere  in  suo  quod  damnum  injuiiosum  non  eveuiet  vieiuo  "  (r). 

"  An  action  does  not  lie  for  an  act  not  prohibited  by  law  ;  as  if 
a  lessee  at  will,  by  his  negligence,  biu'n  his  house,  an  action  on 
the  ca.se  does  not  lie  (at  the  suit  of  the  landlord),  for  the 'law  does 
not  punish  him  for  i)ermissive  waste "  (s)  ;  if,  however,  the  fire 
be  tnni.»«mitted  beyond  the  bounds  of  his  property,  and  communi- 


„,    \KV.-  .  .'>  .M.  \-  W.  (iO. 

u)  [Ste  tilt! utcouiit <if  this  caso  given 
by  the  Court  in  JIumphrux  v.  liroydcn 
'184H  .  VI  a.  B.  7:<'J.] 

(;/,  See  Masxcy  v.  dut/drr  (182'.)),  1 
Car.  &  r.  161  ;  34  R.  K.78-.'. 

(q)  Chadtnrky.  Trotcer  (1839),  C  Bin-. 


N.  U.  1  ;  S.  C.  8  Scott,  1  ;  43  R.  R. 
(i76,  Preface  VI.  [See  Fairbrolher  v. 
Lun/  Jiiiral  Sdnitary  Authorifi/  (1889), 
37W.  R.  o4L] 

{>■)  Lib.  4,  f.  221  n. 

{.s)  CoHiifrss  f,f  S/i rraxbiin/s  Cai-e  (1738). 
:>  Rep.  1  ;5  b. 
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cate  to  tlie  adjoining  house,  he  would  liavo  been  liable  at  common 
law(/'). 

Subject  to  the  restriction  already  mentioned,  that  an  encroach- 
ment must  not  be  removed  with  unnecessary  violence,  there  seems 
nothing  to  take  this  class  of  cases  out  of  the  rule  before  adverted 
to — "  That  a  party  confining  himself  within  the  limits  of  his  own 
property  may  deal  with  it  as  he  will"  (h).  If  ho  dig  a  pit  ho  is 
not  bound  to  put  a  fence  round  it  to  keep  trespassers  from  falling 
into  it  (,r) . 

The  seeming  exception  to  this  rule,  arising  from  the  prohibition  Dangerous 
to  use  dangerous  instruments  or  animals  for  the  protection  of  "°""''  ^• 
premises  without  notice,  depends  upon  the  principle,  that  a  man 
shall  not  do  that  indirectly  which  he  cannot  do  directlj'' ;  and  as 
such  means  of  offence  would  be  calculated  to  do  more  injmy  than 
he  would  bo  justified  in  using  to  defend  his  possession  against 
trespassers,  he  shall  not  be  allowed  to  do  so  unless  he  gives  such 


(<)  Turhcrville  v.  Stampc,  ante,  p.  415, 
n.  (y). 

{it)  [This  view  is  supported  by  f/ay- 
ford.  App.,  Nicholk,  Kesp.  (18,V1),  9 
Exch.  702,  in  which,  the  plaint  beinjj; 
in  part  for  negligeutly  taking  away  the 
support  of  a  modern  house,  the  judge 
was  held  to  have  misdirected  the  jury 
in  leaving"  to  them  the  question  of 
negligence.  In  several  modern  text- 
books, not  including  Wms.  Saund.  (sec 
vol.  2,  400,  n.  {a),  of  that  invaluable 
work,  2  Notes  to  Saund.  802),  it  is  laid 
down,  without  further  authority  than 
the  cases  above  distinguished,  by  the 
learned  editors,  that  an  action  is  main- 
tainable ygaiust  a  landowner  for  negli- 
gence in  lemoving  the  support  afforded 
by  his  land  to  the  modern  house  of  his 
neighbour.  This  may  to  some  extent 
be  attributable  to  vagueness  in  the  use 
<jf  the  roUitive  term  negligence  (per 
Erie,  C.  J  ,  29  L.  J.  C.  P.  319  ;  Bram- 
well,  B.,  1  li.  &  N.  251  ;  3  H.  &  N.  318  ; 
Watson,  B.,  28  L.  J.  Exch.  250),  of 
which  a  definition  is  given  by  Alder- 
son,  B.,  in  Blijth  v.  Birmingham  Water- 
works Co.  (1856),  11  Exch.  784;  and 
Willes,  J.,  J"aic(/ha>i  v.  Taff'  J^ak  Sail. 
Co.  (1860).  5  H.  &  N.  687,  688.  It 
should  seem  that,  in  this  class  of  cases, 
if  the  mei'e  removal  occasions  the  fall, 
the  defendant  is  not  liable,  however 
negligent  may  have  been  the  manner  of 
the  removal— for  his  act  was  confined 
to  his  own  land  ;  but  if  it  was  not  merely 
the  removal  or  omission  to  do  things  to 
prevent   its   effect,    but   the   ma.nurr  of 


the  removal,  which  caused  the  fall, 
then  he  is  liable— for  then  of  necessity 
his  act  must  have  extended  beyond  his 
own  land,  and  the  force  proceeding 
from  it  must  have  entered  the  plaintiff's 
land,  and  actively  created  there  the 
motion  which  produced  the  fall.] 

(.(■)    1  Roll.  Abr.  88,  pi.  4  ;  fully  sup- 
ported in  Jord'ni  v.  Crninp  (1841),  8  M. 

6  W.  788  ;  [but  qualified  hv  Barnes  v. 
JF/ird  (1850),  9  C.  B.  392  ;  82  R.  R.  375, 
to  the  extent  that  if  the  pit  abuts  on  a 
highway  and  renders  the  highway  dan- 
gerous to  persons  passing  along  it  with 
ordinary  care,  then  the  occupier  is  bound 
to  fence  it.  C'f.  S/oite  v.  Jackmn  (1855), 
16  C.  B.  199;  HnrU  v.  T(tt,tor  (1885), 
L.  R.  14  Q.  B.  Div.  918.  This  is  on 
the  ground  that  such  pit  is  a  public 
nuisance,  interfering  with  the  use  of 
the  way.  But  if  the  pit  or  other  exca- 
vation be  not  substantially  adjacent  to 
the  way,  there  is  no  obligation  to  fence 
it,  and  no  action  is  maintainable  against 
the  owner  of  the  land,  if  a  person  acci- 
dentally or  otherwise  straying  off  the 
way  falls  into  the  pit :  Hardcastle  v. 
South  Yorkshire  Rail.,  S;c.  Co.  (1859), 
4  H.  &  N.  67  ;  Hounselly.  Smyth  (I860), 

7  C.  B.  N.  S.  731  ;  S.  C,  29  L.  J.  C.  P. 
203.  As  to  the  responsibility  of  an 
occupier  of  premises  for  injuries  occa- 
sioned by  the  defective  state  of  the 
premises  to  persons  therewith  his  leave, 
the  reader  is  referred  to  the  text-books 
dealing  with  the  general  subject  of 
Negligence.] 
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N,gU«en«    uotic-e  as  makes  tlio  i-arty  fully  aware  of  the  danger  he  is  rushing 
^'*°^       upon,  and  the  damage  sustained  by  him  clearly  the  consequence  of 


Public 


his  own  act  (y). 

The  cases  in  which  parties  acting  in  a  public  capacity,  and  under 
the  limited  authority  conferred  by  their  office,  have  been  held  liable 
for  the  injurious  consequences  of  their  want  of  care,  do  not  afford 
any  authority  upon  this  subject  (::).  Whether  they  are  liable  for 
not  taking  du.-  and  proper  precautions  in  doing  the  acts  they  are 
authorized  to  do,  or  liable  only  if  tliey  have  not  acted  to  thi^  best 
of  their  skill  and  judgment,  the  principles  already  adverted  to  do 
not  appear  to  apply  to  them. 
Jonti  r.  Bird.  In  the  caso  of  Joins  V.  Bird  {a),  an  action  was  brought  against 
the  Commissioners  of  Sewers  for  negligently  making  sewers  near 
the  plaintiff's  houses,  whereby  the  foundations  thereof  were 
weakened,  and  the  walls  fell  down.  It  appeared  that  the  sewer, 
which  it  was  necessary  to  repair,  ran  immediately  adjoining  the 
plaintiff's  houses,  with  a  stack  of  chimneys  belonging  to  one  of  the 


(y)  [See  the  judgmentj^  in  Beaiic  v. 
ClaytoH  (1817),  7  Taunt.  489  ;  18  R.  K. 
553,  TrefKce  VI.  :  IloU  v.  ina-CK  (18'iG), 
3  B.  &  A.  .'i04  ;  22  R.  R.  400.  Preface  VII. ; 
Jiird  V.  Ho'biook  (1828).  4  Bing.  635  ;  29 
R.  R.  G57,  Preface  IX.  It  is  now 
illegal  to  set  a  sprinp-frun  or  a  man- 
trap except  at  nitrlit  aud  in  a  dwellinfr- 
house:  24  &  25  Vict.  c.  100,  s.  31.  As 
to  the  responsibility  of  a  person  bring- 
ing "  water,  htench,  or  filth  "on  to  his 
land  for  all  consequences  arising  from 
its  escape,  see  Fhicherx.  Ityhinds  (18C6), 
L.  R.  1  Exrh.  265  ;  1  Smith,  L.  C. 
nth  cd.,  p.  SIO  ;  and  Pollock  on  Torts. 
7th  ed.,  p.  475.] 

Iz)  [See  Staiiiton  v.  Woolnjch  (1856), 
23  Beav.  225  ;  S.  C,  2G  L.  J.  Ch.  300.] 

(a)  (1822),  5  B.  k.  A.  837.  [This  :ind 
the  two  next  cases  mentioned  in  the 
text  will  suffice  to  illustrate  the  dis- 
tinction pointed  out  by  the  learned 
author.  For  more  recent  authorities 
upon  the  subject,  see  Whitchomr  v. 
leHotrm  (1861),  10  C.  B.  N.  S.  765; 
Ruck  V.  JCtlliams  (185S),  3  II.  k  N.  308, 
and  the  cases  there  cited  ;  S'jutltampton 
aud  Jtehiti  iSridqe  Cu.  v.  Local  Hoard  of 
tioiifhampton  ri858),  8  E.  &  B.  801  ; 
Mttealfr  V.  llrihfrington  (Cam.  Scac.) 
(I860),  6  H.  &  N.  719  ;  Piggot  v.  Eaxtei-n 
Coutitut  Hail.  Co.  (1846),  3  C.  B.  229; 
Vaughan  v.  Taf  Vale  Rail.  Co.  (Cam. 
Scac.)  (1860),  5  II.  &  N.  679  ;  Couleg  v. 


Mayor,  6;c.  of  Sunderland  (18GI),  6  H.  & 
N.  665;  Wliitehouse  \.  Biriuingham,  S^c. 
Canal , Co.  (1857),  27  L.  J.  Exch.  25; 
Manley  v.  The  67.  Helens  Canal,  SiC  Co. 
(1858),  2  H.  &  N.  840  ;  Great  Western 
Rail u  ail  of  Canada  v.  Braid  (186.'i),  1 
Moo.  P.  €.  N.  S.  101  :  Mersey  Locks 
Trustees  v.  Gibbs  (1864),  L.  R.  1  H.  L. 
93  ;  Hammersmith  M"il.  Co.  v.  Brand 
(1868),  L.  R.  4  H.  L.  171  ;  Smith  v. 
L.  and  S.  W.  R.  (1870),  L.  R.  6  C.  P. 
14  :  Dunn  v.  Birminqham  Canal  Co. 
(1872),  L.  R.  8  Q.  B.'42  ;  Metropolitan 
Ayyliim  Btslricl  v.  Hill  (1881),  6  App. 
Cas.  193  ;  Truman  v.  L.  B.  i-  S.  C.  Ji. 
(1883),  L.  R.  25  Ch.  D.  423  ;  sub  nom. 
L.  B.  4-  S.  C.  It.  V.  Truman,  29  Ch.  Div. 
89;  11  A.  C.  45  ;  £vans  v.  Manchester, 
Sheffield ,  and  Lincolnshire  Rail.  Cu.  (1887), 
L.  ii.  36  Ch.  D.  626  ;  Fairbrother  v.  Bury 
Mural  Sanitary  Authority  (1889),  3"? 
W.  R.  544  ;  Rapier  v.  London  Tramways 
Co.,  [1893]  2  Ch.  588  ;  Jordeson  v.  Sutton, 
Southcoates,  and  Dri/pool  Gas  Co.,  [1898] 
2  Ch.  614:  [1899]  "2  Ch.  217;  Canadian 
Tacific  Bail.  Cu.  v.  Barkc,  [1899]  A.  C. 
535";  Batcheller  v.  Tunbridge  Wells  Gas 
Co.  (1901),  84  L.  T.  765  ;  Mayor  and 
Councillors  of  Bast  Frecmantle  v.  Annois, 
[1902]  A.  C.  213  ;  Canadian  Pacific  Rail. 
Co.  V.  Roil,  ibid.  220  ;  Enqlish  v.  Metro- 
politan Water  Board,  [1907]  1  K.  B. 
588;  Demcrara  Electric  Co.,  Ltd.  v. 
White,  [1907]  A.  C.  330.] 
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houses  resting-  upon  the  arch  of  it.  Being  necessary  to  rchuild  NcgliKt-nce  iu 
this  arch,  the  defendants,  to  support  the  chimneys,  pLiced  under  limltelTright, 
them  a  transum  and  two  upright  posts:  the  chimneys  fell,  and,  in  /o«f«  v  Jjird 
consequence  of  their  fall,  the  houses  fell  also.  Contradictory 
evidence  was  given  as  to  whether  proper  care  was  taken  in  supply- 
ing the  place  of  the  arch.  It  farther  appeared  that  there  was  no 
specific  notice  given  to  the  owner  of  the  house  to  which  the 
chimneys  belonged  of  the  danger  in  which  they  w^ould  be  placed. 
But  a  general  notice  was  given  to  the  inliabitants  of  the  houses 
that  the  sewer  was  repairing;  the  jury  having  found  a  verdict  for 
the  plaintiff,  under  the  direction  of  tlie  Chief  Justice,  a  rule  was 
obtained  for  a  new  trial,  which  was  afterwards  discharged,  the 
Court  holding  "That  the  Commissioners  of  Sewers  and  agents, 
when  repairing  sewers  iu  the  neighbourhood  of  houses,  were  bound 
to  take  all  proper  precaution  for  their  security ;  and  that  one 
question  for  the  jury  to  consider  was,  whether  shoring  up  was  a 
proper  precaution,  and  whether  it  had  been  omitted.  I  also  told 
them,"  continued  Abbott,  C.  J.,  "  that,  even  if  they  were  of  opinion 
that  the  stack  of  chimneys  could  not,  by  any  shoring  up  whatso- 
ever, have  been  prevented  from  falling,  still  it  was  the  duty  of  the 
defendants,  if  they  thought  so,  to  give  specific  notice  of  the  danger 
to  the  owner ;  and  that  if  they  did  not  do  so,  they  were  respon- 
sible." "As  to  the  merits  of  the  case,"  said  Bayley,  J.,  "it  is 
contended  that  the  defendants  are  protected,  if  they  acted  bona 
fide,  and  to  the  best  of  their  skill  and  judgment.  But  that  is  not 
enough  ;  they  are  bound  to  conduct  themselves  in  a  skilful  manner, 
and  the  question  was  most  properly  left  to  the  jury  to  say,  whether 
the  defendants  had  done  all  that  any  skilful  person  could  reason- 
ably be  required  to  do  in  such  a  case  "  {b). 

In  the  case  of  The  King  v.  Commissioners  of  Sewers  for  f//e  Levels  Rcx\.  Pagham 
of  Pagham  (c),  it  was  held  that,  where  commissioners  of  sewers,  ,^^'"^7»'*" 
acting  bona  fide  for  the  benefit  of  the  levels  for  which  they  were 
appointed,  directed  certain  defences  against  the  inroads  of  the  sea, 
which  caused  it  to  flow  with  greater  violence  against  and  injure  the 
adjoining  land  not  within  the  levels,  they  could  not  be  compelled 
to  make  compensation  to  the  owner  of  it,  or  to  erect  new  works  for 
his  protection.  "I  am  of  opinion,"  said  Lord  Tenterden,  "that 
the  only  safe  rule  to  lay  down  is  this,  that  each  landowner  for  him- 


{b)  [Brew  v.  Mw  River  Co.  (1834),  6  (c)  (1828),  8  B.  &  C.  355;  [S.  C,  2 

Car.  &  Payne,  754.]  '  Man.  &  Ry.  468  ;  32  R.  R.  406.] 
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N.^-ii^-enw'  in  sAt  or  the  cominisj-iouers  acting  for  several  landowners,  may  erect 
liiS*r  ght.  such  defences  for  the  land  under  their  care  as  the  necessity  of  the 
ifsx.r^ph^m  case  reiiuircs,  leaving  it  to  others,  in  like  manner,  to  protect  them- 
rammis-      gelves  against  the  common  enemy  "  (d). 

""^-  .ijj.  ggpnj^  to  me,"   said   Bayley,  J.,   "that  every  landowner 

exposed  to  the  inroads  of  tlie  sea  has  a  right  to  protect  himself,  and 
is  justified  in  making  and  erecting  such  works  as  are  necessary  for 
that  purpose ;  and  the  commissioners  may  erect  such  defences  as  are 
necessary  for  the  land  intrusted  to  their  superintendence.  If, 
indeed,  they  made  unnecessary  or  improper  works,  not  with  a  view 
to  the  protection  of  the  level,  but  with  a  malevolent  intention 
to  injure  the  owner  of  other  lands,  they  would  be  amenable  to 
punishment  by  criminal  information  or  indictment  for  an  abuse  of 
the  powers  vi'>ted  in  them.  But  if  they  act  bona  fide,  doing  no 
more  than  they  honestly  think  necessary  for  the  protection  of  the 
level,  their  acts  are  justifiable,  and  those  who  sustain  damage 
tlierefrom  must  protect  themselves.  If  a  man  sustains  damage  by 
the  wTongful  act  of  another,  he  is  entitled  to  a  remedy ;  but  to 
give  him  that  title  these  two  things  must  concur — damage  to  him- 
self, and  a  ^^Tong  committed  by  the  other.  That  he  has  sustained 
damage  is  not  of  itself  sufficient.  Here  the  party  may  have 
sustained  damage,  but  the  commissioners  have  done  no  wrong. 
The  rig] it  which  each  landowner  has,  is  to  protect  himself,  not  to 
be  protected  by  his  neighbours.  To  that  right  no  injury  has  been 
done,  nor  can  any  wrongful  act  be  charged  against  the  com- 
missioners.'' 
■    .illaw.  The  civil  law  recognized  tlie  same  distinction  between  acts  of 

self-defence  and  ordinary  acts  in  the  use  of  property  {e). 

In  this  case  it  was  in  fact  held,  that  tlie  commissioners  had, 
with  respect  to  making  defences  against  the  sea,  the  same  right  as 
the  owner  of  the  land ;  and  tliat  as  every  owner  has,  as  incident 
to  the  property,  the  right  of  doing  whatever  may  be  requisite  for 
its  protection  from  the  incursions  of  the  sea,  they  were  not  liable 
for  tlif  iniurv  resultinLr  from  the  erection  of  such,  defensive  works. 


(rf)  [8eo  Smith  v.    Keurick   (1849),    7  auiiiio  fecit  ut  tibi  noceat,  sed  ne  sibi 

C.  B.  ftir> ;  78  R.  R.  746.]  noceat.— Dig.  39,  .3,  2,  §  9,  de  aq.  etaq. 

(*)  Idem  Lubco  ait,  si  vicinus  flumen  pi.  arc. 
(aut)    torrentcm  avertcrit,  no  aqua   ad  Agrfreresjuxtaflumina  in  private  facti, 

pum  pc?n-eniat,  ct  lioc  luodo  «it  ciiectum  in  aibitriiim  aqune  pluviaj  aicendce  veni- 

ut  vicino  noceatur,  ajri   cum   eo   aqusc  unt.  etiamsi  trans  flumen  noceant ;  ita 

j)luviii;  urctnda',  non  posse,  aquam  enim  ni  momoria  eorum  extet,  et  si  fieri  non 

uro-re,  hoc  e«t,  curare  uc  iniluat;  qua-  dcbuemnt. — Ibid.  39.  3,  23. 
Bfiitcntia   verior  e.-t,   >i    inodo    ikui    lux- 
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111  tlio  later  case  of   'The  (Jroccr-s^    Co.  v.  JJo/iiir  (_/'),  the  same  Negligence  in 

„   •      •    1  •      J  '  exorcise  of  a 

principles  were  recognized.  limited  right. 

Tindal,  C.  J.,  in  delivering  tlio  judgment  of  the  Court  of  C.  P.,  thc  Grocer*  ~ 
said  :  "  But  tlie  question  is,  wlicther  the  facts  found  upon  tliis  ^''^-  v-  l>o»)w. 
award  bring  the  case  within  the  terms  of  the  declaration.  The 
cause  having  boon  referred,  and  tlie  arbitrator  having  stated  the 
facts  for  the  opinion  of  the  Court,  we  must  sec  whether  or  not  the 
facts  so  found  raise  the  duty  set  up  by  the  plaintiffs  in  their 
declaration.  The  declaration  states  that  the  commissioners  wron?- 
i'lilly  and  injuriously  did  make,  cut  and  dig  a  certain  shaft,  sewer, 
gutter  and  ditch,  near  unto  an  ancient  messuage  and  premises  in 
possession  of  the  plaintiffs,  and  did  unskilfully,  wrongfully  and 
improperly  make,  cut  and  dig  the  said  shaft,  sewer,  gutter  and 
ditch,  so  being  near  unto  the  said  ancient  messuage  and  premises 
of  the  plaintiti's  as  aforesaid,  and  did  also  make,  cut,  and  dig  the 
said  shaft,  gutter,  sewer  and  ditch,  without  shoring  up,  proj)ping 
or  duly  securing  the  said  messuage  and  premises,  or  the  eartli  and 
subsoil  supporting  the  walls  of  the  said  ancient  messuage  and  pre- 
mises of  the  plaintiffs  as  aforesaid,  in  order  to  prevent  the  same 
from  being  injured  by  the  said  making,  cutting  and  digging  of  the 
said  shaft,  sewer,  gutter  and  ditch  as  aforesaid.  As  to  the  want 
of  notice,  the  arbitrator  has  raised  no  question.  We  must  then 
look  at  the  award,  and  see  whether  or  not  the  commissioners  have 
conducted  themselves  in  an  unskilful,  wrongful,  and  improper 
manner  in  the  construction  of  the  sewer  in  question.  The  allega- 
tion of  unskilfulness  is  negatived  by  the  award,  for  it  expressly 
finds  that  the  work  was  done  in  a  skilful  and  proper  manner.  But 
the  question  is,  whether  the  commissioners  are  to  be  mulcted  in 
damages  by  reason  of  their  having  proceeded  by  a  process  called 
tunnelling,  in  preference  to  open  cutting.  If  the  award  had  found, 
that;  ill  the  judgment  of  experienced  men,  no  injmy  would  have 
resulted  to  the  plaintiffs,  had  the  commissioners  proceeded  by  open 
cutting,  the  plaintiffs  would  have  been  entitled  to  a  verdict.  But 
the  arbitrator  finds  that  there  v/as  risk  in  either  wa}-,  though  less 
from  open  work  than  from  the  other  mode;  and  if  the  com- 
missioners were  bound  to  pursue  that  mode  which  gave  the  greatest 
possible  chance  of  escape  from  injury,  the  verdict  ought  to  be 
entered  for  the  plaintiffs.     But  how  are  we  to  say  that  tlie  com- 


(/)  (1836),  3  Bing.  N.  C.  34  :  3  Soott,       591;  [and  Stabiton  v.  TFoofn/rh  (ISoGV 
350,  and  cases  there  cited  ;    43  R.   K.       !>.')  Bcav.  22.5  :  20  L.  J.  Ch.  300.] 
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.Ntfe'.ijrvuw  iu  nils>iouers  aiv  to  bo  liaLlo  in  damages,  not  because  they  did  not 

uiSrighl  perform  the  work  iu  a  skilful,  proper  and  workmanlike  manner, 

Ttf  Gn**r,'    ^"^  because  tliey  did  not  adopt  that  course  which  afforded  the 

V.  r^o»mf.   utmost  possible  elianee  of  averting  danger  ?     The  Court  is  not  to 

balance  possibilities.     We  are  called  upon  to  pronounce  a  judgment 

against  tlie  commissioners,  because,  had  another  mode  of  operation 

been  resorted  to,  by  some  remote  possibility  the  damage  of  which 

the  i»laintiffs  i-omplain  iniulit  not  have  accrued.     It  seems  to  me 

that  the  jilaintiffs  can  only  entitle  themselves   to   a   verdict  by 

showing  that  the  injiuy  would  not  \\Qxe  happened  if  the  sewer  had 

been  constructed  by  open  cutting :  and  consequently  the  verdict 

must  be  entered  for  the  defendant." 

AVliere,  however,  from  the  situation  of  the  premises,  the  acts  of 
the  party,  though  done  entirely  on  his  own  property,  may  be  pro- 
ductive of  injury  to  the  public,  he  is  bound  to  exercise  such  a 
degree  of  cai-e  and  caution  as  shall  prevent  damage  to  persons 
exercising,  on  their  part  also,  reasonable  care  to  avoid  the  danger  {(j). 
If,  however,  he  has  used  such  due  caution,  he  will  not  be  liable  for 
injury  arising  from  the  interference  of  a  wrongdoer  (//). 

Thus  iu  Ddiiiela  v.  Potter  and  others  (/),  an  action  was  brought 
for  negligoutly  permitting  the  flap  of  the  defendants'  cellar  to 
remain  unfastened,  whereby  it  fell  upon  and  broke  the  plaintiff's 
logs.  It  a]ipeared  in  evidence  that  the  flap  was  placed  in  a 
slanting  position,  on  a  projecting  ledge,  about  a  foot  above  the 
jiavoment.  It  was  not  fastened  in  any  way,  but  merely  leaned 
against  the  window  of  the  defendants'  warehouse  and  the  house 
adjoining.  One  of  the  plaintiff's  witnesses  said,  that  the  passing 
of  a  stage  coach  or  heavy  waggon  might  have  the  effect  of  shaking 
it  down.  The  defendants'  witnesses  stated  that  the  flap  was 
imllod  over  by  some  boys  who  were  playing  about,  and  who, 
though  warned  by  defendants'  men,  would  not  go  away  ;  and  that 


[g]  [It  will  be  stcii  that  in  Hardcastlr 
V.  Sijulh  Yorkthtrr  Hail.,  (\r.  Co.,  post, 
p.  437,  the  cjuc.Htion  for  the  jury  was 
hfld  not  to  be  whether  the  aet  was  pro- 
ductive of  danger  to  the  public. 

In  the  caM-  of  a  duu^.'c  rous  public 
nuii^ucc,  aM  an  obstructioti  to  a  way 
nufh  aw  reiidera  it  inipahhablc  with 
wif«-ty,  a  iMTMiii  who  incurs  the  dau^rer. 
knowing  of  it«  existence,  and  suiiers 
damage,  is  not  jirtvcutcd  from  recover- 
ing for  the  damage,  if  under  the  cir- 


ciiinstanccs  it  was  not  inconsistent  with 
common  prudence  to  run  the  ri^k  : 
ritn/ards  v.  Iktlnck  (1848),  12  Q.  B.  WVd; 
70  R.  R.  30;') ;  Thompson  v.  Xorlh-Eastern 
Hail.  Co.  (1860),  2  B.  &  S.  106.  As  to 
the  doctrine  of  contributory  negligence, 
see  1  Smith,  L.  C,  11th  ed.,  p.  28o.] 

(//)  [See  Itccdic  v.  London  and  Xorth- 
W< stern  Hail.  Co.  (1849),  4  Exch.  244; 
80  R.  R.  240.] 

(.)  (1830),  4  C.  &  P.  262  ;  34  R.  R. 
793.     [And  see  ante,  p.  427,  n.  (a:).] 
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public 
nuisance. 


JJniu/n  V. 
I'uller. 


the  flap  had  been  placed  in  tlie  same  way  for  many  years,  and 
that  no  accident  liad  happened. 

Tindal,  C.  J.,  said  :  "  The  defendants  were  bound,  in  placing 
the  flap,  to  use  such  precaution  as  would  preserve  it  under  all 
ordinary  circumstances  from  falling-  down ;  but  if  it  was  so 
secured,  and  a  third  person  over  whom  they  had  no  control  came 
and  removed  it,  then  I  think  the  defendants  will  not  be  liable. 
The  plaintiff  says,  that  the  flap  fell  in  consequence  of  the  negli- 
gence of  the  defendants  ;  the  defendants'  case  is,  that  it  was  placed 
securely,  and  that  a  wrong-doer  pulled  it  over  on  the  plaintiff,  and 
your  verdict  will  be  for  the  plaintiff  or  defendants,  according  as 
you  believe  the  one  or  the  other  of  these  stories.  There  is  no 
doubt  as  to  the  law  of  the  case.  The  question  for  your  considera- 
tion will  be,  whether  upon  this  occasion  the  defendants  and  their 
servants  did  use  due  and  ordinary  care  in  placing  up  this  flap  so  as 
to  prevent  any  accident  from  happening.  It  might  certainly  have 
been  secured  by  a  string,  or  by  a  hook,  or  by  some  person  holding 
it,  if  that  were  necessary  to  the  security  of  it.  A  tradesman  under 
such  circumstances  is  not  bound  to  adopt  the  strictest  means,  but 
he  is  bound  to  use  such  care  as  any  reasonable  man  looking  at  it 
would  say  is  sufficient ;  and  if  he  does  use  such  care  in  the  placing 
of  the  flap,  and  a  wrong-doer  comes  and  displaces  it  from  the 
position  in  which  it  has  been  placed,  it  being  that  in  which  a 
careful  man  would  place  it,  he  will  not  be  answerable  in  an  action, 
but  the  party  must  look  for  compensation  to  such  wrong-doer  who 
so  displaced  it." 

The  jury  found  for  the  plaintiff. 

So,  too,  in  Proctor  v.  Ham's  (./),  where  the  action  was  brought  Proctor  v 
against   a   publican   for  leaving   open   a  trap-door   on  the  foot-     """' 
pavement,   in   the   evening,    after  the    lamps   were    lighted.     It 
appeared  that  the  defendant  had,  immediately  before  the  accident 
occurred,  been  lowering  a  butt  of  beer  into  his  cellar  through  this 
very  aperture. 

Tindal,  C.  J.,  in  summing  up,  said  :  "  The  question  is,  whether 
a  proper  degree  of  caution  was  used  by  the  defendant.  He  was  not 
bound  to  resort  to  every  mode  of  secmity  that  could  be  sm'mised, 
but  he  was  bound  to  use  such  a  degree  of  care  as  would  prevent 
a  reasonable  person,  acting  with  an  ordinary  degree  of  care,  from 
receiving  any  injury.     The  public  have  a  right  to  walk  along 


(i)  (1830),  4  C.  &  P.  337  ;  34  R.  R.  810. 
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these  footpaths  with  ordinary  secm-ity.  It  may  be  said,  on  the 
one  hand,  that  these  kinds  of  things  must  be,  and  that  trade 
cannot  be  carried  on  without  them  ;  but,  on  the  other  hand,  it 
must  be  understood  that  as  they  are  for  the  private  advantage  of 
the  individual,  lie  is  bound  to  take  proper  care,  when  he  is  using 
his  cellar,  to  i>revent  injury.  With  respect  to  the  plaintiff,  you 
will  have  to  consider  whether  there  was  so  little  care  and  caution 
on  his  part,  that  he  was  himself  guilty  of  negligence  in  running 
into  the  danger.  If  there  had  been  sufficient  light,  most  likely  it 
Avould  have  prevented  him  from  falling  in.  A  more  infirm  person 
might  have  sustained  a  greater  injury  than  it  appears  the  plaintiff 
has  received.  The  question  is,  whether  you  think  this  flap  was  in 
the  nature  of  a  nuisance,  used  in  the  manner  it  was,  and  whether, 
looking  to  all  the  circumstances,  the  plaintiff  fell  in,  owing  to  the 
negligence  and  carelessness  of  the  defendant,  in  not  sufficiently 
protecting  the  place  at  this  hour,  being  after  dark.  If  you  think 
so,  you  will  find  for  the  plaintiff.  But  if  you  think  that  the 
plaintiff  did  not  himself  use  due  caution  in  the  matter,  then  you 
will  give  your  verdict  for  the  defendant  "  (/.). 

[A  similar  question  arose  in  Barnes  v.  Wa)'cl{P).  There,  a  woman 
in  walking  after  dark  along  an  immemorial  public  footway,  met 
with  her  death  by  falling  down  an  open  uurailed  area,  of  which 
the  defendant  was  in  possession.  The  area  abutted  on  the  way, 
and  was  made  by  the  defendant  for  a  house  then  in  the  course  of 
erection  by  him.  The  action  was  brought  under  9  &  10  Vict. 
c.  93,  by  the  administrator  of  the  deceased,  for  negligence,  on  the 
part  of  the  defendant,  in  not  having  fenced  or  railed  in  the  area. 
At  the  trial,  the  jury,  having  been  directed  that,  if  there  was  a 
public  way  abutting  on  tlie  area  and  it  would  be  dangerous  to 
persons  passing  unless  fenced,  or  a  public  way  so  near  that  it  would 
jiroduce  danger  to  the  public  unless  fenced,  the  defendant  would 
be  liable,  unless  the  accident  was  occasioned  by  want  of  ordinary 
caution  on  the  part  of  the  deceased, — gave  a  verdict  for  the 
plaintiff.  The  defendant  moved,  on  pohits  reserved,  for  a  non- 
suit, and  also  in  an-est  of  judgment,  and  obtained  a  rule  to  show 
cause.  On  cause  being  shown,  the  Court,  after  taking  time  to 
consider  their  judgment,  discharged  the  rule;  and  Maule,  J., 
deUvering  the  judgment,  said  as  follows  :  "  On  the  part  of  tlie 


(k)  [There  waa  a  similar  direction  to 
the  jury  iu  Witherloj  v.  liegcnVB  Canal 


Co.  (1802),  12  C.  B.  N.  S.  2.] 

(J)  (1850),  9  C.  B.  392 ;  82  R.  R.  375. 
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[defendant,  it  was  argued,  that  no  use  which  a  man  chooses  to    Neglifrcnce 
make  of  his  own  property  can  amount  to  a  nuisance  to  a  public        public 
or  private  right,  unless  it  in  some  way  interferes  with  the  lawful      nu'sanco. 
enjoyment  of  that  riglit :  that,  in  the  present  case,  the  excavation      ■^^'|r"'V* 
of  the  area  in  no  manner  interfered  witli  the  way  itself,  or  was  in 
any  sense  hurtful  or  perilous  to  those  who  confined  themselves  to 
the  lawful  enjoyment  of  tlio  right  of  way  ;  and  that  it  was  only 
to  those  who,  like  the  deceased,  committed  a  trespass,  by  deviating 
on  to  tlie  adjoining  land,  that  the  existence  of  the  area,  though 
not  fenced,  could  be  in  any  degree  detrimental  or  dangerous. 

"In  support  of  this  view  of  the  subject,  reliance  was  placed  on 
the  case  of  Bhjth  v.  TopJiam  (w),  where  it  was  held  that,  if  A., 
seised  of  a  waste  adjacent  to  a  highway,  digs  a  pit  in  the  waste 
within  thirty-six  feet  of  the  highway,  and  the  mare  of  B.  escapes 
into  the  waste  and  falls  into  the  pit,  and  dies  there ;  yet  B.  shall 
not  have  an  action  against  A.,  because  the  making  of  the  pit  in 
the  waste,  and  not  in  the  highway,  was  not  any  wrong  to  B. ;  but 
it  was  the  default  of  B.  himself  that  his  mare  escaped  into  the 
waste.  And,  in  further  support  of  this  doctrine,  a  passage  was 
cited  from  the  judgment  of  Alderson,  B.,  in  Jonlhi  v.  Crump  {u), 
where  the  case  is  put  of  a  man  who,  passing  in  the  dark  along 
a  footpath,  should  happen  to  fall  into  a  pit  dug  in  the  adjoining 
field,  by  the  owner  of  it.  '  In  such  a  case,'  says  the  learned 
judge  (o),  'the  party  digging  the  pit  would  be  responsible  for  the 
injury,  if  the  pit  were  dug  across  the  road ;  but,  if  it  were  only  in 
an  adjacent  field,  the  case  would  be  very  different,  for  the  falling 
into  it  would  be  the  act  of  the  injured  party  himself.'  And  as  to 
the  case  of  Coupland  v.  Ilardingham,  it  was  not  only  denied  to  be 
law  by  the  counsel  for  the  defendant,  but  it  was  further  argued 
that,  in  that  case, — as  appeared  by  the  original  nisi  prius  record, 
procured  by  Coltmau,  J., — as  also  in  Jarris  v.  Dean,  the  area  was 
in  one  count  alleged  to  be  in  the  highway. 

"  But  it  seems  clear  to  us  that,  in  each  of  these  cases,  the  area 
in  question  was  not  parcel  of  the  road,  but  was  an  area  meant  to 
be  fenced  off  from  it,  in  the  ordinary  way,  by  upright  u'on  rails, 
so  as  to  exclude  the  public  from  it,  in  a  manner  quite  inconsistent 


{m)  (1G08),  1  Roll.  Abr.  88  ;  Cro.  Jac.  («)  (1841),  8  M.  &  W.  782. 

158.  (o)  8  M.  &  W.  788. 
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-  [with  the  notion  of  its  being  itself  part  of  the  highway.     And  with 

i-espect  to  the  case  of  J)h/th  v.  Topham,  and  the  passage  cited 
from  the  judgment  in  Jon/iii  v.  Crump,  it  must  be  observed,  that, 
■**'^'  r.  jn  those  instances,  the  existence  of  the  pit  in  the  waste  or  field 
adjoining  the  road,  is  not  said  to  have  been  dangerous  to  the 
persons  or  cattle  of  those  who  passed  along  the  road,  if  ordinary 
caution  were  employed. 

"In  the  present  case,  the  jury  expressly  found  the  way  to  have 
existed  immemorially  ;  and  they  must  be  taken  to  have  found  tliat 
the  state  of  the  area  made  the  way  dangerous  for  those  passing 
along  it,  and  that  the  deceased  was  using  ordinary  caution  in  the 
exercise  of  the  right  of  way,  at  the  time  the  accident  happened. 

*'  The  result  is, — considering  that  the  present  case  refers  to  a 
newl3--madc  excavation  adjoining  an  immemorial  public  way, 
which  rendered  the  way  unsafe  to  those  who  used  it  with  ordinary 
care, — it  appears  to  us,  after  much  consideration,  that  the  defen- 
dant, m  having  made  that  excavation,  was  guilty  of  a  public 
nuisance,  even  though  the  danger  consisted  in  the  risk  of  acci- 
dentally deviating  from  the  road ;  for  the  danger  thus  created 
may  reasonably  deter  prudent  persons  from  using  the  way,  and 
thus  the  full  enjoyment  of  it  by  the  public  is,  in  effect,  as  much 
impeded  as  in  the  case  of  an  ordinary  nuisance  to  a  highway. 

"  With  regard  to  the  objection,  that  the  deceased  was  a  trespasser 
on  the  defendant's  land  at  the  time  the  injm-y  was  sustained, — it 
by  no  means  follows  from  this  cii'cumstauce  that  the  action  cannot 
be  maintained.  A  trespasser  is  liable  to  an  action  for  the  injury 
which  he  does :  but  he  does  not  forfeit  his  right  of  action  for 
an  injury  sustained.  Thus,  in  the  case  of  Bird  v.  Uolbrook  (p), 
the  plaintiff  was  a  trespasser, — and,  indeed,  a  voluntary  one, — but 
he  was  held  entitled  to  an  action  for  an  injury  sustained  in  con- 
sequence of  the  wrongful  act  of  the  defendant,  without  any  want 
of  ordinary  caution  on  the  part  of  the  plaintiff,  although  the 
injury  would  not  have  occurred  if  the  plaintiff  had  not  trespassed 
on  the  defendant's  land.  This  decision  was  approved  of  in  L>/iich 
V.  Nurdin  {(j),  and  also  in  the  case  of  Jordiii  v.  Crump,  in  which 
the  Court,  tliough  expressing  a  doubt  as  to  whether  the  act  of  the 
defendant  in  setting  a  spring-gun  was  illegal,  agreed  that,  if  it 
were,  the  fact  of  tlie  plaintiff's  being  a  trespasser  would  be  no 


(p)  (1828),  4  Bing.  G28;  1  M.  &  T.  (7)  (1841),  1  Q.  L.  37  ;  4  T.  &  D.  672  ; 

607  ;  29  R.  R.  057.  55  R.  R.  191. 
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[answer  to  the  action.     For  tliese  reasons,  we  are  of  opinion  that     Ncgligenco 

the  declaration  in  this  case  discloses  a  good  cause  of  action."  public' 

"  The  princijile  of  the  above  decision,"  said  Martin,  B.,  delivering      ""'wanco. 

iudgment   in   Jfardca.sflc   v.    South    YorMirc   Rail.,   Sec.    Co.  (r),  5«'-fc«*<fc  v. 
•'       °  .  ,    .  .  South  York' 

"  was  that  such  an  excavation  was  a  public  nuisance,  and  that  an  shire  itaU., 
individual  injury  arising  from  such  a  nuisance  was  the  subject-         °' 
matter  of  an  action  to  the  party  aggrieved. 

"  When  an  excavation  is  made  adjoining  to  a  public  way,  so 
that  a  person  walking  upon  it  might,  by  making  a  false  step,  or 
being  affected  with  sudden  giddiness,  or,  in  the  case  of  a  horse  or 
carriage-way,  might,  by  the  sudden  starting  of  a  horse,  be  thrown 
into  the  excavation,  it  is  reasonable  that  the  person  making  such 
excavation  should  be  liable  for  the  consequences ;  but  when  the 
excavation  is  made  at  some  distance  from  the  way,  and  the  person 
falling  into  it  would  be  a  trespasser  upon  the  defendant's  land 
before  he  reached  it,  the  case  seems  to  us  to  be  different.  We  do 
not  see  where  the  liability  is  to  stop.  A  man  getting  off  a  road 
on  a  dark  night  and  losing  his  way  may  wander  to  any  extent, 
and  if  the  question  be  for  the  jury,  no  one  could  tell  whether  he 
was  liable  for  the  consequences  of  his  act  upon  his  own  land  or 
not.  We  think  that  the  proper  and  true  test  of  legal  liability  is, 
whether  the  excavation  be  substantially  adjoining  the  way,  and  it 
would  be  very  dangerous  if  it  were  otherwise — if  in  every  case  it 
was  to  be  left  as  a  fact  to  the  jury  whether  the  excavation  were 
suificiently  near  to  the  highway  to  be  dangerous. 

"  When  a  man  dedicates  a  way  to  the  public,  there  does  not 
seem  any  just  ground,  in  reason  and  good  sense,  that  he  should 
restrict  himself  in  the  use  of  the  land  adjoining  to  any  extent, 
further  than  that  he  should  not  make  the  use  of  the  way  dangerous 
to  the  persons  who  are  u]3on  it  and  using  it ;  to  do  so  would  be 
derogating  from  his  grant :  but  he  gives  no  liberty  or  licence  to 
the  persons  using  the  way  to  trespass  upon  his  adjoining  land  («), 
and  if  they  in  so  doing  come  to  misfortune,  we  think  they  must 
bear  it,  and  the  owner  of  the  land  is  not  responsible.  If  fences 
are  to  be  put  up,  it  would  seem  more  reasonable  tliat  they  should 
be  put  up  by  those  who  use  the  way,  or  those  who  are  under  the 

(r)   (1859),  4  H.  &  N.  67.  presumed,  see  Att.-Gcn.  v.  Esher  Lino- 

(.v)  HounseUx.  Smyth  (1860),   7  C.  B.  hum  Co.,  Ltd.,  [1901]  2  Ch.  647;   Offin 

N.  S.  731,  shows  that  the  mere  fact  of  v.  Jiocfiford  Jiiiral  District  Council,  [1906] 

giving  such  licence  would  not  make  him  1  Ch.  342  ;   and  see  Chorley  Corporation  v. 

responsible.     Upon   the    question   as  to  Nightinf/ate,  [1906]  2  K.  B.  612  ;    affd. 

the  extent   of   the  dedication  which  is  [1907]  2  K.  B.  637. 
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Negbg«aee     fobliffation  to  repair  it,  than  by  the  tiorson  ^vlio  dedicated  it  to  tiie 

public        jmblie,  or  liis  successors.     As  we  are  clearly  of  opinion  that  there 

nnManee.     jg  ^^^  g^^^j^  obligation  to  fence,  as  alleged  in  the  declaration,  and 

•'  y.    j^]^Q  that,  uiKin  the  above  state  of  facts,  there  is  no  liability,  our 

judgment  is  in  aci-ordance  with  the  principle  of  the  case  of  J3///(h 

V.  Top/iani,  which  wo  think  is  a  true  one  "  (/').] 


{/)  Tarri/  v.  As/ilon  (1876),  L.  K.  1  Q.  B.  D.  314  ;   Chir/c  v.  Chambers  (1878),!,.  U. 
3  Q.  B.  D.  327. 


^.  Oo. 
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CHAPTER  V. 


I.KGALI/ATION    OF    NUISA^'CES. 


The  term  nuisance  is  applied,  in  the  English  law,  indiscrimi-  Nuisance, 
nately,  both  to  disturbances  of  an  easement  already  acquired,  and  ^^  ^*' 
infringements  upon  the  natural  rights  of  property,  for  which  an 
action  can  be  sustained.  Strictly  speaking,  however,  the  term 
nuisance  should  be  confined  to  the  latter  class  of  injuries  only — 
those  acts  which,  though  originally  tortious,  as  infringing  the 
common  law  rights  of  property,  may  nevertheless,  in  process  of 
time,  confer  a  prescriptive  title  by  enjoyment.  This  distinction 
may  be  further  illustrated  by  considering,  that  when  the  matter  of 
complaint  is  the  disturbance  of  an  easement,  the  acts  done,  if 
allowed  to  be  continued  for  a  certain  period,  would  be  evidence  to 
show  that  no  easement  existed ;  whereas,  in  the  case  of  a  nuisance, 
properly  so-called,  the  effect  of  a  similar  continuance  will  be 
evidence  of  a  right. 

Many  acts  done  upon  a  man's  own  property,  which  are  in  their  Legalized 
nature  injurious  to  the  adjoining  land,  and  consequently  action-  ^  ^^^'' 
able  as  nuisances,  may  be  legalized  by  prescription  (a).  Thus,  the 
right  not  to  receive  impure  air  is  an  incident  of  property,  and  for 
any  interference  with  this  right  an  action  may  be  maintained ;  but 
by  an  easement  acquired  by  his  neighbour,  a  man  may,  it  appears, 
be  comj)elled  to  receive  the  air  from  him  in  a  corrupted  state,  as 
by  the  admixture  of  smoke  or  noisome  smells,  or  to  submit  to 
noises  caused  by  the  carrying  on  of  certain  trades.  Thus,  too, 
with  regard  to  flowing  water,  the  right  not  to  have  impure  water 
discharged  on  a  man's  land  is  one  of  the  ordinary  rights  of 
property ;  the  infringement  of  which  can  only  be  justified  by  an 
easement  previously  acquired  by  the  party  so  discharging  it. 

Thus,  it  is  said  in  Viner's  Abridg.  {b),  that  an  ancient  brew- 
house,  though  erected  in  Fleet  Street  or  Cheapside,  is  not  a 
nuisance.     So,  it  seems  that  an  ancient  user  may  be  a  justification 


(a)  Cf.    LytteUon    Times   Co.,  Ltd.   v.  grant,  arising  from  the  common  intcn- 

Warners,  Ltd.,  [1907]  A.  C.  476,  where  tion  of  the  piirties. 
a  nuisance  from  noise  and  vibration  was  [b)  Nuisance,  G. 

legalized,  on  the  .ground  of  an  implied 
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.  .  -  mf© 
time. 


From  what 
period  time 
ruofl. 


No  prescrip- 
tion fur  u 
oiminon 
nuisance. 


for  the  exercise  of  a  noisy  [b]  or  offensive  trade  (<),  or  for  discharg- 
ing water  in  an  impure  state  upon  tlio  adjoining  hmd  (d)  [or  for 
ItoUuting  a  stream  (<)]. 

In  Bim  V.  JIo//,  Tindal,  C.  J.,  says,  "  The  plaintiff  came  to  his 
house  chitlied  ■with  all  tlie  rights  appurtenant  to  it ;  one  of  which, 
at  tlie  common  law,  is  a  right  to  wholesome  untainted  air,  unless 
the  business  which  creates  the  nuisance  has  heen  carried  on  tliere 
for  60  great  a  length  of  time  that  the  law  will  presume  a  grant 
from  his  neighhoui-s  in  favour  of  the  party  who  causes  it." 

"  Twenty  years'  user,"  said  Park,  J.,  "  would  legalize  the 
nuisance." 

[But  until  a  nuisance  arises,  no  one  can  complain.  xVnd  there- 
fore a  right  to  carry  on  an  offensive  trade,  or  to  pollute  water  with 
sewage,  is  not  acquired  merely  by  having  carried  on  the  trade  or 
liaving  di-ained  into  the  water  for  twenty  years ;  but  it  must  be 
shown  that  the  air  over  the  plaintiff's  land,  or  the  water  to  which 
lie  is  entitled,  has  been  corrupted  for  that  period  (/),  and  cor- 
rupted to  the  extent  of  the  rig] it  claimed  (//),  and  so  as  to  be 
actionable  or  preventible  by  the  plaintiff  or  his  predecessors  (h). 

There  can  be  no  prescription  to  make  a  common  nuisance,  which 
is  a  prejudice  to  all  people,  because  it  cannot  have  a  lawful  begin- 
ning, by  license  or  otherwise,  being  against  the  common  law.  Thus 
a  prescription  for  the  inhabitants  of  a  town  to  lay  logs  in  a  high- 
way was  hold  void  (/) ;  and  so  of  a  prescription  to  send  sewage 
into  a  public  river  (/.),  or  to  erect  a  weir  in  a  navigable  river  not 


(J)  EUioUoH  V.  Fcdham  (1835),  2 
Bin^r.  N.  C.  134  ;  S.  C.  2  Scott,  174  ;  42 
R.  R.  hbl. 

(e)  Bli*»  V.  Hall  (1838),  6  Scott,  500  ; 
4  Bing.  N.  C.  183  ;  44  R.  R.  G97. 

{d)  Wright  V.  Witliamx  (1836),  1  M. 
&W.  77;  46R.  R.26o;  liroiin  w  Mayor 
and  Corporation  of  Litnstabh;  [1899]  2  Ch. 
378, 

(«•)  Carli/on  v.  Loreritig  (1857),  1  II.  & 
N.  797;  Murt/dtroud  v.  Jiohi)ino)i  (1857), 
7  E.  k  H.  391  ;  Moorr  v.  U'lbb  (1857), 

1  C.  B.  N.  8.  G73  ;  Utochport  ir<itcrm,rks 
Co.  T.  I'ottrr  (1861),  7  H.  &  N.  160; 
Wood  v.  Sutcliffr  (1851),  2  Sim.  N.  S. 
163  ;   Croi^Kleg  v.  Lig/itoultr  (1807),  L.  R. 

2  Ch.  478  ;  }ta.rn,deU  v.  Mc Murray  (1867), 
ibid.  790.  Diht.  Att.-Gen.  v.  Lntoti  Local 
Hoard  of  llralth  (1856),  2  Jiir.  N.  S.  180  ; 
Karl  of  JIarringtou  v.  Corporation  of 
Derby,  [1905]  1  Ch.  205. 

(/)  Flighty.  77«c;»)«i.  (1839),  IDA.  &E. 
590;    Murgntroyd  v.  Jlobin^un  (1K57),   7 


E.  &  B.  391  ;  Gohhmid  v.  Tuuhridge 
IVelh  Improvrmcnt  Commissioners  (1866), 
L.  R.  1  Ch.  349. 

(f/)   Crossleii  v.  Liqhtoicler  (1867),  L.  R. 

2  Ch.  478  ;  Ihathe'r  v.  Pardon  (1878),  37 
L.  T.  393.     Cf.  Zemmoii  v.  Webb,  [1894] 

3  Ch.  1  ;  on  appeal,  [1895]  A.  C.  1,  and 
Jinshmcr  v.  J'olsiw  and  Al fieri,  Ltd., 
[1906]  1  Ch.  234:  atfd.,  [1907]  A.  C. 
121. 

(//)  StiiryiH  V.  Bridgmnn  (1879),  L.  R. 
11  Ch.  Div.  852.  Cf.  Fletcher  v.  Bealey 
(1885),  L.  R.  28  Ch.  D.  088. 

(i)  Fowler  v.  Sanders  (1G18),  Cro.  Jac. 
446;  Dewell  v.  Sanders  (1619),  Cro.  Jac. 
490  ;  2  Rol.  Abr.  265  ;  Vin.  Abr.  Pre- 
ficription,  E. ;  Cora.  Dig.  Prrescriptiou, 

F.  2. 

[k)  Att.-Gen.  v.  Barnsley  (1874),  9 
W.  N.  37.  The  question  as  to  whether 
there  caii  be  prescription  to  dit^charge 
sewage  into  the  Hca  was  raised,  but  not 
decided,  in  Foster  v.   Warblington    Urban 
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[erected  before  tlie  time  of  Edward  I.  (/)  ;  similarly,  a  claim  to  a   Noprcscrip- 
right  to  use  a  public  footway  for  wlioelod  trafUc  after  forty  years'      *'con,moa** 
user  for  that  purpose  was  held  bad  on  the  ground  that  the  user      nuiwanco. 
was  in  its  inception,  and  had  been  all  along,  a  public  nuisance  (in). 

But  where  the  nuisance  is  public  only  in  the  sense  of  being 
injurious  to  many  proprietors,  as  is  an  offensive  trade,  the  same 
rule  does  not  apply.  The  owners  of  property  affected  by  such 
trade  may  have  licensed  it,  or  have  taken  from  the  tradesman 
subject  to  his  right  to  carr}^  it  on  (//).] 

Some  ancient  authorities  appear  to  have  recognized  a  species  of  Doctrine  of 
right  to  corrupt  the  air  or  disturb  a  natural  easement  given  by  an  ^lufsamo*^ 
enjoyment,  however  short,  provided  that  at  the  commencement  of  exploded, 
it  no  person  was  in  a  situation  to  be  injured  by  such  corruption  or 
disturbance  ;  the  party  afterwards  complaining,  even  though  the 
nuisance  was  modern,  was  said  to  have  come  to  the  nuisance,  and 
was  held  to  have  no  right  of  action  for  any  injury  sustained. 

"  If  my  neighbour,"  says  Blackstone,  "  makes  a  tan-yard,  so  as 
to  annoy  and  render  less  salubrious  tlie  air  of  my  house  or  gardens, 
the  law  will  furnish  me  with  a  remedy  ;  but  if  he  is  first  in 
possession  of  the  air,  and  I  fix  my  habitation  near  him,  the 
nuisance  is  of  my  own  seeking,  and  may  continue  "  (o). 

It  is  difficult  to  see  on  what  principle  this  doctrine  could  have 
been  supported ;  and  indeed  many  of  the  old  authorities  are  at 
variance  with  it,  and  the  [more]  recent  decisions  of  the  Court  of 
Common  Pleas  upon  this  point  appear  to  have  restored  the  law  to 
an  accordance  with  the  general  principles  of  easements. 

In  Leeds  v.  Shahcrlij  (j;),  the  declaration  stated  that  the  plaintiff  Lmh  v. 
was  seised  in  fee  of  a  mill,  and  that  he  and  all  those,  &c.,  from  *'''"^^''''i'- 
time  whereof,  &c.,  had  had  a  watercourse  running  by  three  mills, 
A,  B,  and  C,  to  his  said  mill.  That  the  defendant  cut  the  banks  of 
the  watercourse  in  A,  whereby  he  lost  the  profits  of  his  mill.  After 
verdict  for  the  plaintiff  it  Avas  moved  in  arrest  of  judgment,  "That 
it  was  not  alleged  that  the  plaintiff  was  seised  of  the  mill  at  the 


Council,  [190G]  1  K.  B.  G48  ;  there  is  no  McAllister  (1891),  2.j  L.  R.  Jr.  .r2\. 
such  right  at  common  law  ;  ibid. ;  JM/irt  (;^;)   Sheringhum   Urban  District  Cotouil 

V.  tioiilhend-on-Scd  Corporatioi  (1906),  15  y   Jlolscii  (1904)    91  L   T   2'^b 
L.   J.   K.   B.   305;    94  L.   T.    337;   51         ',  .    „  ''  .„    /,-'o,'t^    ,       ,„. 

i\r     T?      (A-,    o)  Ti    T     T?     Qn7  .    J«^  (")  Hfff- y-  Seville  (1(92),  Peake,  12o 

VV .   K.   4o-±      22    i.   J_i.   K.   d07  ;    com-  /m\       r<e    it  \t-    JUoras    -i    -r. 

•     1  -,    no  T"  T    T>    con  (91)-     ^^-  llarrop  v.  Hirst  (1868),  L.  R. 

promised  on  appeal,  22  i.  L.  K.  530.  1  i?     v,    aq  v         /> 

(0  llollc    V.    niujte   (1868),    L.    R.    3  *  ^^^  ' 
Q.  B.  286  ;  Lcconfield  v.  Lonsdale  (1870),  (»)  2  Com.  402. 

L.    R.    5    C.    P.   657.      Cf.    Traill  v.  (i>)  (1600),  Cro.  Eliz.  751. 
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«UJbr/y. 


Jfoorr  T. 


Truant  v. 
(Joldicin. 


time  of  the  cutting."  For  the  plaintiff  it  was  argued  that  the 
words,  *'  seisitus  existit,  ipse  qui  et  oranes  illi,"  &c.,  have  used  the 
watercourse,  were  a  suiiieient  averment  of  seisin  at  the  time  ;  and 
that  this  very  objection  had  been  made  and  overruled  in  Dame 
Bivirne*s  Case  (q).  But  all  the  Court  (absente  Popham)  held,  that 
the  declaration  was  insufficient  for  this  cause.  Gawd}'  said  that, 
in  Brotrm'a  Case,  the  opinion  of  Lord  Dyer  was  that  the  count 
was  insufficient,  and  error  is  there  brought  of  the  said  judgment. 

In  Dyer's  report  of  the  case  of  Jloorc  v.  Dame  Bronne,  above 
referred  to,  it  is  said,  "  But  the  wTit  and  count  were  faulty  in  that 
the  plaintiff  was  not  sujiposed  to  be  owner  of  the  said  site  and 
messuage  of  Blackfriars  at  the  time  of  the  diversion,  but  only  at 
tlie  time  of  the  action  commenced ;  whereas  the  plaintiff  /s-  seised, 
and  does  not  say  mix  seised,  &q.,  therefore  the  plaintiff  was  not 
damnified  by  the  diversion  ;  wherefore  the  plaintiff  could  not  have 
judgment  given."  But  by  Benloe's  Eeports  (216),  it  appears 
that  judgment  at  length  was  given.  And  the  roll  being  searched, 
it  appears  judgment  was  gi\en,  and  the  plaintiff  acknowledged 
satisfaction  of  the  damages,  and  the  defendant  afterwards  brought 
a  writ  of  error. 

In  Tenant  v.  GoIdniH  {>•),  where  it  was  held,  that  the  plaintiff 
was  entitled  to  recover  damages  against  the  defendant,  who  had 
allowed  his  wall  to  be  out  of  repair,  so  that  the  filth  from  his  forica 
ran  into  tlie  plaintiff's  cellar,  there  is  the  following  dictum  of  Lord 
Holt :  "  If  a  man  erects  a  house  and  a  house  of  office,  and  the 
house  of  office  adjoins  to  a  vacant  piece  of  ground  Avhich  keeps  in 
tlie  filth  of  the  house  of  office,  if  the  owner  of  the  vacant  piece  of 
ground  will  dig  a  cellar  there,  he  must  make  a  wall  to  the  house 
of  office." 

In  tlie  report  in  Salkeld,  who  was  counsel  in  the  case,  the  above 
dictum  is  given  with  the  very  important  additional  term  "  that  the 
liouse  of  office  was  ancient,"  and  even  then  it  is  enimciated  as  a 
doubtful  ]»osition.  "  The  case  might  possibly  be  such  that  the 
defendant  might  not  be  bound  to  repair,  as  if  the  plaintiff  made 
a  new  cellar  imder  the  plaintiff's  old  privy ;  or  in  a  vacant  piece 
of  ground  which  lay  next  the  old  privy  ;  in  such  case  the  plaintiff 
must  <lefend  himself." 


iq)  (1672),  Dyer.  319,  A. 

(r)  (1705),   '>   Lord  Raymoud. 


1089 


S.  C,  1  Salk.  360.    [See  Alston  v.  Grnnt 
{l8oi),  ;!E1.  &  Bl.  I'iS.] 


Lawrence  v. 
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111  Lmo-cnce  v.  Obcc  {.s),  where  an  action  was  brought  for  a  Doctrine  of 
nuisance,  and  it  appeared  that  the  nuisance  was  not  felt  by  the  nuSd? 
plaintiff  until  ho  made  a  window  through  which  the  offensive 
smell  entered,  Lord  Ellenborough  is  reported  to  have  said,  "  That  (^^^'^^ 
the  plaintiff,  having  brought  the  nuisance  upon  herself  by  opening 
the  window,  had  no  right  of  action."  It  is  fully  consistent  with 
the  facts  stated  in  tlio  report,  that  the  nuisiinco  might  have  been 
an  ancient  one,  and  therefore  legalized  by  time.  It  was  not 
pressed  upon  the  Court  that  the  right  to  open  a  window  and  the 
right  not  to  have  corrupted  air  immitted  upon  a  man's  property 
are  both  common  law  rights  requiring  no  easement  to  support 
them.  The  wall  in  which  the  window  was  opened  was  an  ancient 
one,  but  no  point  appears  to  have  been  raised  on  that  ground. 

These  dicta,  however,  appear  to  be  opposed  to  principle,  and  to 
the  general  current  of  authority,  both  ancient  and  modern. 

Eic.  de  D.  (/)  brings  a  writ  of  "  Quod  permittat "  against  It.  Lib.  Ass 
and  S.,  and  the  nuisance  was  assigned,  that,  whereas  he  hath  a 
house  in  S.,  with  apple,  pear,  and  other  trees,  bearing  fruit,  the 
defendant  levied  a  lime-kiln  so  neat-  to  the  house  of  the  said  Eic, 
that,  when  the  kiln  was  burning,  the  smoke  thereof  burnt  and 
scorched  the  trees,  which  became  dry  and  unfruitful. 

The  defendant  pleads,  that  the  plaintiff  hath  no  estate  in  the 
tenement  to  which,  &c.,  except  as  lessee  for  life  under  the  Abbot 
de  Berg. 

The  defendant  further  pleaded,  that  the  lime-kiln  was  so  built 
and  used  by  the  defendant's  father  before  the  plaintiff  had  any 
interest  in  the  frank  tenement ;  without  this,  that  he  had  levied 
any  nuisance  since,  &c. 

Upon  argument,  the  Court  held  the  plea  bad — "If  the  defen- 
dant's father  were  now  alive,  the  plaintiff  would  have  an  assize 
against  him." 

llerle,  J.,  said :  ''  It  might  be  he  (the  father)  had  the  kiln 
there,  but  did  not  use  it,  and  the  tort  began  with  the  user;  or  that 
the  tort  was  begun,  and  then  discontinued,  and  renewed  again, 
after  he  was  possessed  of  the  frank  tenement ;  and  then  he  shall 
have  his  assize.  Thus,  if  my  father  had  a  right  of  way,  which 
was  stopped  by  a  hedge  or  by  a  ditch  levied  across  it,  and  the  tort 
was  submitted  to  without  debate  all  the  lifetime  of  my  father,  and 
after  his  death  I  find  the  way  open,  and  enter  and  use  it,  and  am 

(.s)  (1814),  3  Camp.  514  ;   14  R.  R.  830.  (/)  Assiz.  anno.  4,  pi.  3,  p.  G. 
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Dortrine  of 

•  oruiut;  to 

Lib.  Ak«. 


afterwards  dbturLed  bv  the  feoffee  of  him  who  levied  the  hedge, 
I  ^;hall  have  an  assize  of  nuisauce. 

•'80  here,  althougli  we  have  the  kiln  before,  &c.,  and  the  tort 
Ix-ffun,  if  afterwards  sueh  tort  be  discontinued,  and  then  in  his 
(plaintiff's)  time  it  begin  (again)  to  burn,  he  shall  have  an  action 
for  sucli  tort." 


Fit/.  X.  B. 


ITfthoHrne  v. 

JUbiifitii!. 


lUttiirk  V. 

CuHden  mil. 


In  Fitzherbert  (u)  it  is  said,  "  If  a  man  levy  a  nuisance  unto 
the  freehold  of  another,  and  he  to  wlioni  the  nuisance  is  done 
make  a  feoffment  in  fee  of  the  land,  and  he  who  did  the  nuisance 
make  a  feoffment  of  the  land  in  which  the  nuisance  is,  yet  there 
is  a  writ  in  the  Register  for  the  feoffee  of  him  to  whom  the 
nui.vanco  was  levied  against  the  feoffee  of  the  other  to  reform  that 
nuisance." 

In  irc.'if bourne  v.  Mordant  (.r),  wliich  was  an  action  upon  the 
case,  the  declaration  stated  that  the  plaintiff  was  possessed  of  a 
meadow  adjoining  a  certain  brook,  from  the  20th  April,  et  adhuc 
inde,  &c.,  and  that  defendant,  on  the  said  '^Oth  April,  put  in  divers 
loads  of  stones  into  the  said  brook,  and  by  it  obstupavit  aquam 
illam ;  that  it,  from  the  said  20th  April  to  the  day  of  the  writ 
purchased,  overflowed  his  meadow,  so  that  he  could  not  have  any 
benefit  from  it. 

After  verdict,  it  was  moved  in  arrest  of  judgment,  "  because 
the  nuisance  is  supposed  to  be  done  before  the  plaintiff's  title  did 
commence,  so  no  cause  of  action." 

Gawdy,  J.,  said :  "  The  declaration  is  good,  for  an  action  of  the 
case  declareth  the  whole  matter,  so  that  it  is  not  material  when 
the  nuisance  was  erected,  for  he  that  is  hurt  by  it  shall  liave  an 
action." 

Fenner,  J.,  agreed,  it  may  be  tlie  nuisauce  was  not  by  the 
stopping  till  the  running  of  the  water,  and  tlie  action  being 
brought,  as  the  trutli  is,  is  well  brought ;  and  "Wray  being  absent, 
they  commanded  judgment  to  be  entered,  if  nothing  said  to  the 
contrary. 

In  Ikntcich  V.  CiDidcn  Hill  {if),  tlie  plaintiff  declared  that  the 
defendant  "  levied  a  dam  in  such  a  river  such  a  day,  whereby  it 
surrounded  the  land  of  J.  S.,  who  afterwards  enfeoffed  the  plaintiff 
thereof,  and  that  defendant  adliuc  malitiose  custodivit  the  said  dam, 


N.  B.  Vl\  H.  p.  290.  (:r)  (1590),  Cro.  Eliz.  191. 

(y)  (1593:,  Cro.  Eliz.  402. 
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whereby  the  plaintiff's  land  is  surrounded."     To  this  declaration     Doctrlnoof 

the  defendant  demurred  in  law.  ^""''"^  ^" 

iiui»iiiice. 

In  support  of  the  demurrer  it  was  contended,  that  tlie  iilaintifl  ~,/     r,— - 
could  not  mamtam  the  action,  as  lie  had  nothing  in  the  land  at    Cumkn  mil. 
the  time  when  tlie  nuisance  was  erected,  and  4  Assize,  '■\,  was  cited, 
and   no  new  injur}^  was   done;  it  was    admitted  that  an    action 
would  lie  if  any  new  act  had  been  done,  as  the  turning  of  the 
watercock  in  Dyer,  311),  which  made  a  new  nuisance  each  time. 

On  the  other  side  it  was  said,  that  the  action  was  not  brought 
for  levying  the  dam,  but  continuing  the  same  from  such  a  day  to 
such  a  day,  which  was  after  the  plaintiff's  purchase,  &c.  Rolfa 
Case,  decided  in  Easter  Term,  25  Eliz.  (c),  was  cited,  that  "  where 
one  erected  a  liouse  so  near  to  another's  that  the  rain  descended 
from  the  new  house,  &c.,  and  the  heir  brought  an  action  upon  the 
case  for  the  nuisance  made  by  building  the  house  in  his  father's 
time,  he  should  recover  by  judgment." 

Grawdy  and  Popham,  Justices,  thought  the  action  was  well 
brought  for  the  continuance ;  and  Popham  took  the  distinction 
between  the  cases  in  which  no  interest  remains  in  the  thina- 
obstructed  to  the  party  against  whom  the  nuisance  is  done,  and 
where  he  still  retains  some  profit  or  interest  therein.  In  the 
former  case  the  remedy  is  provisional  only ;  in  the  latter  it  passes 
to  the  heir  or  purchaser.  "  If  I  have  potwater  running  from  my 
river  to  my  home,  and  T.  stops  it  in  his  land  before  it  comes  to  my 
land,  and  T.  die,  or  make  a  feoffment  over,  my  heir  or  feoffee 
have  not  any  remedy  for  this  tort  made  before  their  time ;  but 
where  any  profit  remains  which  comes  to  the  heir  or  feoffee,  after 
the  nuisance  done,  therefore,  for  so  much  of  the  profit  as  is  come 
unto  them,  and  is  taken  from  them  by  the  continuance  of  the 
nuisance,  they  shall  have  their  action.  Then  here,  by  the  levying 
of  the  dam,  the  inheritance  of  him  to  whom  it  was  levied  is  not 
taken  away :  but  although  his  land  be  surrounded,  some  profit 
remained  unto  him,  which  he  hath  conveyed  to  the  feoffee,  which 
being  taken  from  him  by  the  coutiu nance  of  the  nuisance,  it  is 
reason  that  the  feoffee  should  have  his  action ;  and,  therefore,  if 
one  levies  a  bank  in  a  river,  whereby  part  of  my  land  is  sur- 
rounded, and  afterwards  I  make  a  feoffment  of  my  land  to  J.  S., 
and  afterwards  another  part  is  surrounded  by  reason  of  that  bank, 
he  shall  have  an  assize  of  nuisance  (quod  fuit  concessum) ;  so  here, 

(r)  Cited  p.  5  Rep.  101  a. 
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Doctriuoof  for  that  tire  land  of  tlie  feoffee  grew  a  malo  ad  pejus  die  in  diem, 
^u^cc!*     l>y  ivasou  of  the  inundation  made  by  this  dam,  it  is  reason  the 

-7 — -; feoffee  should  ha\e  his  action.    The  same  law  is  for  a  non-feasance, 

(m/m^/n  ji>u.   viz.,  for  not  rei»airing  of  a  bank  where,  &c. 

Clench  and  IVnner,  Justices,  contra,  were  of  opinion,  that  the 
feoffment  extinguished  the  tort,  "  and  nothing  had  been  done  since 
the  feoffment  which  the  feoffee  could  punish."  Upon  its  being 
moved  again,  the  justices  all  agreed  that  the  action  was  well 
brought,  and  it  was  accordiugly  adjudged  for  the  plaintiff. 

Another  action  on  the  case,  between  the  same  parties,  for  the 
continuance  of  a  certain  bank  (quandam  molem),  appears  to  have 
been  decided  in  favour  of  the  defendant  on  demurrer  to  the 
declaration: — "All  the  justices  resolved  for  the  defendant.  1st. 
That  this  action  upon  the  case  lies  not,  because,  if  it  were  a 
nuisance,  the  plaintiff  might  have  his  remedy  by  an  assize  or  quod 
permittat  {a)  ;  and  a  man  shall  never  have  an  action  on  the  case 
where  he  may  have  any  other  remedy,  by  any  writ  found  in  the 
Register,  for  this  is  only  given  where  there  wants  such  a  remedy. 
2ud.  There  is  not  here  any  offence  committed  by  the  defendant, 
for  he  allegeth  that  he  kept  and  maintained  a  bank,  which  is,  that 
he  kept  it  as  he  found  it,  and  that  is  not  any  offence  done  by  him, 
for  he  did  not  do  anything;  and  if  it  v^ere  a.  11  ii/sfoice  before //is 
time,  if  /s  iiof  aiii/  op'enee  in  /liin  to  hcep  it;  but  the  plaintiff  is  to 
have  his  remedy  to  abate  it  by  a  quod  permittat ;  and  therefore, 
this  case  differs  from  4  Ass.  pi.  3,  for  there  the  using  was  a  new 
nuisance,  but  is  not  so  here  "  {b). 

In  tlie  report  of  tlie  same  case  in  !Moore  (r),  it  is  stated,  "that 
the  bank  was  levied  before  the  defendant  was  enfeoffed"  ;  and  it 
was  adjudged  "by  the  court,  that  the  action  lay  for  the  continu- 
ance against  the  feoffee,  and  that  in  such  case  it  would  lie  against 
an  heii' ;  and  a  case  was  cited  of  Rolf  v.  Rolf  in  this  coui't,  where 
a  house  was  built  so  near  to  another  house,  that  the  (new)  one 
annoyed  the  other  with  continual  dropping,  and  the  feoffment  was 
made  of  the  new  house  ;  and  it  was  adjudged  that  an  action  on  the 
case  would  lie  against  the  feoffee  for  the  continuance." 


(fl)  [On  the  nature  of  these  writs,  see 
3  BlackHt.  Comm.  220,  1.] 

(6)  Cro.  Eliz.  520,  noru.  licsuicke  v. 
Ciimdnt. 

TIk  re  appears  to  be  Homc  mistake  in 
tlie  report  here,  an  tlie  <l<feudant  not 
only    kept,  but   uImo    levied    the    dam, 


tliouj;h  not  in  the  plaintifl's  time.  The 
Court  appear  to  have  eonfounded  the 
ritrht  of  a  plaintiff  to  sue  with  the  lia- 
bility of  a  defendant  to  be  sued  for  the 
continuance  of  a  nuisance  erected  be- 
fore his  estate  conunonced. 

(r)  P.  .'{."):>,  nom.  liesukk  v.  C'oiiibdoii. 
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According  to  tliis  latter  report,  these  cases  are  only  au  authority     Doctrine  of 
for  the  proposition   that   the    feoffee  of   a  party  who  erected  a      nidHauce. 


nuisance  is  liable  for  its  continuance — a  position  which,  except  in 
some  particular  cases,  appears  hardly  to  have  been  questioned  (d). 

The  report  of  the  case  of  lio/f  v.  Jlo/f,  as  given  by  Lord  ]i<,!f  w .  liuif. 
Coke((?),  is  altogether  different,  and  fully  confirms  the  passage 
from  Fitz.  N.  B.,  above  cited.  John  Rolf  was  seised  of  a  house 
in  fee,  and  Richard  Rolf  was  seised  of  a  piece  of  land  adjacent  to 
the  said  house,  and  on  this  ho  built  a  new  house,  so  nearly  adjoin- 
ing the  house  of  John  that  the  rain  fell  thereon  from  tlie  roof 
of  his  new  house.  John  Rolf  died,  and  his  house  descended  to 
his  son,  as  did  the  new  house  and  land  to  the  son  of  Richard,  who 
refused,  upon  request  made  to  him,  to  remove  the  projecting  eaves, 
and  John,  the  son,  accordingly  brought  an  action  against  him,  and 
upon  demurrer  it  was  held,  that  the  action  lay — because  the 
defendant,  on  request,  did  not  reform  the  nuisance  which  his  father 
made,  but  suffered  it  to  continue  to  the  prejudice  and  damage  of 
the  son  and  heir  of  him  to  whom  the  wrong  was  done. 

In  Moore,  449,  nom.  Besicick  v.  Comeden,  three  exceptions  are 
taken  :  1st,  That  assize  lay  and  not  case.  2nd,  That  "  custodire 
and  mauutenere  "  are  not  sufficient  words  of  tort.  And  3rd,  That 
a  quod  permittat  lay  by  the  statute,  and  not  an  action  on  the  case. 
And  it  was  adjudged,  that  the  plaintiff  should  take  nothing  by  his 
writ. 

In  another  report,  nom.  Bcs/cick  v.  Oinudcn{f),  it  is  said, 
"  adjudged  that  the  feoffee  shall  have  an  action  on  the  case  for  a 
nuisance  erected  before  his  time  and  continued  dmiug  his  time, 
but  only  for  the  continuance." 

In  Penrnddoclvs  Case  [g),  one  Clark  brought  a  qu5d  permittat  Fenruddock's 
against  Penruddock  and  wife,  "  and  the  case  was  such— John 
Cock  built  a  house  on  his  own  freehold  so  near  the  cm*tilage  of 
Thomas  Chuckley  that  it  hung  over  three  feet  of  the  said  curti- 
lage ;  and  afterwards  Chuckley,  to  whom  the  nuisance  was  done, 
conveyed  his  house  to  the  plaintiff,  and  John  Cock  conveyed  his 
house  to  the  defendants ;  and  the  first  question  was,  whether  the 
writ  lies  in  this  case  for  a  feoffee  or  not  "  ;  and  it  was  objected, 
"  that  when  a  wrong  and  injury  is  done  by  levying  of  a  nuisance 


id)  [See  ace.  £rodcrv.Saillard(l8'G),  (/)  Moore,  599. 
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for  whicli  an  action  lies,  that  if  he  who  has  the  freehold  to  which 
the  nuisanrt'  is  done  conveys  it  over,  now  this  wrong  is  remediless. 
As  if  the  hmdlord  encroaches  on  the  rent  of  his  tenant,  the  tenant 
cannot  avoid  this  ^^Tong  in  an  avowry  ;  hut  in  an  assize,  or  a 
cessavit,  or  a  ne  injustc  vexes,  he  may.  But  if  the  tenant  to  whom 
the  wrong  is  done  enfeoffs  another,  his  feoffee  sliall  never  avoid 
this  wrong,  for  he  shall  take  the  land  in  the  same  plight  as  it  was 
given  him."     And  so  in  the  case  of  common. 

"But  it  was  answered  and  resolved,  that  the  dropping  of  the 
water  in  the  time  of  the  feoffee  was  a  new  wrong,  so  that  the  per- 
mission of  the  wrong  by  the  feoffor,  or  his  feoffee,  to  continue  to 
the  prejudice  of  another,  should  he  punished  by  the  feoffee  of  the 
house,  &c.,  and  if  it  be  not  reformed  after  request,  a  quod  permittat 
lies  against  the  feoffee."  This  judgment  was  affirmed  on  a  writ 
of  error,  and  "  so  this  case  was  adjudged  by  all  the  judges  of 
England.' 

In  Some  V.  Bancish  {h),  it  is  said,  "It  was  also  held  that  for  a 
nuisance  erected  in  the  time  of  the  devisor,  and  continued  after- 
wards, (as  this  case  was,)  the  devisee  shall  join  iu  the  action  ; 
for  the  continuance  thereof  is  as  the  new  erecting  of  such  a 
nuisance." 

In  llomcll  V.  Prior,  as  reported  in  12  Mod.  G35,  after  giving 
the  decision  that  an  action  lay  for  continuing  a  nuisance  either 
against  the  lessor,  or  his  lessee,  at  the  plaintiff's  option  (/),  there 
is  the  following  dictum  : — "  But  if  this  action  here  were  brought 
by  an  alienee  of  the  land  to  which  the  nuisance  was  against  the 
erector,  and  the  erection  had  been  before  any  estate  in  the  alienee, 
the  question  would  have  been  greater ;  because  the  erector  never 
did  any  wrong  to  the  alienee."  The  reports  of  this  case  in  Sal- 
keld  and  Lord  lla3'mond  (/.•)  contain  no  such  dictum,  which,  at 
the  utmost,  amounts  to  a  doubt  only,  and  is  directly  at  variance 
with  the  decisions  in  liol/y.  Ilo/fand  in  Pcnruddock's  Case. 

In  \'iner's  Abr.  (/j,  it  is  said,  "  If  a  man  build  a  kiln  to  burn 
cljalk  to  tlie  nui.«ance  of  my  house  and  trees  next  adjoining,  and 
after  di.scontinues  the  use  of  it,  and  then  dies,  and  his  heir  renews 
the  use  of  it  again,  this  is  a  new  nuisance  by  the  heir,  and  a  quod 
l)ennittat  lies  against  him  for  it.     But  otherwise  it  would  be,  if 


(A)  (1610),  Cro.Jac.  231. 

(i)  [Cf.  Mannn  v.  Shretriiburi/  and 
Htrrfurd  Hail.  Co,  (1871),  L.  K.  CQ.  13. 
.078.] 


(A-)  SoscucH  V.   I'rior   (1699),  2  Salk. 
460  ;   1  Lord  Ruym.  392,  713. 

(/)  Nusance,  L. 
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the  kiln  never  was  discontinued  in  the  life  of  the  father,  Lut  had  Doctrine  of 
been  always  used,  and  the  heir  continued  to  use  in  the  manner ;  ^nuisance! 
for  there  no  quod  permittat  lies  against  him." — 4  Ass.  3.  

The  case  itself  (iii),  of  which  this  purports  to  be  an  abstract, 
does  not  contain  the  last  of  these  two  positions  ;  in  addition  to 
which  it  is  expressly  relied  on  in  Pe)iniddock\  Case  as  an  autho- 
rity for  a  quod  permittat  lying  in  a  case  where,  if  the  above  quo- 
tation were  correct,  it  clearly  could  not  have  been  maintained. 
The  position  in  Viner  would  no  doubt  be  true,  if  sufficient  time 
had  elapsed  to  confer  a  prescriptive  title  on  the  fatlier,  and  no 
addition  had  been  made  by  the  son ;  but  of  this  no  mention  is 
made  in  the  Year  Book. 

"  Where  there  hath  been  an  ancient  brewhouse  time  out  of  Brewery  Case. 
mind,  although  in  Cheapside  or  Fleet  Street,  &c.,  this  is  not  any 
nuisance,  because  it  shall  be  supposed  to  have  been  erected  when 
there  were  no  buildings  near.  Contra — if  a  brewhouse  should  be 
now  erected  in  any  of  the  streets  or  trading  places,  this  shall  be  a 
nuisance,  and  an  action  on  the  case  lies  for  whomsoever  shall 
receive  any  damage  thereby ;  and  accordingly  in  an  action  brought 
by  one  Robins,  a  laeeman,  in  Bedford  Street,  against  a  brewer,  for 
a  nuisance  from  the  brewhouse  to  the  goods  in  his  shop,  (it  being 
a  brewhouse  of  ten  I/ears'  stcniding,)  the  jury  gave,  for  two  years' 
damages,  60/."  The  obvious  inference  from  which  is,  that  the 
laceman's  shop  had  only  been  open  during  the  two  years  for  which 
the  damages  were  given  {n). 

In  the  [more]  recent  case  of  EUiotson  v.  Fectham  and  another  (o),  Eiilotson  v. 
the  declaration  complained  of  a  nuisance  to  the  plaintiff's  dwelling- 
house  from  certain  workshops  and  a  manufactory  for  the  working  of 
iron  belonging  to  the  defendants.  The  defendants  pleaded,  "  That 
they  were  possessed  of  their  said  workshops  and  manufactory  in 
the  declaration  mentioned  long,  to  wit,  for  the  space  of  ten  years, 
before  the  plaintiff  became  possessed  of  his  said  term  of  and  in  the 
said  messuage  or  dwelling-house,  with  the  appurtenances,  in  the 
declaration  mentioned ;  and  that  the  defendants  always  from  the 
time  at  which  they  so  became  possessed  of  their  said  workshops 
and  manufactory,  down  to  and  until  the  plaintiff  so  became  pos- 
sessed of  his  messuage  or  dwelling-house  with  the  appurtenances, 
as  aforesaid,  used,  exercised,  and  carried  on  the  said  trade  and 


(m)  Vide  ante,  443.  (o)  (1835),  2  Bing.  N.  C.  134  ;  S.  C,  2 

(«)  Viner,  Abr.  Nusance,  G.  pi.  IS.  Scott,  174  ;  42  R.  R.  557. 
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buiint'ss  of  ii'oumongers,  and  worked  iron,  and  made  aud  mamifac- 
turt-d  iromuouj.'-ery  goods  iu  their  said  workshops  and  manufactory, 
>Wthout  any  let,  suit,  interruption,  molestation,  or  complaint  by  or 
on  the  part  of  the  owners  or  occupiers  of  the  said  messuage  or 
dwelling-house  now  of  the  i.laintiff  :  aud  that  the  defendants,  from 
the  time  the  phiintiff  so  became  possessed  of  his  said  messuage  or 
dwflling-houso  hitherto,  had  continued  to  use,  exercise  and  carry 
on  the  said  trade  and  business  of  iionmongers,  and  to  work  iron, 
and  make  and  manufacture  ii-onmongery  goods  in  their  said  work- 
shops and  manufactory  in  the  same  manner  as  thoy  had  always, 
from  the  time  of  their  becoming  possessed  of  their  said  workshops 
and  manufactory,  downi  to  and  until  the  time  when  the  plaintiff  so 
became  possessed  of  his  said  messuage  or  dwelling-house,  been 
iised  and  accustomed  to  do,  and  without  making  or  causing  to  be 
made  in  their  said  workshops  and  manufactory  larger  fires,  or 
louder,  heavier,  more  j anting,  varying,  or  agitating,  hammering,  or 
battering  sounds  or  noises  than  the  defendants  had  during  all  the 
previous  time  been  accustomed  to  do,  or  than  were  necessary  and 
requisite  to  enable  them  to  carry  on  their  said  trade  and  business 
in  and  upon  their  said  workshops  and  premises,  in  the  same 
manner  as  they  had  always  theretofore  been  used  and  accustomed 
to  do." 

Upon  demurrer  to  the  replication,  the  plea,  which  it  was 
attempted  to  support  on  the  authority  of  the  case  of  Leeds  v. 
Shaherlif  (p),  was  held  bad,  "  the  Court  intimating  that  the  defen- 
dants should  at  least  have  alleged  a  holding  of  twenty  years' 
duration  "  (y).     Judgment  was  given  for  the  plaintiff. 

In  Uli^H  v.  JI(i//[r),  an  action  on  the  case  was  brought  for  a 
nuisance  occasioned  by  the  defendant  carrying  on  the  business  of 
a  candle-maker.  The  defendant  pleaded  that  he  was  possessed  of 
the  messuage  in  which,  &c.,  for  three  years  before  the  plaintiff 
became  possessed  of  the  house  to  which,  &c.,  and  had  during  all 
that  time  carried  on  his  business  "  in  the  same  manner  and  degree, 
and  tu  the  same  extent,  and  at  the  same  hours,  as  at  the  time  when  " 
the  nuisance  complained  of  took  place.  Upon  demurrer  to  this 
plea  the  Court  gave  judgment  for  the  plaintiff. 


(p)  flCOO).Cro.  El.'T.'Jl. 

Iqj  [Even  tliiM  would  upparcutly  liavc 
\ni-n  inHnfticitiit,  utilesH  the  plaintiff  or 
liin  jjrfdf<;ctin<jrH  liad  ofcupii'd  liin  dwil- 
liiig-liouMc    during    the  whole    period : 


■ISlitrges   v.    Jiridgman    (1879),    L.   R.    11 
Ch.  Div.  852.] 

(r)  (1838),  5  Scott,  500  ;  4  Bing.  N.  C. 
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Tindal,  C.  J.,  said,  "The  plaintifT  in  his  declaration  comphiins    Doctrine  of 
that  the  defendant  wrongfully  carried  on  in  messuages  contiguous      nui:.uu<;e. 
to  the  messuage  of  the  plaintiff  the  trade  or  business  of  a  candle-   2/Z*7T  Jiati 
maker,  &c.,  by    means    whereof    divers    noisome,    noxious,   and 
offensive  vapours,  fumes,  smells,  and  stenches,  issued  from  the 
defendant's  messuages,  and  diffused  themselves  through  and  about 
the  plaintiff's  messuage,  thereby  corrupting  the  air,  and  making 
the  plaintiff's  dwelling  offensive  and  unwholesome,  &c. 

"  The  defendant,  in  answer,  saj's,  that  he  was  possessed  of  his 
messuages  for  the  space  of  three  years  next  before  the  plaintiff 
became  possessed  of  his  messuage,  and  that  he  had,  during  all 
that  time,  carried  on  the  trade  of  a  candle-maker  there  to  the 
same  extent  and  in  the  same  manner  as  at  the  time  complained  of. 
That  plea  appears  to  me  to  afford  no  answer  whatever  in  point  of 
law  to  the  charge  in  the  declaration,  which  unquestionably  is  a 
nuisance.  It  may  be  that  the  defendant  was  the  first  occupier ; 
but  the  plaintiff  came  to  his  house  clothed  with  all  the  rights 
appurtenant  to  it,  one  of  which  at  common  law  is  a  right  to  whole- 
some and  untainted  air,  unless  the  business  which  creates  the 
nuisance  has  been  carried  on  there  for  so  great  a  length  of  time, 
that  the  law  will  presume  a  grant  from  his  neighbours  in  favour 
of  the  party  who  causes  it.  ElUotson  v.  Feetham  decided  the 
point." 

Park,  J.,  cited  Penrnddock' s  Ca-se  (n),  and  observed,  ^'' Elliot  son 
v.  Feetham  is  identical  with  the  present  case.  As  the  Lord  Chief 
Justice  there  observed,  '  when  a  man  takes  a  house  he  takes  it 
with  all  the  rights  incident  to  it ;  '  so  here,  even  in  the  case 
supposed  by  the  defendant's  counsel,  the  plaintiff  would  have  had 
a  right  to  that  of  the  deprivation  of  which  he  complains.  Twenty 
years'  user  would  legalize  the  nuisance,  but  here  the  defendant 
only  alleges  a  user  of  three  years." 

Vaughan,  J.,  concurred.  "  An  offensive  trade,"  said  the  learned 
judge,  "  may  be  a  nuisance  or  not,  according  to  the  place  in  which 
it  is  carried  on.  Here  the  manufactory  complained  of  is  not  shown 
to  have  been  remote  from  human  habitations.  There  is  nothing 
upon  the  face  of  the  plea  to  show  that  the  nuisance  is  hallowed 
by  prescription."  And  Mr.  Justice  Bosanquet  added,  "  It  clearly 
is  not  enough  in  such  a  case  as  this  for  the  defendant  to  show 
a  short  possession  and  exercise  of  the  offensive  trade  anterior  to 
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than  a  twenty  years'  user  will  aii'onl  a  defence." 

[In  Tippiitij  \.  St.  Heleus  Smelt imj  Co.  (/)  it  was  held  that  the 
pUintiff  was  not  disentitled  to  relief  by  injunction  by  reason  of 
his  haxing  come  to  the  nuisance,  and  it  is  now  perfectly  settled 
that  the  doctrine  is  exploded  («)•] 

It  is  by  no  means  easy  to  define  in  general  terms  what  precise 
amount  of  infringement  of  the  general  rights  of  property  i3 
requisite  to  confer  a  right  of  action.  There  "  must,  at  all  events, 
be  some  sensible  diminution  of  these  rights  affecting  the  value  or 
convenience  of  the  property ; "  and  though  certain  trades  have 
been  declared  to  be  nuisances  when  carried  on  in  inirticular 
situations,  yet  it  appeal's  to  be  in  every  instance  a  question  of  fact 
whether  such  a  degree  of  annoyance  exists  as  can  be  said  to 
amount  to  a  nuisance. 

["  Lex  non  favet  deliiatorum  voti?."  The  question  in  each  case 
is,  according  to  Knight  Bruce,  V.-C,  in  the  case  of  Walter  v. 
Selfe  (j-),  (affirmed  on  appeal),  "  whether  the  incouvciiience  ought 
to  be  considered  as  one  of  mere  delicacy  or  fastidiousness,  or  as  an 
inconvenience  materially  interfering  with  the  ordinary  comfort 
physically  of  human  existence,  not  merely  according  to  elegant  or 
dainty  modes  and  habits  of  living,  but  according  to  the  plain,  sober, 
and  simple  notions  among  English  people  ;  "  in  other  words,  "  will 
the  proceeding  abridge  and  diminish  seriously  and  materially  the 
ordinary  comfort  of  existence  to  the  occupiers,  whatever  their 
rank  or  station,  or  whatever  their  state  of  health  may  be  '^  "  (y).] 

The  fact  that  a  private  nuisance  may  also  be  indictable  as  a 
nuisance  to  the  public,  does  not  prevent  any  individual  from 
bringing  an  action  against  the  party  causing  it,  provided  he  can 
prove  that  he  has  himself  sustained  some  special  injmy  thereby  (c). 


{t)  PoBt,  p.  459. 

(m)  Au.-Uai.  V.    Corporation  of  Man- 
chtMter,  [1H93]  2  Ch.  at  p.  9.5. 

(x)  (1»51),   4   De  G.    &   S.    315  ;    87 
R.  R,  393, 

(y)  Cf.  Criimpv.  Lambert  (1S67).  L.  R.  3 
Eq.  409  ;  Jiallv.  Itay  (1873),  L.  R.  8Ch. 
V.  I'uluHr  and  Aljiiri,  Ltd., 
,\:  aff.  [1907]A.  C.  121. 
.  ;  V.  L>thbrulyc  (1738), 
3;  (Jrotidrr  V.  Tinkler  (1816), 
19  VcH.  C21 ;  13  R.  R.  207  ;  [7/.///<e  v. 
J'rtdtliiigton  Horoiigh  ^'(/i(«ri7,  [1903]  1  Ch. 
109;  revcrnwl  by  C.  A.,  [1003]  2  Ch. 
550;  but  rchtorcd  by  H.  of  L.,  [1906] 
A.  C.  1 ;  Shcrringham    Urban  Council  v. 
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Llohcy  (1904),  91  L.  T.  225  ;  Wcdnrshnry 
V.  The  Liidyc  Holes  Colliery  Co.,  iJd., 
[1907]  1  K.  B.  78,  per  Cozcns-Hardy 
and  Farwell,  L.JJ.  Cf.  StoAe  Parish 
Connril  V.  Trice,  [1899]  2  Ch;  277; 
C/iaplin  6i  Co.  v.  jiltii/or  of  Westminster, 
[1901]  2  Ch.  329  ;  Att.-Gcn.  and  Spalding 
Rural  f'oiiiwil  v.  Garner,  [1907]  2  K.  B. 
480.  That  private  injury,  arising-  tVom  a 
public  nuisance,  is  the  subject-matter  of 
an  action  iuv  (hniia;.'es,  is  a  doctrine  as 
old  a>  any  in  the  common  law  :  per  Cur. 
in  JfardcaKtlev.  S-juth  Yurknhire  Hail.,  ^-c. 
Co. ,  ante,  p.  437  ;  and  see  the  judgment 
of  Kindersley,  V.-C,  in  Soltau  v.  Ue  Held 
(1851),  2  Simons,  N.  S.  133 ;   89  R.  R. 
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It  would  be  an  endless  task  to  enumerate  all  the  instances  of  lnHtancosof 
nuisance  for  which  an  action  can  he  maintained.  It  may  he  """*^"'^°- 
sufBcient  to  ohserve,  that  the  erection  of  anything  offensive,  so 
near  the  house  of  another  as  to  render  it  useless  and  unfit  for 
habitation,  e.g.,  the  erection  of  a  swine-sty,  lime-kiln,  privy, 
smith's  forge,  tobacco-mill,  tallow-furnace,  near  a  common  inn, 
or  the  like,  is  actionable  [a). 

The  oldest  reported  case  of  a  nuisance  caused  by  carrying  on 
an  offensive  trade  is  in  4  Ass.  3,  already  mentioned,  for  erecting 
a  lime-kiln. 

"  A  tan-house  is  necessary,  for  all  men  wear  shoes,  and  never-  Tan-liouso. 
tholess  it  may  be  pulled  down,  if  it  be  erected  to  the  nuisance  of 
another  :  in  like  manner  of  a  glass-house,  and  they  ought  to  be  Glass-house, 
erected  in   places   convenient   for   them  "(J).     "The   erecting   a 
common  or  private  brew-house  is  not  of  itself  a  nuisance,  nor  the  Brewery, 
burning  of  sea- coal  in  it ;  but  if  it  is  erected  so  near  the  house  of 
another  that  his  goods  are  thereby  spoilt,  and  his  house  made 
uninhabitable  by  the  smoke,  an  action  lies"  {c). 

In  1  Eoll.  Abr.  (d)  are  given  instances  of  nuisances,  by  a  man 
keeping  stinking  tallow  and  greaves,  the  stench  whereof  drove 
away  the    guests    from    the    plaintiff's    house;    and   erecting   a 
smelting-house  adjoining  plaintiff's  field,  whereby  the  grass  was  Smelting- 
withered  and  his  horses  and  cows  killed  {e).  house. 

In  2  Eoll.  Abr.  (/)  the  instances  given  of  trades  which  are 
nuisances   at    law,  are : — A   glover   making  a  lime-pit  so  as  to  Lime-pit. 
corrupt  a  watercourse ;  a  man  levying  a  pig-sty  so  near  a  house  Pig-sty, 
that  by  reason  of  the  smell  the  owner  cannot  live  therein  {(/) ;  the 
erecting  a  lime-kiln ;  and  "  a  dyer  erecting  a  dye-house  so  near  to  Dye-huuse. 
my  house  that  I  cannot  dwell  therein,  pur  le  fetor  del  fume  et 
auter  sordides." 

In  Ahlrcd's  Case  (h),  the  declaration  stated  that,  by  reason  of 
the  stench  from  the  defendant's  pig-sties,  "  the  plaintiff  and  his 
servants  could  not  remain  in  his  house  for  fear  of  infection." 


24;%  in  which  case   the  nuisance  com-  (c)  Agreed  per  Cur.  Ibid, 

plained  of  was  loud  noise  of  bells  ;   and  (d)  P.  88,  Action  on  the  case,  pi.  6,  7. 

Fritz  \.  Hobson   (1880),  L.  R.  14  Ch.  D.  {e)  [Bishop  Aiw/daiid  LocnJ  Board  v. 

542.]  Bhhop  Aiwlcland  Iron   Co.   (1882),  L.  R. 

{a)  Sel.  N.  P.  12th  edit.  1129  ;  Elliot-  10  Q.  B.  D.  138.] 

son  V.    Feetham   (1835),    2  Bin?.   N.    C.  (/)  Nusans,  141,  pi.  13,  14,  15,  18. 

134  ;  42  R.  R.  557  ;  Blhs  v.  Hall  (1838),  {g)  [Bnnhiiri/    .Saniiar>i    AidhorUy    v. 

5   Scott,    500 ;   4  Bing.  N.    C.   183  ;    44  r,njc  (1881),  L.  R.  8  Q.  B.  D.  97  ;  Rapier 

R.  R.  697.  V.   London   Tramways  Co.,  [1893]  2  Ch. 

{b)  Per  Hide,  C.  J.,  in  Jones  v.  Foiccll  588.] 

(1G29),  Palmer,  539.  (/))  (IGll),  9  Rep.  57  b. 
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Iu.tanc<-^of  lu  litx  V.  P/Vm' (/),  uu  information  was  brought  against  the 
defendant,  bv  the  Recorder  of  London,  for  erecting  and  continuing 
.p-boilcrj.  a  soup-boilery  in  Wood  Street.  It  was  held  by  Jefferies,  C.  J., 
"  That,  though  such  a  trade  is  honest,  and  may  be  lawfully  used, 
yet,  if  by  its  stench  it  be  an  annoyance  to  the  neighbours,  it  is  a 
nuisance."  A  case  is  also  mentioned  of  a  "calender-man  in 
ToLi*.  London,  in  Bread  Street,  who  was  comicted  before  Lord  Hale  on 

such  an  information ;  for  that  the  noise  of  his  trade  disturbed  the 
neighbours  and  shook  the  adjacent  houses  "  :  and  another  case  of  a 
brew-house  on  Ludgate  Hill,  Ecj-  v.  Jordan,  where  defendant  was 
compelled  "  to  prostrate  the  same  and  convert  it  to  other  purposes ; 
for  that  such  trades  ought  not  to  be  in  the  principal  parts  of  the 
city,  but  in  the  outskirts." 

A  case  is  cited  in  Jones  v.  Pou-ell  {h),  of  an  action  brought 
against  a  dyer,  "Quia  fumos,  foedidates,  at  alia  sordida  juxta 
jiarietes  querentis  posuit,  per  quod  parietes  putridfe  devenerunt,  et 
ob  metum  infeetionis  per  horriduni  vaporem,  &c.,  ibid,  niorari  non 
audebat."  In  Jones  v.  Poire//,  a  brew-house  in  which  sea-coal  was 
burnt  was  held  to  be  a  nuisance. 

In  Haines  v.  Baker  {/),  Lord  Hardwicke  refused  to  grant  an 
injunction  to  stay  the  building  of  a  small-pox  hospital  in  Cold 
Bath  Fields,  very  near  the  houses  of  several  of  the  plaintiff's 
tenants ;  though  it  appeared  that  in  the  lease  of  the  house  in 
question,  granted  by  the  plaintiff  to  the  defendant,  there  was  a 
covenant  against  turning  it  into  a  brew-house,  because  it  would 
be  a  nuisance.  The  Lord  Chancellor  said :  "  I  am  of  opinion  it 
is  a  charity  likely  to  prove  of  great  advantage  to  mankind.  Such 
an  hospital  must  not  be  far  from  a  town,  because  those  that  are 
attacked  with  that  disorder,  in  a  natural  way,  may  not  be  carried 
far." 

[In  the  last-cited  case  there  was,  in  fact,  no  u\iisance  at  all ;  see 
the  comments  of  Kindersley,  V.-C,  in  Soltau  v.  Dc  Ile/d  {)n). 
Other  caiMc.         The  later  cases  of  nuisance  have  been  chiefly  concerned  with 


Small-pox 
hospital. 


(i)  35  Car.  2  ;  2  Shower,  327,  Case 
329. 

(A)  (1629),  Hutton,  13G. 

(/)  (1762),  Ambler,  168  ;  3  Atk.  7/)0. 

{m)  (1861),  2  Sim.  N.  S.  133;  89 
R.  R.  2-I6.  See  alwj  MilropoHtan  Asylum 
Dittriet  V,  Jlill  (1881),  L.  R.  C  App. 
Can.   193 ;  Fltrt  v.  Mctropulitau  Asyfuwi 


Board  (1886),  2  Times  L.  R.  361  ;  Bat- 
deloiv  V.  Guardians  of  Wortlcij  Union 
(1887),  4  Timc8  L.  R!  67  ;  Att.-Gai.  v. 
Corporation  of  M(i)ichest(r,  [1893]  2  Ch. 
87  ;  Alt. -Gen.  v.  Jtal/i minis  and  Pem- 
broke Joint  Jfospital  Board,  [1904]  I 
Ir.  R.  161  ;  Mews'  Digest,  col.  :i6S  ;  and 
Att.-Gni.  V.  Corporation  of  Xottinqham, 
[1904]  1  Ch.  C73. 
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[nniso  or  vibvation  (ii)  or  obstruolion  of  hi<^liwa3''S  hy  crowds  (o),  or    Instunposof 
witli  tlie  disposal  of  sewage  and  refuse  (;>)•]  --        — IJ_ 

The  right  of  sending  on  the  neighbouring  land  air  ini])rcgnated  Civil  law. 
with  smoke,  to  such  an  extent  as  to  be  a  nuisance,  was  recognized 
as  a  servitude  by  the  civil  law  in  the  same  manner  as  the  right  of 
throwing  water  used  in  manufactories,  or  otherwise,  upon  the  ad- 
jacent land  (q),  though  no  such  servitude  existed  where  the  right 
was  claimed  to  such  an  extent  only  as  was  necessary  for  the 
ordinary  purposes  of  domestic  life  (r) . 

The  following  authority  has  been  frequently  cited : — In  Com.  Doctrine  of 
Dig.  (.s)  it  is  said  :  "  So  it  (an  action)  does  not  lie  for  a  reasonable 
use  of  any  right,  though  it  be  to  the  annoyance  of  another.     As 
if   a   butcher,  brewer,  &c.  use   his   trade  in   a  convenient  place, 


convenieuct'. 


(«)  SoUau  V.  Dc  Edd  (1851),  2  Sim. 
K  S.  133;  89  R.  R.  245;  Gaunt  v. 
Fi/iinn/  (1872),  L.  R.  8  Ch.  8 ;  Ball  v. 
Jiai/  (i873),  ibid.  467  ;  Broder  v.  Saillurd 
(187G),  L.  R.  2  Ch.  D.  692  ;  Heather  v. 
Fardon  (1878).  37  Law  Ti.  Rep.  393  ; 
Sturges  v.  Bridyman  (1879),  L.  R.  11 
Ch.  Div.  852 ;  London,  Brighton,  and 
South  Coast  Railwag  v.  Truman  (1885), 
L.  R.  11  App.  Cas.  46;  Harrison  v. 
Southwark  and  Vauxhall  Water  Co., 
[1891]  2  Ch.  409  ;  Bellamy  v.  Wells 
(lfs91),  CO  L.  J.  Ch.  156  ;  63  L.  T.  635  ; 
39  W.  R.   158  ;    Christie  v.  Ihivy,  [1893] 

1  Ch.  316  ;  Germaine  v.  London  Ex- 
hibitions, Ltd.  (1896),  75  L.  T.  lOI  ; 
Kmght  v.  Isle  of  Wight  Electric  Light 
and  Power  Co.  ("l904),  90  L.  T.  4io  ; 
Culwell  V.  St.  Fancrus  Borough  Council, 
[1904]  1  Ch.  707;  Lipman  v.  Fu-Uinan 
(1904),  91  L.  T.  132  ;  Rushmer  v.  Folsue 
and  Aljieri,  Ltd.,  [1906]  1  Ch.  234;  aH. 
[19071  A.  C.  121. 

(o)  'Bellamy  v.  WeUs,  \\\A  sup.  ;  Barhcr 
y.  Fenley,  [1893]  2  Ch.  447;  Chase  v. 
London  County  Council  (1898),  62  J.  P. 
184  ;  Fcwar  v.  Cilij  and  Suburban  Race- 
course Co.,  [1899]  i  Ir.  R.  345. 

[p]  Att.-Gen.  v.  Basingstoke  (1876),  24 
W.  R.  817  ;  St.  Helen's  Chemical  Co.  v. 
St.  Hilen''s  (1876),  L.  R.  1  Exch.  D. 
196  ;  Humphries  v.  Cousins  (1877),  L.  R. 

2  C.  P.  D.  239  ;  Glosnop  v.  Heston  and 
Isleu-orth  Local  Board  (1879),  L.  R.  12 
Ch.  Dir.  102  ;  Att.-Gen.  v.  Forking 
(1882),  L.  R.  20  Ch.  Div.  595  ;  Charles 
V.  Finchleri  Local  Board  {\m.l),  L.  R.  23 
Ch.  D.  767  ;  Ballard  v.  Tomlimon  (1885), 
L.  R.  29  Ch.  Div.  115  ;  Brown  v.  Mayor 
and  Corporation  of  Fu)isiable,  [1899]  2 
Ch.  378  ;  Gibbint/s  v.  Hungerford,  [1904] 
llr.  R.  211. 


There  have  been  other  recent  decisions 
upon  miscellaneous nuisanecis,  e.g.,  heat, 
Reinhardt  v.  Mentasti  (18«9),  L.  R.  42 
C.  D.  685;  Sanders- Clark  v.  Grosvenor 
Mansions  Co.,  Ltd.,  [1900]  2  Ch.  373  ; 
fat-melting  business,  Alt. -Gin.  v.  Cole 
4- Son,  [1901]  1  Ch.  205;  polhitKn  of 
water  by  gas,  Batchellcr  v.  Tnnbridge 
Wells  Gas  Co.,  (1901)  84  L.  T.  765; 
overhanging  trees,  Lemmon  v.  Webb, 
[1894]  3  Ch.  1  ;  on  appeal,  [1895]  A.  C. 
1  ;  Smith  V.  Giddy,  [1904]  2  K.  B.  448. 

{q)  Nou  puture  se,  ex  taberna  casearia 
fumum  in  superiora  sedificia  juroimmitti 
posse,  nisi  ei  rei  servitutem  talem 
admittit.  Idemque  ait,  et  ex  superiore 
in  inferiora  non  aquam,  non  (pud  aliud 
immitti  licet.  In  suo  euiin  alii  hactenus 
facere  licet,  quateuus  nihil  in  alienum 
immittat ;  fuini  autem,  sicut  aqute,  esse 
iramisisionem  ;  posse  igitiir  sui)eriorem 
cum  inferiore  agere,  *'ju8  iUi  non  esse 
id  ita  facere." — Dig.  8,  5,  8,  §  5,  si  serv. 
vind. 

Ergo  per  contrarium  agi  poterit,  "  jus 
esse  fumum  immittere."  Sed  et  inter- 
dictum  "  uti  possidetis  "  poterit  locum 
habere,  si  quis  prohibeatur,  qualiter 
velit  suo  uti. — Ibid. 

Nam  et  in  balineis  (inquit)  vaporibus 
cum  Quintilla  cuuieulum  pergentem  in 
Ursi  Julii  iustruxisset,  placuit,  potuisse 
tales  servitutcs  imponi. — Ibid.  ^  7. 

(r)  Apud  I'ompouium  dubitatur  an 
quis  possit  ita  agere,  "  licere  fumum 
non  gravem,  puta  ex  foco,  in  suo  fa- 
cere," aut  "  nim  licere."  Et  ait  magis 
non  posse  agi :  sicut  agi  non  potest, 
"jus  esse  in  suo  ignem  facere,  aut  se- 
dere,  aut  lavere." — Ibid.  §  6. 

(s)  Action  upon  the  case  for  a  Nuis- 
ance (C). 
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though  it  be  to  the  annoyance  of  his  neighbour."     No  authority 

is  cited  (/)• 

This  appears,  however,  to  refer  rather  to  the  amount  of  annoy- 
ance requisite  to  give  a  right  of  action  at  all  for  a  nuisance  than 
the  right  to  cause  one;  [and  with  this  interpretation  tlie  later 
cases,  except  that  of  Hole  v.  Barlow  (//),  agree. 

In  the  case  last  mentioned  the  defendant  burnt  bricks  within 
a  short  distance  of  the  plaintifP's  house.  The  learned  judge,  at 
the  trial  of  an  action  for  the  nuisance  thereby  occasioned,  left  to 
tlie  jury  the  questions,  first, — was  the  place  where  the  bricks  were 
burnt  a  proper  and  convenient  place  for  the  purpose  ?  and,  if  not, 
was  the  nuisance  such  as  to  make  the  enjoyment  of  life  and  pro- 
perty uncomfortable 't  The  jury  found  for  the  defendant ;  and 
in  discharging  a  rule  for  a  new  trial  on  the  ground  of  mis- 
direction, Crowder,  J.,  said  that  the  direction  was  comident  with 
all  the  anf/iorifi('S,  and  the  Court  would  be  in  effect  overruling 
several  if  they  were  to  make  the  rule  absolute. 

No  authorities  were  cited  by  the  Court  except  the  passage  from 
Comyns  above  mentioned;  but  it  may  be  observed  that  the 
direction  is  opposed  to  the  opinions  expressed  by  the  judges  in 
Jitm  V.  Hat/  and  ElliotHon  v.  Feetham,  in  both  of  which  it  is  laid 
down  by  the  Court,  that  twenty  years'  user  is  required  in  order  to 
deprive  a  neighbour  of  his  remedy  for  the  nuisance  caused  by 
carrving  on  an  offensive  trade,  and  no  trace  of  the  doctrine  is  to 
be  found  in  them,  that  no  user  is  required  if  the  place  be  a 
"  proper  and  convenient "  one. 

No  reference  was  made  by  the  Court  to  the  case  of  Walter  v. 
Selfe  {x),  nor  to  the  judgments  in  the  two  other  cases  already- 
referred  to  ;   and  it  cannot  be  disputed  that  a  direct  conflict  of 


{()  [The  authority  for  thfi  passage  in 
Com.  I)ifr.  i«  pr<.l>ably  2  Roll.  Abr.  139, 
NuHiiuM,  F.  pi.  2.  '•  If  a  man  makes 
candlfH  in  a  vill,  by  which  he  causes  a 
noioome  Kuiell  to  the  inliabitauts,  still 
thiH  iH  no  nuisance,  for  the  needfulness 
of  them  hhall  dispensf  with  thcnoisome- 
TtctM  cif  the  Miioll,  .'{  .Jac.  U.  I{.  Utiiihilt''n 
^'Vijriuljudj.'ctl."  (Viii.  Abr.  Nusance,  F. 
pi.  2.)  Hawkins  (juesticms  the  reasoii- 
ublenefw  of  this  ojnnion.  (P.  C.  bk.  1, 
c.  32.  ».  10,  vol.  1,  694,  Curwood's  edit.) 

Or  he  may  refer  io  Anon.  (1  Vent. 
26)  :  "It  was  wiid  that  a  man  f)Ught 
not  tn  l>o  ]»inij.h<  (1  for  the  crcctinjr  of 
anything'  ne<;iHsary  for  his  lawful  trade, 
but  it  was  answered  that  this  ought  to 


be  in  a  convenient  place  vhere  it  may  not 
be  a  nuinance.  For  Twisden  .«aid  he  had 
kno\\Ti  of  an  injunction  for  erecting  of 
a  brew-house  near  Serjeants'  Inn  ;  but 
the  other  justices  doubted  and  agreed 
that  it  was  unlawful  only  to  erect  such 
things  near  the  King's  palace." 

Tlie  places  where  trade  could  be 
carried  on  in  towns  appear  formerly  to 
have  been  regulated  by  bye -law.  See 
pi.  .34,  E.  1.5  Car.  ;  flayer  v.  Jenkins, 
1  Sid.  284  :  B.  R.  P.  18  Car.  2  ;  Vin. 
Abr.  Bye-laws,  B.  pi.  IG;  1  Russell  on 
Crimes,  p.  440.] 

{u)  (18.58),  4  C.  B.  N.  S.  334. 

{x)  (18.51),  4  De  G.  &  Sm.  315;  87 
R.  R.  393. 
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[opinion  existed  upon  the  question,  whether  a  man  has  a  right  to    Boctrii-p  of 

cause   noxious   matters   to    ilow    on    to    his    neiglibour's   hind   to  '- — — 

such  an  extent  as  to  render  tlio  enjoyment  of  life  and  property       ulrlJw 
substantially  uncomfortable,  in  any  case  except  thiit  in  wliifh  an 
easement  has  been  acquired  entitling  him  to  do  so. 

From  the  report  of  IIo/p  v.  Jiar/o/r,  it  does  not  appear  upon 
which  of  the  questions  left  to  them  the  jury  found  their  verdict ; 
bnt,  altliougli  from  the  judgments  delivered  in  that  case,  it  appears 
that  the  judges  were  not  of  opinion  that  this  was  material,  the 
effect  of  the  actual  decision  is  quite  altered  by  the  fact  mentioned 
by  Martin,  B.,  in  his  judgment  in  Stockport  IFatencorkfi  Co.  v. 
Potter  (ij),  namely,  that  the  jury  in  fact  found  that  there  was 
no  nuisance. 

The  real  effect  of  the  placitum  in  Comyns'  Digest,  already  Real  meaning 
cited,  p.  455,  is  shown  in  the  interpretation  of  the  word  "  con-  doctrine, 
venient,"  adopted  by  Hide,  C.  J.,  in  Palmer's  Eep.  539,  and 
Martin,  B.,  in  Stockport  JFatcncorks  Co.  v.  Potter,  ubi  sup., 
according  to  which  "  convenient  place  "  means  a  place  whore  a 
nuisance  will  not  be  caused  to  another ;  and  the  authorities 
in  which  the  locality  has  been  spoken  of  as  material  in  deter- 
mining the  question  of  nuisance  or  no  nuisance  are  perfectly 
consistent  with  this  interpretation.  Upon  the  question  of  fact, 
whether  a  nuisance  has  been  caused  by  the  defendant  at  all,  the 
nature  of  the  locality,  like  every  other  fact  in  the  case,  must 
be  taken  into  consideration  ;  but  that  question  really  is,  whether 
the  act  of  the  defendant  renders  the  enjoyment  of  life  and 
property  by  the  plaintiffs  uncomfortable,  and  if  this  be  found  in 
the  affirmative,  it  should  seem  conclusive  of  tlie  right  to  recover, 
whatever  the  locality  ;  and  the  great  inconvenience  and  insecurity 
which  would  result  if  this  were  not  so  are  obvious  (;:). 

In  Beardmore  v.  Trcadtrcll{a),  Stuart,  V.-C,  granted  an  injunc-  Bcardmor,  \. 
tion  against  brick-burning.  He  said,  "  Where  a  man  is  injuring  ^''c'^^-'^^f- 
his  neighbour  to  a  very  material  extent  in  a  way  not  absolutely 
necessary,  this  Court  is  always  disposed  to  interfere.  In  such  cases 
the  balance  of  convenience  must  be  attended  to.  Upon  the  result 
of  the  evidence  it  is  proved  that  there  has  been  an  actual  and  posi- 
tive injury  to  the  plaintiff,  and  that  the  comfort  and  enjoyment 


(y)  (1861),  7  H.  &  N.  160.  Borough  Council  (1858),  4  K.  &  J.  528. 

{z)  See  also  the  judgment  of  "Wood,  {a)  (1863),  9  Jur.  N.  S.  272  ;   3  Giff. 

V.-C.,    in    Att.-Gen.     v.     Birmingham       683. 
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Tui  iiif'i. 


[of  hor  mansion  have  been  disturbed ;  that  the  ornamental  trees 
planted  to  exclude  the  appearance  of  unsightly  objects  have  in 
6«-)me  c-ases  been  destroyed,  and  in  many  cases  injured."  As  to 
the  ruling  of  Byles,  J.,  in  Hole  v.  Barlow,  "  that  no  action  lies  for 
the  reasonable  use  of  a  lawful  trade  in  a  convenient  and  proper 
place,"  he  observes,  "  in  this  exposition  of  the  law,  tlie  words  '  con- 
venient and  proper'  must  be  taken  subject  to  some  qualification; 
nobody  will  doubt  that  to  the  brick-burner  the  place  may  be 
convenient,  and  probably  the  most  convenient  place  that  can  be 
found,  but  it  is  clear  that  the  place  being  convenient  to  one  party 
is  not  enough  to  justify  the  continuance  of  the  acts  if  they  make 
the  enjoyment  of  life  and  property  uncomfortable  to  the  other, 
especially  if  they  can  be  done  elsewhere  without  these  injurious 
consequences  following.  The  words  therefore,  'convenient  and 
proper,'  must  be  used  with  reference  to  the  situation  of  both 
parties." 

In  Bamford  v.  Tuvnley  (6),  another  brick-burning  case,  Cock- 
burn.  C.  J.,  on  the  authority  of  Hole  v.  Barlou\  directed  the  jury 
that  if  they  tliouglit  the  spot  was  convenient  and  proper,  and  the 
burning  of  the  bricks  was,  under  the  circumstances,  a  reasonable 
use  by  the  defendant  of  his  own  land,  the  defendant  would  be 
entitled  to  a  verdict,  independently  of  the  question  whether  there 
was  an  interference  vaih.  the  plaintiff's  comfort  thereby ;  and  a 
verdict  was  entered  for  the  defendant.  On  appeal  to  the 
Exchequer  Chamber,  the  direction  was  held  to  be  improper,  the 
verdict  was  set  aside,  and  a  verdict  entered  for  the  plaintiff,  for 
40«.  The  majority  of  the  Court  (Erie,  C.  J.,  Williams  and 
Keating,  JJ.,  and  Wilde,  B.)  held,  that  Hole  v.  Barlow  was  not 
well  decided,  and  that  the  words  "convenient  place,"  in  the 
passage  in  Com.  Dig.,  meant  a  place  where  a  nuisance  would  not 
be  caused  to  another,  in  conformity  with  the  observations  in  the 
above  passage  fp.  4-'i7)  ;  and  that  the  law  was,  that  a  man  might, 
without  being  liable  to  an  action,  exercise  a  lawful  trade,  as  that 
of  a  butcher  or  brewer,  or  the  like,  notwithstanding  it  was  carried 
on  so  near  the  house  of  another  as  to  be  an  annoyance  to  him,  in 
rendering  his  residence  there  less  delectable  or  agreeable,  provided 
the  trade  were  so  conducted  that  it  did  not  cause  what  amounted 
in  point  of  law  to  a  ntiisance  to  the  neighbouring  house.  Pollock, 
(".  li.,  dis.scnted  from  the  judgment.  The  parties  afterwards 
agreed  to  enter  a  stet  processus. 


(A)  (I860),  3  B.  &  S.  f.2. 
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[In  Caroj  v.  Lcdbiftor  (c),  Wiglitraan,  J.,  refused  to  leave  to  tho  Boctrino  (.f 
jury  the  question  whether  the  place  where  the  defendant  hurnod  '^^"^■''""^"■**- 
the  bricks  was  a  convenient  and  proper  place  for  tlie  purpose,  hut  zZTJ' 
left  it  to  them  to  say  whether  the  acts  of  the  defendant  rendered 
the  plaintiff's  residence  substantially  uncomfortable,  and  whetlier 
liis  sln-ubs,  &c.  had  been  thereby  injured.  Tlie  plaintiff  obtained 
a  verdict  for  £20.  The  Court  held  tho  judg-e's  direction  correct. 
Erie,  C.  J.,  said  that  the  Court  in  ]iai))fbnl  v.  Tto-nlo/  only 
decided  that  the  form  of  question  adopted  in  Ilolo  v.  Barloiv  was 
wrong.  He  observed,  that  the  aifairs  of  life  in  a  dense  neighbour- 
hood could  not  be  carried  on  without  mutual  sacrifices  of  comfort, 
and  in  all  actions  for  discomfort  the  law  must  regard  the  prin- 
ciple of  mutual  adjustment ;  tliat  the  notion,  that  the  degree 
of  discomfort  which  might  sustain  an  action  under  some  circum- 
stances must  therefore  do  so  under  all  circumstances,  was  as 
untenable  as  the  notion,  that  if  the  act  complained  of  was  done 
in  a  convenient  time  and  place,  it  must  therefore  be  justified, 
whatever  the  degree  of  annoyance  that  was  occasioned  thereby; 
and  that  the  judgment  of  "Willes,  J.,  in  Hole  v.  Barlou-,  appeared 
to  him  to  be  sound. 

In  Tipping  v.  St.  Helen'' s  Smelting  Co.{rl),  an  action  for  a  Tipping  y. 
nuisance  by  noxious  fumes  from  a  smelting-house,  Mellor,  J.,  Smelting  Co. 
directed  the  jury  that  every  man  is  bound  to  use  his  o^ti  property 
in  such  a  manner  as  not  to  injure  the  property  of  his  neighbour, 
unless  he  has  acquired  a  prescriptive  right  to  do  so ;  but  that  the 
law  does  not  regard  trifling  inconveniences.  Everything  must  be 
looked  at  from  a  reasonable  point  of  \iew,  and  therefore,  in  an 
action  of  nuisance  to  property  from  noxious  vapours,  the  injury,  to 
be  actionable,  must  be  such  as  visibly  to  diminish  the  value  of  the 
property  and  the  comfort  and  enjoyment  of  it.  In  determining 
that  question,  time,  locality,  and  all  the  circumstances  must  be 
taken  into  consideration.  In  places  where  great  works  had  been 
erected  and  carried  on,  which  were  the  means  of  developing  the 
national  wealth,  persons  must  not  stand  on  extreme  rights  and 
bring  actions  in  respect  of  every  matter  of  annoyance,  as,  if  that 
were  so,  business  could  not  be  carried  on  in  such  places.  The 
defendant  complained  of  the  direction,  but  the  Courts  of  (iueen's 
Bench  and  Exchequer  Chamber  held  it  to  be  con-eet ;  and  Coekburn, 


(r)  (1863),  13  C.  B.  N.  S.  470.  {d)  (1863),  4  B.  &  S.  608. 


.1/ 
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P  K>trine  of  [C.  J.,  said  that  it  was  not  a  riglit  question  to  put  to  the  jury  to  say 
.  .  venien«^  ^.j^^^j^^^  ^^^  ^.l^ce  where  the  act  was  done  was  a  proper  and  con- 
venient one  for  the  pui-po?e,  or  whether  tlie  doin-  of  it  in  that 
..... ,,  .1  y,lace  was  a  reasonahle  u?e  of  the  defendant's  land,  and  that  it  was 
inconsistent  with  sound  reason  to  say  that  tlie  matter  couhl  be 
considered  with  reference  to  tlie  interest  of  the  public.  Without 
compensation,  an  individual  was  not  precluded  from  redress  for 
]>ri\ate  injury  on  account  of  a  benefit  to  the  public  arising  from 
that    injury.'      The    judgment   was   affirmed   by   tlie   House   of 

Ix)rds  ('). 
lUiHkardt  V.  In  lieinhardt  v.  Menta.sti  {/),  where  the  defendant  liad  put  up 

a  stove„the  heat  of  which  rendered  the  cellar  of  the  plaintifi's 
house  unfit  for  storing  wine,  Kekewich,  J.,  examined  the  authorities 
on  this  point,  and  hold  it  to  be  no  answer  to  the  case  that  the 
defendant  was  making  a  reasonable  use  of  his  own  property. 
-       '•        In  Sonde rs-C!(irJc  v.   Grosreiior  JIausioiis   Co.,  Ltd.  {g),  it  was 
*,,.,.,.„..„.,    held  that  in  considering  cases  of  nuisance  the  Court  will  have 
J-f''-  regard  to  whether  the  person  alleged  to  have  created  the  nuisance  is 

making  a  reasonable  use  of  his  property.  But  this  means  reasonable, 
not  from  his  own  point  of  view  only,  but  having  regard  to  the 
character  of  the  neighbourhood  and  the  surrounding  circum- 
stances (//). 
.i't..n,,..x.  In  Atf.-Geii.  V.  Corporation  of  Manchester  {i),  v^'here  an  action 
'uZ,Z'>tt'r'^  was  brought  to  restrain  the  erection  of  a  small-pox  hospital 
as  a  public  nuisance,  it  was  held  tliat  there  was  no  sufficient 
evidence  to  justify  "a  well-founded  and  reasonable  apprehension 
of  danger,"  and  the  injunction  was  refused  on  the  facts.  Chitty, 
J.,  added  that  "in  tlie  case  where  the  health  of  the  (iueen's 
subjects  in  general  is  concerned,  it  may  jwssibly  be  a  question 
whether,  if  the  evidence  shows  that  the  maintenance  of  a  small- 
pox hospital  is  on  the  whole,  balancing  the  good  against  the  evil, 
more  beneficial  to  the  health  of  the  public  at  large,  or  to  that 
I)f.rtion  of  the  public  that  inhabits  and  frequents  the  neighbour- 
hood, than  the  lea\'ing  of  the  persons  suffering  from  the  disease 
6C'4ittered  in  their  own  houses,  some  weight  might  not  be  properly 
allow<d  to  this  circumstance "  ;  but  he  expressly  refrained  from 


{<•)  UB.'L.C.€A2,  St.  Ifclai'iSniellinrf  (//)  Att.-Gm.  v.  Cule  ^-  Son,  [1901]   1 

CV>,  V.  Tippituj.  Ch.  205. 
(/)  (lh89),  L.  R.  12  Ch.  D.  685. 

(y;  [1900]  2  Ch.  o73.  (t)  [1893]  2  Ch.  87. 
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[making  this  consideration  any  ground  for  Ins  decision.     It  is  to    Doctrine  of 
be  noted  that  tlie  case  was  one  of  public  and  not  private  nuisance.      ^""''"'"*^'^""' 
To  the  same  effect  was  Att.-Gen.  v.  Nottiiujltam  Corporation  (/.-),  Ati.-Gen.  v, 
where  it  was  sought  to  restrain  the  use  of  a  newly-erected  buildinc  ^V'"'"^^'""* 

"       .  "^  o    toiporahoti. 

as  a  smallpox  hospital.  No  case  of  injury  had  arisen,  and  the 
action  was  quia  timet.  It  was  held  by  Farwell,  J.,  that,  in  the 
conflicting  state  of  medical  opinion  upon  the  point,  the  establisli- 
ment  of  a  small-pox  hospital,  properly  managed,  could  not  of  itself 
be  considered  so  serious  a  danger  as  to  support  a  quia  timet  action. 

It  is  no  answer  to  a  claim  for  an  injunction  against  a  nuisance  Other  exist- 
for  fouling  water  that  the  water  is  already  fouled  by  others,  who  "'°  "^^^'^^^ 
have  a  right  to  do  so.  "  The  circumstance  of  the  plaintiff  buying 
up  these  rights  (he  had  bought  up  some  but  not  all)  indicates  the 
soundness  of  tlie  rule  of  law  which  has  been  laid  down  in  the 
House  of  Lords  in  the  case  of  St.  IIcleit''.s  Sineltiiuj  Co.  v.  Tipping, 
namel}^,  that  you  cannot  justify  an  additional  nuisance  in  the  case 
of  smoke,  if  it  can  be  clearly  traced  to  your  new  chimney,  on  the 
ground  that  the  plaintiff  has  had  a  great  many  nuisances  to 
encounter  before.  If  the  nuisances  which  he  has  had  to  encounter 
before  have  been  such  that  it  is  impossible  to  trace  any  evil  to  the 
work  you  are  conducting  with  your  new  chimney,  possibly  the  case 
may  be  otherwise  ;  though  even  then  it  must  be  seen  how  im- 
reasonable  it  would  be  to  allow  such  an  excuse,  because  the  circum- 
stance that  a  person  who  is  so  injured  can  buy  up  those  who  have 
acquired  rights  against  him  is  no  reason  why  he  should  be  com- 
pelled to  submit  to  your  additional  nuisance  until  he  has  bought 
up  all  the  rest"  (/). 

And  in  Rushmcr  v.  Polsue  and  Alficri,  Ltd.  {in),  it  was  held  RushmerY. 
actionable  to  subject  an  occupier  of  a  house  in  a  locality  devoted  to  Ji/ierC'ltif. 
noisy  trades  to  such  an  increase  of  noise  as  to  interfere  substantially 
with  the  ordinary  comfort  of  human  existence,  according  to  the 
standard  prevailing  in  the  locality. 

But  the  damage  must  be  sensible,  substantial,  and  actual ;  and  Damage 
the  Court  will  not  take  into  account,  contingent,  prospective,  or  "V'**^®-  | 
]  emote  danger.     "  The  law  does  not  take  notice  of  the  imper- 
ceptible accretions  to  a  river-bank  or  to  the  sea-shore,  although 
after  a  lapse  of   years   they  become   j)erfectl}'  measureable  and 


{/.■)  [1901]  1  Ch.  673.  L.  R.  3  Eq.  409  ;  17  L.  T.  N.  S.  133. 

(I )  Cross/ri/  V.  Liqhtowlrr  (1866),  L.  R. 
3Ei.  289,  perWo'.Kl,  V.-C.  :2Ch.  Ap.  (w)  [1906]    1    Ch.    234;    afF.    [1907] 

478.     See  also  C'naiip  V.  Lambnl   (1867),  A.  C.  121. 


46-J  PARTICULA1{  EASExMENTS. 

Damage  [ast-ortaiiiablo  ;  and  if,  in  the  coui'se  of  nature,  the  thing  itself  is 
8u"tamw].  S.0  imi)ereeptible,  so  slow,  and  so  gradual  as  to  require  a  great 
lapse  of  time  before  the  results  are  made  palpable  to  the  ordinary 
senses  of  mankind,  the  law  disregards  that  kind  of  imperceptible 
operation.  So,  if  it  were  made  out  that  every  minute  a  millioutli 
of  a  grain  of  poison  wei'e  absorbed  by  a  tree,  or  a  millionth  of  a 
grain  of  dust  dejiositod  upon  a  tree,  that  would  not  afford  a 
ground  for  interfering,  although  after  the  lapse  of  a  million  minutes 
the  grains  of  poison  or  the  grains  of  dust  could  be  easily  detected. 
It  would  have  been  A\Tong,  as  it  seems  to  me,  for  this  court  in 
the  reign  of  Henry  VI.  to  have  interfered  with  the  further  use  of 
sea-coal  in  London,  because  it  had  been  ascertained  to  their 
satisfaction,  or  predicted  to  their  satisfaction,  that  by  the  reign  of 
Queen  Victoria  both  white  and  red  roses  would  have  ceased  to 
bloom  in  the  Temple  Gardens.  If  some  picturesque  haven  opens 
its  arms  to  invite  the  commerce  of  the  world,  it  is  not  for  this 
coui-t  to  forbid  the  embrace,  although  the  fruit  of  it  should  be  the 
siglits,  and  sounds,  and  smells  of  a  common  sea-port  and  ship- 
building town,  which  would  drive  the  Dryads  and  theii'  masters 
from  tlieir  ancient  solitudes"  {").'] 


(n)  Per  James,  L.  J.,  in  Salvin  v.  Xorth  Bramcpcth  Coal  Co.  (1874),  L.  E..  9  Ch.  705. 
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CHAPTER  VI. 

PAllTY    WALLS    AND    FENCES. 

Altjiougii,  strictly  speaking,  the  rights  and  liabilities  of   the  Party-wallH 
owners  of  property  adjoining  to  a  party- wall  relate  principally  to  P'^T"'"^'^  ^^ 
the   doctrine   of    tenancy   in   common,   yet   some   of    the   rights 
exercised  over  it  partake  of  the  character  of  easements. 

The  common  user  of  a  wall  adjoining  lands  helonging  to 
different  owners  is  prima  facie  evidence  that  the  wall  and  the  laud 
on  which  it  stands  belong  to  the  owners  of  those  adjoining  lands 
in  equal  moieties,  as  tenants  in  common  [a) . 

Where  the  precise  extent  of  land  originally  belonging  to  each  Presumption 
owner  can  be  ascertained,  the  presmnption  of  a  tenancy  in  common  ^■'''^""^^• 
does  not  arise,  but  each  party  is  the  owner  of  so  much  of  the  wall 
as  stands  uj^on  his  own  land  (b). 

In  the  latter  case,  there  seems  no  authority  for  saying  that  the 
rights  of  the  respective  owners  of  the  portions  of  the  wall  differ 
from  tliose  of  the  proprietors  of  any  other  two  walls  which  abut 
on  each  other :  unless  prevented  by  some  easement  having  been 
acquired,  either  party  would  be  at  liberty  to  pare  away  or  even 
entirely  to  remove  his  portion,  notwithstanding  the  other  half 
might  be  unable  to  stand  without  the  support  of  it  (c).  At  the 
utmost,  the  fact  of  the  close  union  of  the  walls  could  only  impose 


(a)  CubittY.  Porter  (1828),  8  B.  &  C.  paid  by  the  purchaser  of  the  adjoining- 

257  ;   32  R.  R.   374,  and  note,  p.   259  ;  plot  one-half  the    value   of   the  partv- 

Wihshire  v.  Sidford  (1827),  1  M.  &  Ry.  wall,  it  was  held  that  there  was  an  in"i- 

404;    31   R.  R.    329;    \_Watmi  v.    Graij  plied   contract   on   the   part   of   a  pur- 

(1880),  L.  R.  14  Ch.  D.  192.     In  2£ay-  chaser  using-   a   party-wall   erected  by 

jfair  Property  Co.  v.   Johnston,  [1894]    1  the  predecessor  in  title  of  the  owner  of 

Ch.    508,   an   order    for    partition   of    a  an  adjoining  plot  to  pay  to  the  owner  of 

party  wall  was  made.]  the  adjoining  plot  half  the  cost  of  that 

(i)  Matts  V.  Hawkins  (1813),  5  Taunt.  party-wall,    although  the   wall  had,   in 

20;     14    R.    R.    695.      [Cf.    Jlitrli/    v.  fact,  been  built,  not  by  such  owner,  but 

McDermott    (1838),     8    A.    &    E.     138.  by  his  predecessor   in  title.     Irvuu/   v. 

Where  an  estate  had  been  laid  out  in  TurnbuU,  [1900]  2  Q.  B.  129.] 

building  plots    and    sold    under   stipu-  (t-)    Wiyford  \.  Gill  (1592),  Cro.  Eliz. 

lations  in  the  conveyances  to  the  eftect  2G9  ;  8  B.  &  C.  264  ;   32  R.  R.  374.     Cf. 

that  the  purchaser  of  a  plot  first  build-  per   Parker,    J.,   in   Jones  v.   Prttchard, 

ing  a  party  wall  (the  middle  of  which  reported  in  Times  Newspaper,  Feb.  7th, 

was  to  be  the  boundary  between   that  1908. 
plot  and   the  adjoining  one)   should  be 
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rn-umption  a  dutv  of  greater  caution  thau  might  otherwise  be  required  in 
^■'""'^-  removing  th.'  materials.  "If,"  said  Bajley,  J.,  "the  wall  stood 
partly  on  one  man's  land  and  partly  on  another's,  either  party 
would  have  a  right  to  pare  away  the  wall  on  his  side,  so  as  to 
weaken  the  wall  on  the  other,  and  to  produce  a  destruction  of 
that  which  ought  to  he  the  common  property  of  the  two  "  {d). 

In  f'eneral,  however,  party-walls  will  be  found  "  to  be  built  on 
the  common  property  of  the  two,  and  to  be  the  common  property 
of  both ;  "  and,  in  the  absence  of  any  further  proof  than  that 
which  is  afforded  by  evidence  of  a  common  user,  such  will  be 
presumed  to  be  the  case. 

A  wall  may  be  a  party-wall  up  to  a  certain  point,  namely,  so 
far  as  it  divides  two  buildings  of  unequal  height,  and  an  external 
wall  above  that  point  [c)  ;  and  a  pilaster  or  portico,  or  a  fascia, 
which  appears  to  form  an  integral  portion  of  one  house,  may  be 
parcel  of  and  pass  on  a  conveyance  of  another  house  (/'). 

Risrhia  of  Where  a  wall  is  a  party- wall,  neither  of  the  tenants  in  common 

co-uwnew.       ^^^,  ^^^  j^-g  covenant  from  the  use  of  it  (g)  ;   but  each  of  them 
has  the  right  to  repau-  it  without  the  obligation  to  do  so  (//). 

l>indon  In  the  metropolis,  party-walls  are  regulated  by  the  provisions  of 

Building  Act.  ^^^  London  Building  Act,  1894  (/). 

Binks  In  the  case  of  banks,  &c.,  separating  fields,  the  ownership  is 

S'Sr*""^'       *^^^   determined :— If   two   fields   are  separated  by  a  ditch  and 
bank,  the  bank  and  ditch,  prima  facie  and  in  the  absence  of  proof 

(rf)  Cubilt  V.  Porter  (1828),  8  B.  &  C.  (/()  Colebeck    v.    Girdkrn'    Co.    (1876), 

257  :  32  R.  R.  374.     See  on  thi.s  point,  L.  R.  1  Q.  B.  D.  234  ;  Standard  Bank  of 

JiradlM-e  v.CJiri>,t''x  Hospital  {\Si>),}U(lg-  liritinh    South  America  v.  Slokrs  (1878), 

mcut  of  Tindal,  C.  J.,  4  M.  &  (i.  761.  L.  R.  9  Ch.  D.  68.     Cf.,  as  to  the  civil 

(r)   H^ettoH  V.  Arnold  (1873),  L.   R.   8  law,  Dig.  8,  2,  8,  19,  20. 

Ch.    1084;    Ururt/   v.    An/ii/  and  Xari/  (i)  66  &  57  Vict.  c.  ccxiii.  Part  8  ;  see 

Aiixiltarij  Co-operative  Supply,  [1896]  2  Fratt  v.  HiUmau  (1825),  4  B.  k  C.  S6j  ; 

Q.    B.    271;    Carliile   Cafe    Co.  \.  Muse  jr/icf/rr  v.  Gray  (1859),  6  C.  B.  N.  S.  606  ; 

(1897),  46  W.  R.  107.     Cf.  Johnston  v.  JLiJor  v.  Fark  Lane   Co.  (1866),  L.  R.  2 

Maiifnr    Property    Co.,    W.    N.    (1893),  Eq.  453  ;  Crofts  v.  Haldaue  (1867),  L.  R. 

p,  73.  2  Q.  B.    194  ;   Standard  Bank  of  British 

(f)  Thrtipp  V.  Scrntton  (1872),  7  W.  N.  South  America  v.  Stokes,  ubi  «up.  ;  Kniijht 
CO;  Fot\.  Clarke  (1874),  L.  R.  U  Q.  B.  v.  Fursdl  (1879).  L.  R.  II  Ch.  D.  412  ; 
565;  Francinv.  llai/uard  (1882),  L.  R.  FiUingham  v.  Wood,  [1891]  1  Ch.  51; 
22  Ch.  Div.  177.  Cf.  lieilly  v.  Booth  Crow  \.  Jiedhouse  (1895),  59  J.  P.  663; 
(18'J0),  L.  R.  44  Ch.  Div.  12;  Lai/bouni  JJrury  v.  Army  and  Sary  Auxiliary  Co- 
V.  C/Vu/^y,  [1892]  2  Ch.  53.  operative  Supply,   [1896]'  2   Q.    B.    271; 

(g)  See  Stedman  v.  Smith  (1857),  8  List  v.  Tharp,  [1897]  1  Ch.  260  ;  Ilobbs, 
¥..k  B.  1  :  20  L.  J.  Q.  B.  314  ;  21  Jui-.  Jfarl  <^-  Co.  v.  Grorer,  [1899]  1  Ch.  11  ; 
1JJ8;  U'alnon  v.  (Jray  (1880),  L.  R.  14  ///  re  Stone  and  llastie,  [1903]  2  K.  B. 
Ch.  D.  192;  llwjhr^  v.  I'rrrival  (lS83j,  463;  Orfy.  Fayton,  [1905]  21  T.  L.  R. 
L.  R.  8  App.  Cxs.  443  ;  an<l  cf.  Leujh  v.  90  ;  69  J.  P.  103  ;  Lewis  and  Salome  v. 
IhekfJioN  (ISSI),  Ij.  R.  15  Q.  B.  Div.  60.  Charing  Cross,  Fusion,  and  Hampstead 
Neither  in  a  triLst^e  for  the- other.  Ken-  Railway,  [1906]  1  Ch.  508;  Crosby  v. 
nedy  v.  Ve  Traffurd,  [1897]  A.  C.  180.  Alhanibra  Co.,  Ltd.,  [1907]  1  Ch.  295. 
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[to  the  contrary  (/),  are  presumed  to  belong  to  tlie  owner  of  the  lidil 
immediately  adjoining  the  bank ;  but  if  there  be  a  bank  with 
ditches  at  each  side  of  it,  then  there  is  no  presumption  as  to  the 
ownership  of  the  bank,  and  the  question  must  be  determined  by 
acts  of  ownership  (/).] 

The  only  general  obligation  with  respect  to  fences  imposed  by  Oblifration  to 
the  common  law  is,  that  every  proprietor  of  hind  sliould  prevent,  i^cep  in  cattle, 
by  fences  or  other  moans,  his  cattle  from  trespassing  on  the  land 
of  his  neighbours  {)it). 

Tliere  may,  however,  be  a  spurious  kind  of  easement  obliging  Spurious 
an  owner  of  land  to  keep  his  fences  in  a  state  of  repair,  not  only  repah-^"  '  " 
sufficiently  to  restrain  his  own  cattle  witliiu  bounds,  but  also  those 
of  his  neighbours  {n)  ;  and  rendering  them  liable  for  any  injury 
which  his  neighbour's  cattle  may  sustain  in  consequence  of  the 
non-repair  of  the  fences, — which,  unless  an  easement  had  been 
acquired,  he  clearly  would  not  be.  This  liability  is  confined  to 
the  cattle  of  his  neighbour,  or  such  as  are  rightfully  on  the  adjoin- 
ing land,  and  does  not  extend  to  all  cattle  whatsoever,  though 
they  may  have  entered  through  the  laud  of  the  party  towards 
whom  this  obligation  to  keep  the  fences  in  repair  legally  exists  (o). 
"  If  the  cattle   of  one  man  escape  into  the  land  of  another,  it  is 

[k)  Marshall  v.    Taylor,   [1895]  1  Ch.  ritirs  upon  it  examined  and  explained. 

641 ;   Earl  of  Craven  v.  Fridmore  (1902),  The  like  rule  applies  in  the  ease  of 

18  T.  L.  E..   282;   ITcnniker  v.  Howard,  the  liability  to  maintain  fences  thrown 

[1904]  90  L.  T.  157;  Simcox  v.  Yardley  upon   railway  companies   by  the   Rail- 

Jlnral  Council  (1905),  (59  J.  P.  66.  ways  Clauses    Consolidatioa  Act,  8  &  9 

(/)   Bavley,  J.,   in   Gkij  v.  West,  cited  Vict.  c.  20,  s.  68.     JiickMs  v.    Hast  aud 

in  2  Selwyn,  N.  P.  1297,  12th  edit.    See  West  India  Docks,  ^-c.  Rail.  Co.  (1852),  12 

the  explanation  of  this  given  by  Law-  C.  B.  IGO  :  Manchester,  SheJIield,  and  Lin- 

rence,  J.,  in  Voides  v.  Mcllor  (1810),  3  colnshire  Itiil.    Co.  v.    Wallis   (18 VI),    14 

Taunt.   137 — 8;    and   by  Holroyd,    J.,  C.  B.  213.     See  also,  as  to  this  liability, 

in   Doe   d.    Primj   v.    Pearsey   (1827),    7  /ymaw<  v.  ^7.  TT.  7?.  (1860),  8  C.  B.  N.  S. 

B.  &  C.  307;  31  R.  R.  209.  368;    Mar  fell  v.    South    IFales    llailway 
[m)  [Over,  372  b;   1  Wms.  Saunders,  (1860),   8"C.  B.  N.  S.   525;  B>ixton  v. 

322  a  ;  1  JSTotes  to  Saund.  559  ;  Hilton  v.  X.  E.  E.   (1868),  L.   R.   3  Q.  B.  549 ; 

Ankesson  (1872),  27  L.  T.   Rep.   N.   S.  Dawson    v.    M.    R.    (1872),    L.    R.    8 

519.      Cf.    llrskine    v.    Adcane    (1873),  Exch.  8 ;  C/(iZ(^  v.  ITran?  (1874),  L.  R. 

L.  R.  8  Ch.  756  ;  and  see  the  Year  Book,  9  Exch.  176  ;  Wiseman  v.  Booker  (1878), 

20  Edw.  4,  10,  as  to  duty  of  commoners.  L.    R.    3    C.    P.    D.     184  ;     Corry     v. 

As  to  the  duty  of  a  copyhold  tenant  to  G.  W.  R.   (1881),  L.  R.  7   Q.  B.  Div. 

keep  his  boundaries  distinct,  see  Scarle  322  ;  Dixon  v.  Great   Western  Rail.  Co., 

V.  Cooke  (1889).  L.  R.  43  Ch.  Div.  519.]  [1897]  1  Q.  B.  300. 

[n)  Per  Bayiey,  J.,  in  ifr////c' V.  Tamh/n  In  some  cases,  as  in  Fawcettv.  York 

(1827),  6  B.  &  C.  337—339;   30  R.  R.  and  X.  M.  Rail.   Co.  (1851),    16  Q.  B. 

343;    Star  v.    Rookesby   (1711),   1  Salk.  610;  83  R.  R.  630,  particular  statutes 

335;   \ Lawrence  \.  Jenkins  (1873),  L.  R.  impose  on  railway  companies  a  duty  of 

8  Q.  B.  274].  keeping' parts  of  tiie  line  guarded  against 

{'))  [See   the    judgment    of    Parsons,  all  persons  and  cattle  on   the  adjacent 

C.  J.,  in  Rast  v.  I.oir,  6  Mass.  90,  in  land,  whether  lawfully  there  or  nut  ; 
which  the  same  view  of  the  law  is  taken,  but  the  general  liability  is  as  above 
and  the  whole  question  and  the  anthu-  stated.] 
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not  any  ext-use  that  the  fences  were  out  of  repair,  if  the  cattle  were 
trespassers  on  the  close  from  whence  they  come."  Per  Heath,  J., 
in  Dovasfoii  v.  Payne  (p). 

In  an  anonymous  case  reported  in  Ventris  (7),  the  plaintiff 
declared  that  the  defendants  were  hound  to  maintain  a  certain 
fence,  and  that,  by  reason  of  their  neglect  to  do  so,  a  mare  of  the 
plaintiff's  escaped  through  the  fence,  and  was  drowned  in  a  ditch. 
After  verdict  for  the  plaintiff,  on  motion  in  arrest  of  judgment  the 
Court  held,  that  the  plaintiff  was  entitled  to  recover. 

In  Poof/i  V.  Wihon  (/•),  where  a  person  to  whom  a  horse  had 
been  sent  turned  it  into  a  pasture,  and  by  the  defect  of  the  fence, 
which  the  neighboming  owner  was  bound  to  repair,  it  fell  do^Ti 
into  the  neighbouring  close  and  ^^■as  killed ;  the  liability  of  the 
defendant  for  the  consequences  of  his  neglect  in  not  repairing  was 
not  disputed,  the  only  point  made  being,  that  the  bailee  could  not 
maintain  the  action  (s). 

[In  Siiifjleton  v.  Willinimon  [t]  a  man  had  distrained,  damage 
feasant,  cattle  which  had  escaped  from  a  close  through  defect  of 
a  fence  which  he  himself  ought  to  have  repaired,  and  had  ulti- 
mately strayed  into  his  close,  and  the  Court  held  that  he  was 
A\Tong,  the  trespass  being  the  natural  consequence  of  his  own 
neglect  of  duty. 

Tho  fact  of  the  tenants  of  land  enclosed  by  a  fence  always 
ha^'ing  repaired  it  is  some  evidence  of  an  obligation  to  do  so ;  and 
the  evidence  of  obligation  is  strengthened  if  the  land  was  origi- 
nally enclosed  from  a  common.  When  the  privilege  of  iuclosure 
was  granted  by  the  lord,  it  is  unlikely  that  he  would  impose  on 
the  rest  of  his  commoners  the  obligation  of  building  and  main- 
taining a  fence,  or  that  he  would  himself  imdertake  the  duty  of 
doing  so ;  and  to  take  such  a  concession  without  imposing  such 
a  duty  on  the  party  benefited  would  be  an  injustice  to  the  com- 
moners («). 

The  obligation  is  absolute,  to  maintain  at  all  times  a  sufficient 
fence  without  notice  to  repair,  except  in  the  case  of  damage  hy 
tlie  act  of  God  or  vis  major.     If  tho  fence  is  broken  by  a  stranger, 


(p)  (1795),  2  11.  Bl.  527  :  3  R.  R.  497  : 
Pn-fuco  v.;  viflectiamprr  Wilmot,  C.  J., 
3  Wilw.n,  120. 

(7)  Vol.  1,  p.  2G-I. 

(r)  (1817),  1  B.  k  Aid.  .O'j  :  is  R.  R. 
431. 


(«)  See  also  rouell  v.  Salisfjun/  (1828), 
2  Y(,u.  &  Jer.  391  ;  31  R.  R.  007  ;  [l(c 
V.  J{Uc,,  (18G5).  18  C.  B.  N.  S.  722]. 

(0  (1801),  7  11.  &N.  410. 

(h)  Barbery.  U'liitrhj  (1865),  11  .Tur. 
N.  S.  822;  34  L.  J.  Q.  B.  212. 
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[and  tliG  servient  owner  lias  no  notice  of  it,  ]io  is  answerable  l(jr      Spurious 
damage  to  cattle  escaping  into  tlie  dominant  close  and  proximately   '''"'rTpTr.  ^ 
duo  to  tliat  cause  (,r).  - — 

The  trustees  of  a  turnpike  road  arc  not  bound  to  fence  a  road  Turnpike 
made  by  them,  unless  there  is  a  special  provision  in  their  Act  to  t"i8tees. 
that  effect,  although  they  have  made  fences  and  kept  them  in 
repair  for  many  years  (//).     But  if  their  Act  directs  fences  to  b.- 
made  and  repaired,  they  are  the  parties  to  make  and  repair,  unless 
the  burden  is  expressly  imposed  on  some  one  else  (~). 

The  General  Inclosure  Act,  1845,  also  contains  regulations  as  to  indosure  Act. 
fencing  («). 

The  liabihty  to  repair-  fences  is  not  affected  by  Lord  Tenterden's 
Act,  that  Act  not  applying  to  mere  duties  {b). 

The  remedy  in  these  cases  is  against  the  occupier  of  the  land  (c).  Eemedy. 

Unity  of  possession  would  of  course  have  the  same  effect  in 
this  as  in  the  case  of  a  regular  easement  (d) ;  and  if  a  man  bound 
to  repair  as  against  his  neighbour  were  to  take  a  lease  of  the 
latter's  close  and  then  to  sublet  it,  the  sub-lessee  would  have  no 
remedy  against  his  landlord  for  not  repairing.] 

Analogous  to  this  liability  arising  from  neglect  to  do  what  the  Liability  for 
party  was  bound  to  do,  is  that  incurred  by  a  party  doing  some  gntSr"^ 
positive  act,  as  driving  or  enticing  into  his  property  the  animals  of  aniraals. 
his  neighbours,  so  that  they  sustain  injury  thereby. 

Thus  in  Toini.scnd  y.  Wathen{e),  where  the  defendant  set  traps  Towmend\. 
baited  with  strong-smelling  flesh  so  near  the  edge  of  his  property,  '^'^'''^"• 
as  thereby  to  entice  the  plaintiff's  dogs  in  the  neighbouring  close, 
which  were  caught  in  the  traps  and  wounded,  it  was  held  that  the 
defendant  was  liable.  Lord  Ellenborough  said :  "  Every  man 
must  be  taken  to  contemplate  the  probable  consequences  of  the  act 
he  does.  And,  therefore,  when  the  defendant  caused  traps  scented 
with  the  strongest  meats  to  be  placed  so  near  to  the  plaintiff's 
liouse  as  to  influence  the  instinct  of  those  animals,  and  draw  them 
irresistibly  to  their  destruction,  he  must  be  considered  as  contem- 
plating this  probable  consequence  of  his  act.  That  which  might 
be  taken  as  general  evidence  of  malice  against  all  dogs  coming 

[x)  Latcrencc  v.  Jenkins  (1873),  L.  E.  [h)  See  per  Williams,  J.,  in  Peter  v. 

8  Q.  B.  27-1.  Daniel  (1848),  5  C.  B.  o73. 

(y)  ^ra;  V.  Z/«wf7(fo  (1788),  2  D.  &  E.  [c)   Cheethain    v.    Bampson    (1791),    4 

232;   I  R.  K.  466.  T.    R.    318;    2   R.   E.    397;    1    Wms. 

(z)  Merivale  v.  Exeter  (1868),  L.  E.  3  Saund.  322  ;  1  Notes  to  Saund.  559. 
Q.  B.  149.  (,;)  Above,  p.  18. 

{a)  Sect.  8.  (V)  (1808),  9  East,  277  ;  9  R.  R.  553. 
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a.oideutally  within  the  sphore  of  the  attraction  which  he  had 
placed  thero,  must  surely  be  evidence  of  it  against  those  in  parti- 
cular which  wi-re  placed  nearest  to  the  source  of  attraction  and 
within  the  cnn>tant  inlluenoe  of  it.  What  difference  is  there  in 
reason  between  drawing  the  animal  into  the  trap  by  means  of  his 
instinct  which  he  cannot  resist,  and  i)utting  him  there  by  manual 
force?" 

Where,  however,  no  such  obligation  to  repaii-  exists,  it  seems, 
though  there  are  authorities  throwing  doubt  on  the  point,  that 
the  owner  of  the  land  is  not  liable  for  injury  sustained  by  cattle 
which  are  tresjiassing  upon  his  property. 

"  If  A.,  seised  of  a  waste  adjoining  a  highway,  dig  a  pit  in  the 
waste  within  thirty-six  feet  of  the  said  way,  and  the  mare  of  B. 
escape  into  the  said  waste,  and  fall  into  the  said  pit,  and  there 
die,  still  B.  shall  not  have  any  action  against  A.,  for  that  the 
making  of  the  pit  in  the^  waste  and  not  in  the  highway,  w\as  not 
any  tort  to  B.,  but  that  it  was  by  the  default  of  B.  himself  that 
his  mare  escaped  into  the  waste"  (//). 

So,  in  Srire/i  \.  Blackhuvn  [c),  an  action  was  brought  "  for 
knowingly  keeping  a  ferocious  dog  accustomed  to  bite  mankind, 
and  which  bit  the  plaintiff."  The  plaintiff  was  a  watchman  of 
the  parish,  and  was  bitten  as  he  was  going  in  the  middle  of  the 
day  to  the  defendant's  house  by  a  back  way,  which  the  defendant 
contended  was  a  private  way  for  himself  and  family  only. 

The  plaintiff  was  alone  at  the  time,  and  there  was  no  evidence 
of  the  reason  of  his  being  in  the  place  where  he  was  bitten. 
There  was  a  notice,  "  Beware  of  the  dog,"  but  the  plaintiff  could 
not  read. 


(rf)  niyth  V.  Topham  (1C08),  1  Rolle's 
Abr.  88.  Action  on  Case,  N.,  Nusans, 
j»l.  4;  S.  C.  Cro.  .Jac.  l.'iS;  see  also 
Brr^k  V.  fopclnnd  (17!'4),  1  Esp.  203; 
•I  R.  R.  730.  [In  accordance  with  the 
prin<ipl<-  of  thi.H  case  is  Jlaidcaatlr  v. 
South  Yorl;i<h\rc  Jtnil.  To.,  above,  p.  437  ; 
and  it  in  also  recoKiiizwl  in  Jiariies  v. 
Ward,  alKJvo,  p.  131,  whieli  shows  that 
where  the  excavaticm  ininndiatoly  ad- 
joins the  fofjtway,  so  as  to  amount  to  a 
nuiwiDo*-,  tho  owner  would  be;  liable;  and 
in  Jfoiiiitel/v.  Sniiith  l«i;o  .  7  (J.  ]5.  N.  S. 
7.'{1,  where  it  was  lield.  that  the  ownerof 
unenelosed  land,  over  whiili  the  ])ul)lic 
are  iM-rmitted  by  him  to  ramble  without 
interferenee,  is  not  bound  tu  fence  ex- 


eavations  in  it,  as  every  one  using  land 
under  such  circumstances  must  take 
the  permission  with  its  concomitant 
perils.  It  would  be  otherwise,  however, 
in  case  of  a  man  holding  out  any  direct 
inducement  or  invitation  to  another  to 
go  by  a  path  across  his  land  ;  for  in 
such  a  case  he  would  be  bound  either 
to  warn  or  guard  the  other  against 
d;i7igcrous  obstructions  or  pitfalls  placed 
or  continued  by  him  in  the  path.  Sen 
also  the  Highway  Act,  .')  &  6  Will.  4, 
I-.  .iO,  s.  70,  as  to  excavations  near 
highways  within  the  Act;  and  JA^Avom 
V.  llairil  (1.S78),  2G  W.  R.  835.] 

{e)  (1830  .  Moo.  &  Mai.  505  ;  4  C.  &  P. 
297;  34  R.  R.  805, 
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Tindal,  C.  J.,  left  it  to  the  jary  to  say  on  whicli  side  there  was    Linbility  f.,r 

negligence.     "  If  the  plaintiff  was  neo-ligent,  if  lie  was  where  he     peS  S 

ought  not  to  have  been,  or  if  he  neglected  moans  of  notice,  he        *'*"'® 

L                       'niiiPT              T-ii                                                       trespassing, 
cannot  recover  ;  it  the  defendant  placed  the  dog  where  he  might  — \ 

injure  persons,  not  themselves  in  fault,  he  is  responsible.  ]siadbu,',i. 

"  Tho  ])laiutilf  certainl}'  is  not  entitled  to  recover  in  this  action, 
if  he  A\-as  injured  by  his  own  fault.  There  is  no  evidence  to  show 
why  the  plaintiff  was  on  the  spot  in  question,  whether  with  a 
lawful  or  unlawful  object.  The  law,  however,  would  rather  pre- 
sume a  lawful  object ;  and  there  is  no  improbability  in  his  having 
one,  for  he  was  on  one  of  the  ways  to  the  house  itself  at  mid-day, 
although  certainly  it  was  not  the  most  public  and  usual  way.  If 
he  was  lawfully  there,  I  do  not  think  the  mero  fact  oF  the  defen- 
dant's having  put  up  the  notice  relied  on  would  deprive  him  of  his 
remedy.  The  mere  putting  up  tlie  notice  is  not  sufficient  for  this, 
unless  tho  party  injured  is  at  least  in  such  a  condition  as  to  bo  able 
to  become  cognizant  of  its  contents.  The  plaintiff  could  not  read  ; 
the  notice,  therefore,  furnished  no  information  to  him  ;  and  there 
were  no  circumstances  in  the  way  in  which  the  dog  was  kept  to 
apprise  him  of  tho  danger.  If,  therefore,  ho  had  a  right  to  be 
where  ho  was,  I  see  no  fault  or  negligence  in  him  to  deprive  him 
of  his  remedy.  Still  the  defendant  will  not  be  liable  unless  he  is 
in  fault ;  unless  he  knows  the  character  of  the  dog,  which  he 
certainly  did  in  this  instance,  and  unless  he  keeps  it  improperly 
with  that  knowledge.  The  mere  putting  up  the  notice  does  not,  I 
think,  in  this  case  excuse  him.  But  it  is  said,  that  ho  has  a  right 
to  keep  a  fierce  dog  to  protect  his  property.  He  certainly  has  so  ; 
but  not,  in  my  opinion,  to  place  it  on  the  approaches  to  his  house, 
so  as  to  injure  persons  exercising  a  lawful  purpose  in  going  along 
those  patlis  to  the  house.  If  the  dog  was  placed  in  such  a  situation 
that  he  could  injure  the  plaintiff,  ignorant  of  the  notice,  and 
going  for  a  lawful  purpose  to  the  house  by  a  way  which  he  was 
entitled  to  use,  I  think  the  defendant  would  not  be  protected  from 
this  action." 

In  Jordin  v.  Crump  (/),  it  was  held,  that  a  man  might  lawfully  jordin  v. 
place  dog-spears  on  his  own  land,  having  a  public  footpath  run-    '"'""^" 
ning  across  it,  and  that  he  would  not  be  liable  for  damage  inflicted 
by   them   on    dogs    deviating   from   the   footpath,   thougli   they 


(/)  (1841),    8   M.    &   W.    782.     The       existence   of    the   dog-spears,    but   the 
plaintiff  had  been  given  notice  of  the       Court  said  that  made  no  difference. 
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belonged  to  persons  lawfully  using  the  path.  "Now  in  the 
present  case,"  said  Alderson,  B.,  in  delivering  the  judgment  of 
the  Tourt,  "  the  injurious  act  was  done  by  the  dog  to  the  land  of 
the  defendant ;  and  it  is  no  answer  to  say  that  the  plaintiff  could 
nut  control  the  animal,  and  was  therefore  unable  to  guard  against 
that  danger.  If  he  chose  to  walk  with  his  dog  along  a  footpath 
through  ground  un  which  a  dog  might  commit  a  trespass,  he 
know  the  risk  he  was  running  ;  and  the  case  is  similar  to  thai  of 
a  man  who,  passing  in  the  dark  along  a  footpath,  should  happen 
to  fall  into  a  pit  dug  in  the  adjoining  field  by  the  owner  of  it.  In 
such  a  case,  the  pai-ty  digging  the  pit  would  be  responsible  for 
the  injur}',  if  the  pit  were  dug  across  the  road  ;  but  if  it  were  onl}^ 
in  an  adjacent  field  the  case  would  be  very  different,  for  the  falling 
into  it  would  then  be  the  act  of  the  injured  party  himself"  {g). 
The  Coiu-t  then  cite  and  recognize  the  case  above  given  of  Bli/tli 
V.  Top/iam  {h),  and  say,  "that  case,  therefore,  is  an  authority 
that  the  fact  of  a  trespass  being  involuntary  makes  no  difference 
in  this  respect." 

The  cases,  some  of  which  appear  at  fii'st  sight  to  be  in  opposition 
to  this  doctrine  (/'),  are  instances  in  which  a  party  has  resorted  to 
the  use  of  some  dangerous  engine  or  ferocious  animal  for  the 
preservation  of  his  property,  and  has  thus  done  indirectly  what 
the  law  would  not  allow  him  to  do  by  his  own  hand,  unless  it  were 
absolutely  necessary  to  preserve  his  property  from  immediate 
injury  (/.•).  These  decisions  are  at  the  best  very  doubtfully 
expressed ;  they  appear  to  be  overruled  to  some  extent  by  the 
above  case  of  Jon/in  v.  Crump ;  and  it  is  decided  at  all  events 
that  if  the  party  injured  had  express  notice,  and  nevertheless 
persisted  in  committing  the  trespass,  he  can  obtain  no  redress, 
but  must  take  the  consequences  of  his  own  act  (l) . 

[These  cases  must  be  distinguished  from  cases  of  "escape," 
whether  of  water  (m),  soil  (ii),  or  dangerous  or  poisonous  sub- 
stances (o).] 


(ff)  [See  Bamet  v.  Ward ;  JIardcastle 
V.  South  YorAnhire  Railtcay  and  Rtver  I)un 
(!o.  ;  IluuintU  v.  Smyth,  ante,  p.  468, 
n.(rf).] 

(Aj   I  Rol.  Abr.  88. 

(i)  Leane  v.  Clayton  (1817),  7  Taunt. 
489;  18  R.  R.  653;  Bird  v.  Jlolbrook 
n820).  4  Biug.  628;  29  R.  R.  657, 
Preface  IX. 

(X)  Vrre  v.  Lord  Caudor  (1809),  11 
Ea«t,  568  :   1 1  R.  R.  268,  Preface  VIII.  : 


Jamon  v.  Brown  (1807),  1  Camp.  41  ;  10 
R.  R.  626  ;  Corner  v.  Champncys  (1814), 
citod  2  Marshall,  584. 

(0  lluU  V.  Wilkes  (1820),  3  B.  &  Aid. 
304  ;  22  R.  R.  400,  Preface  VII. 

(»h)  Ri/lauds  V.  Fletcher  (1863),  L.  R. 
3H.  L.'330. 

(w)  llurdman  v.  j\'.  E.  R.  (1878),  L.  R. 
3  C.  P.  Div.  168. 

(o)  Firth  V.  Bowling  Iron  Co.  (1878), 
L.  R.  3  C.  P.  D.  251. 
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There  appears  to  be  no  authority  in  tlio  Eiiorlish  hiw,  that,  in  Easoment  fur 

.  .  .  rootH  of  trees. 

the  absence  of  express  stipulation,  an  easement  can  be  acquired 
by  user,  to  compel  a  man  to  submit  to  the  penetration  of  his  land 
by  the  roots  of  a  tree  planted  on  his  neighbour's  soil. 

The  principal  objections  to  the  acquisition  of  such  an  easement 
consist  in  the  secrecy  of  the  mode  of  enjoyment,  and  the  perpetual 
change  in  the  quantity  of  inconvenience  imposed  by  it. 

Supposing  no  easement  to  exist,  there  seems  nothing  to  take 
this  out  of  the  ordinary  rule,  that  a  man  may  abate  any  encroach- 
ment upon  his  property,  and  therefore  that  he  may  cut  the  roots 
of  a  tree  so  encroaching  in  the  same  manner  that  he  may  the 
overhanging  branches  {p). 

The   decided   cases  bearing    upon    this    subject    have    turned  Ownership  of 
rather    upon    the  question  of    property  in    trees  growing  upon  trees, 
the  limits  of  two  adjoining  heritages,  than  upon  the  question  of 
easement. 

Masters  v.  PoUie  {q)  was  an  action  "  of  trespass  quare  clausum  ^^iusurs  v. 
f regit,  et  asportavit  the  plaintiff's  boards."  The  defendant  justi- 
fied, "  That  there  was  a  great  tree  which  grew  between  the  close 
of  the  plaintiff  and  that  of  the  defendant,  and  that  part  of  the 
roots  of  the  tree  extended  into  the  close  of  the  defendant,  and 
were  nourished  by  his  soil ;  that  the  plaintiff  cut  down  the  tree, 
and  carried  it  into  his  own  close  and  sawed  it  into  boards,  and 
the  defendant  entered  and  took  and  carried  away  some  of  the 
boards,  prout  ei  bene  licuit."  The  plaintiff  demurred  to  this  plea, 
and  it  was  contended  that  the  plea  was  bad,  for  although  some  of 
the  roots  of  the  tree  are  in  the  defendant's  soil,  yet  the  body  (le 
corps  del  maine  parte)  of  the  tree  being  in  the  plaintiff's  soil, 
therefore  all  the  residue  of  the  tree  belongeth  to  him  likewise. 
And  of  this  opinion  is  Bracton  ;  but  if  the  plaintiff  had  planted  a 
tree  in  the  soil  of  the  defendant,  it  shall  be  otherwise,  quod  curia 
concessit;  but  Mountague,  C.  J.,  said,  "That  the  plaintiff  cannot 
limit  the  roots  of  the  tree,  how  far  they  shall  go." 

In  an  anonymous  case  reported  in  the  same  volume,  it  is 
said  (s),  "If  a  tree  grow  in  a  hedge  which  divides  the  land  of  A. 
and  B.,  and  by  its  roots  take  nourishment  in  the  land  of  A.  and 


{p)   1  Rol.  Rep.  394;  Norris  v.  Baker  [q)  (1620),  '2  Rollc,  Rep.  Ml. 

(1613),   per  Croke,   J.  ;    and  see  post,  («)  P.  255. 

p.  473. 
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Ownewhipof  also  of  B.,  tli.\v  aro  tenants  in  common  of  the  tree;  and  so  it  was 

bouudarr  t     i       i  >» 

tr«s.  ■       aajuilged. 

In  Jf'afenjiuti  v.  ."^oper  (/),  "  It  was  ruled  by  Holt,  C.  J.,  at  Lent 
As>izes,  at  Winchester,  upon  a  trial  at  Nisi  Prius,  1697-S: 
1st,  That  if  A.  plant  a  tree  upon  the  estremest  limits  of  his  land, 
and  the  tree  growing  extends  its  roots  into  the  land  of  B.  next 
adjoining,  A.  and  B.  are  tenants  in  common  of  this  tree ;  but  if 
jdl  the  roots  grow  into  the  land  of  A.,  though  the  boughs  over- 
shadow the  land  of  B.,  yet  the  branches  follow  the  root,  and  the 
property  of  the  whole  is  in  A.  2ud,  Two  tenants  in  common  of 
a  tree,  and  one  cuts  the  whole  tree — though  the  other  cannot 
have- an  action  for  the  tree,  yet  he  may  have  an  action  for  the 
special  damage  by  this  cutting  ;  as  where  one  tenant  in  common 
destroys  the  whole  flight  of  pigeons." 

In  Jfo/i/d-  V.  Coatcs  (m),  an  action  of  trespass  was  brought  for 
cutting  a  tree  of  the  plaintiff.  The  body  of  the  tree  stood  in  the 
defendant's  land,  but  some  of  the  lateral  roots  grew  into  the  land 
of  both  parties.  The  evidence  as  to  the  position  of  the  principal 
root  was  oonflleting. 

Littledale,  J.,  referred  to  the  case  first  above  cited,  from  lioUe's 
li.,  and  expressed  his  preference  for  the  law  as  there  laid  down 
over  the  ruling  of  Lord  Holt  in  Watennan  v.  Soper  {x).  The 
learned  judge,  in  summing  up,  told  the  jury  that  he  did  not  see 
on  wliat  grounds  they  could  find  for  either  party,  as  to  the  pro- 
portion of  noiu-ishment  derived  by  the  tree  from  the  soil  of  the 
plaintiff  and  defendant  respectively  ;  "  but  that  the  safest  criterion 
for  them  would  be  to  consider  whether,  from  the  evidence  given 
as  to  the  situation  of  the  trunk  of  the  tree  above  tlie  soil  and  of 
the  roots  within  it,  they  could  ascertain  where  the  tree  was  first 
sown  or  planted."  Upon  the  jury  saying  that  they  could  not  tell 
in  whose  ground  the  tree  first  grew,  a  verdict  was  taken  by 
consent. 

[In  IFctlicr'nKjdiii  v.  (iait  (//),  a  decision  of  the  Comi  of  Session  in 
Scotland,  it  was  held  tliat  trees  whose  stems  are  wholly  on  one 
side  of  tlie  boundary  of  two  adjoining  properties,  but  which  stand 
80  near  the  boundary  as  to  extend  their  roots  into  the  other  side  of 
it,  are  not  the  common  property  of  both  proprietors.] 


Jl'thrrinf/lon 
V.  G'aK.  ' 


(0  (1697),  1  Ixjrd  Raymond,  737. 
(m)  (1827),    M.K).    i:    M;il.    112;     31 
R.  R.  721.  25. 


(jr)  (1697),  1  Lord  Raymond,  737. 
(i/)  (190.)),  7  r.  706,  Mews'  Dig.  col. 
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By  the  Civil  l^aw,  the  neighbour  into  wlioso  Land  the  roots  of  Owncidiip  <,f 
a   tree  penetrated  was  not  porniittod  to  cut  them  off,  altliough         uees.'^^ 

he  mifflit  institute  a  suit  to  contest  tlie  riff] it.*  T^^r, 

,°  o  Civil  law. 

\Vith  regard  to    the   property  of   a    tree,  the  roots   of   Avliich  - 

extended  into  two  heritages,  it  would  appear  that  if  it  derived  its 
nourisliraout  equally  from  both  it  became  common  property.  If 
it  drew  its  nourishment  substantially  from  one  heritage  onlv,  on 
whichever  side  it  was  originally  planted,  the  property  passed  to 
the  owner  of  the  land  supplying  the  nourishment  (z). 

Pothier,  in  his  commentary  on  the  passage  of  the  Digest,  tliat 
"  the  tree  remains  the  property  of  him  in  wliose  soil  it  had  its 
origin,"  says :  "  This  is  so,  notwithstanding  it  is  said  in  "the 
Institutes,  that  the  tree  shall  be  considered  his  into  whose  soil  tlie 
roots  are  protruded ;  for  this  is  to  be  understood  of  such  a  pro- 
trusion of  the  roots  as  to  draw  all  the  nourishment  for  the  tree 
from  the  neighbouring  soil ;  but  if  my  tree  pushes  the  extremities 
of  its  roots  only  into  my  neighbour's  soil,  though  it  may  by  that 
means  draw  some  nourishment  therefrom,  nevertheless  the  tree 
remains  mine,  because  the  tree  has  got  its  origin  and  the  greater 
part  of  the  roots  in  my  soil." 

The  Civil  Law  appears  to  agree  with  the  rule  as  laid  down 
in  the  anonymous  case  in  Eolle,  and  in  Waterman  v.  Soper, 
and,  consequently,  to  be  at  variance  with  the  opinion  of  Little- 
dale,  J. 

The  French  Code  contains  many  minute  provisions  upon  this 
subject  (a). 

[With  regard  to  trees  standing   so  near   the   boundary  of   a  Overhanging 

property  that  their  branches  overhang   the   adjoining   property,  nubance 

recent  decisions  have  conclusively  decided  that  an  encroachment 

by  this  means  is  a  nuisance  which  may  be  abated  by  the  proprietor 

injured,  or  for  which  an  action  for  damages  will  lie. 

In  Lemmo)i  v.  IFebb  (b)  it  was  held  by  the  House  of  Lords  tliat  Lemmon  v. 

If'ehb. 

(;)  Si  arbor  in  vicini  fundum  radices  gatur,  quam  cujus  fundo  ratlices  egisset. 

porrexit,  recidere  eas  vicino  non  licebit ;  Et  ideo  prop(^  confiniuin  arbor  po.sita,  ei 

agere  aiitem  licebit,  non  esse  ejus,  sicuti  etiam  in  vicinum  fundum  radices  cgerit, 

tignum,  aut  protectum,   immis.sum   ha-  communis  est.— Dig.  41,   1,   7,  ^  13,  de 

bere.     Si  radicibus  vicini  arbor    aletur,  adq.  rer.  doin. 

tamen  ejus  est,   in   cujus  fundo  origu  Inst.  2,  I,  31,  is  identical  in  expres- 

ejus   fuerit. — Dig.  47,    7,  6,    §   2,  arb.  sion  with  the  latter  authority, 
lurt  CtC^ 

Si  vicini  arborem  ita  tern!  presserim,  ,  (^)  ^^*'-  -^i  ^TV^'  -f^f '^  ^In-  '  ■^'"'• 

ut    in    meum    fundum    radices    egerit,  dessus,  Traite  des  Servitudes,  2!). . 

meam  effici  arborem.      Itationem  enim  [b)  [18'J4]  3  Ch.  1;  on  appeal,  [1895] 

non  permittere,  ut  altorius  arbor  intelli-  A.  C.  1. 
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[the  owner  of  laud  Avlileh  is  overhung  by  trees  growing  on  his 
neighbour's  land  is  entitled  without  notice,  if  he  does  not  trespass 
on  his  neighbour's  land,  to  cut  the  branches  so  far  as  they  over- 
liang,  even  though  they  have  done  so  for  more  than  twenty  years. 
lu  Smith  V.  Giihhj  (c)  the  plaintiff  and  defendant  were 
occupiers  of  adjoining  land,  and  the  plaintiff  claimed  damages  in 
resjiect  of  the  interference  with  the  growth  of  his  fruit  trees,  caused 
by  certain  trees  growing  on  the  defendant's  premises  overhanging 
the  plaintiff's  premises.  It  was  held  that  an  action  lay  for  the 
damage  thus  sustained.] 


(e)  [1904]  2  K.  B.  4 18. 
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PART    IV. 

OF   THE   INCIDENTS   OF   EASEMENTS. 


TiiK  Incidents  of  Easements  may  be  coiisidored  with  refer- 
ence to — 

1st.  The  obligation  [and  riglitj  to  do  the  works  necessary  for 
the  enjoyment  of  the  easement,  as  to  make  repairs. 

2nd.  The  secondary  easements  ancillary  to,  and  depending 
upon,  the  primary  easements. 

3rd.  The  extent  and  mode  of  enjoyment. 


CHAPTER  I. 

OBLIGATION    [aND    RIGHt]    TO    KKPAIR. 

As  a  general  rule,  easements  impose  no  personal  obligation  upon  Servient 
the  owner~oFthe  servient  tenement  to  do  anything — the  burden  ^ounau.'* 
of  repair  falls  upon  the  owner  of  the  dominant  tenement  {a).  repair. 

"Ad  aqute  ductum,"  says  Bracton,  "  pertinot  purgatio  sicut  ad 
viani  pertinet  refectio  "  (b). 

"  Where  I  grant  a  way  over  my  land,  I  shall  not  be  bound  to 
repair  it,"  said  Twisden,  J.,  in  Pom/ret  v.  Rieroft  (c). 

"  By  the  common  law  of  England,  he  that  hath  the  use  of  a 
thing  ought  to  repair  it,"  said  Lord  Mansfield  in  Taylor  \. 
Whitehead  {(l). 

"  The  grantor  of  a  way  is  not  bound  to  repair  it  if  it  be 
foundi-ous  "  {e). 

This  is  in  accordance  with  the  principles  of  the  Civil  Law, 
which  imposed  the  burden  of  repair  in  cases  of  easement  upon 
the  owner  of  the  dominant,  and  not  upon  tlie  owner  of  the 
servient  tenement  (./') . 

(a)  "If  the  grantee  of  a  way  wants  [d)  (1781),  2  Douglas,  749. 

it  to  be  repaired  he  must  repair  it  him-  {i)  Com.  Dig.  Chimin.  (D.  6).     [Cf.  1 

self."     See  per  Coleridge,  J.,  in  Duncan  Wms.  Saund.  322  c  ;   1  Notes  to  Saund. 

V.  Louch  (1845),  G  Q.  B.  909  ;  66  R.  R.  566  ;    Ingram    v.   Morecrufl   (1863),    33 

592;  and  see  the  judgments  in  R.  H.  Beav.   49;    Bobbins  v.  Jones  (1863),    15 

Bxicldey  %  Sons,  Lid.  v.  N.  Bucklcit  S;  Sons,  C.  B.  N.  S.  221  :   Cohheclc  v.  Girdhrs'  Co. 

[1898]  2  Q.  B.  GOS  ;  and  Jomsy.  Frit-  (1876),  L.  R.  1  Q.  B.  D.  234  ;  Hujliway 

chard,    reported    in    Times   Newspaper,  Board  of  Macrlcsficld  v.  Grant  (1882),  51 

Feb.  7th,  1908.  L.  J.  Q.  B.  357.] 

[h)  Lib.  4,  fol.  232,  a.  (/)  In  omnibus  sorvitutibus  refectio 

(f)  (1669),  1  Saund.  322,  a  ;  see  also  ad    eum    pertinet,    qui   sibi    servitutem 

Gcrrardy.  Cooke  (1806),  2  Bos.  &  Pull.  adserit,  non  .ad  eum  cujus  res  servit. — 

N.  R.  109.  Dig.  8,  5,  6,  ^^  2 ;  ibid.  8.  si  scrv.  vind. 
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By  the  French  Code  Civil  (//),  the  expenses  incurred  in  con- 
structing an}'  works  necessary  for  the  use  or  presenation  of  any 
easement,  must  be  borne  by  the  party  entitled  to  it. 

"What  is  above  said  is  to  bo  understood  with  reference  only  to 
tlie  non-liability  to  repair  on  the  part  of  the  owner  of  the  servient 
tenement. 

It  woulil  ajtpoar  on  the  principles  hereafter  considered,  that, 
where  the  enjoyment  of  the  easement  is  had  by  means  of  an 
artificial  work  (opus  manufactum),  the  owner  of  the  dominant 
tenement  is  liable  for  any  damao-c  arising  from  its  want  of  repair. 
Thus,  if  a  man  carries  water  by  means  of  conduit-pipes  through 
his  neighbour's  land,  he  must  keep  those  pipes  in  repair  (//)  ;  [that 
is  to  say,  if  they  fall  out  of  repair  and  water  consequently  escapes 
on  the  neighbour's  land,  the  o^^•ner  of  the  dominant  tenement 
cannot  plead  the  easement  as  justifying  what  would  otherwise  be 
a  trespass,  because  the  easement  is  not,  in  fact,  being  properly 
exercised.  But  strictly  speaking,  the  dominant  owner  cannot  be 
said  to  be  under  any  liability  to  repair  (/).  It  would  appear  to  be 
more  accurate  to  say  that,  if  the  dominant  owner  cannot  exercise 
the  easement,  strictly  within  its  limits,  without  repairing  the 
artificial  work,  he  must  do  the  necessary  repairs  if  he  wishes  to 
exercise  the  easement.] 

"Where  the  easement  is  natural,  and  the  injury  to  the  servient 
tenement  arises  from  natural  causes  only,  no  such  liability 
accrues. 

The  case  oi  Hoarc  v.  Dicldmon  (J),  where  an  action  was  brought 
for  the  bad  state  of  repair  of  some  water-pipes,  is  not  opposed 
to  the  principles  above  laid  down,  although  from  the  point  upon 
which  the  Court  gave  judgment,  it  cannot  be  treated  as  an 
authority  in  support  of  it.  Nor  indeed  upon  the  facts  as  stated 
in  the  repoi-t  could  the  point  of  liability  to  repair  be  raised ;  for 
the  declaration  did  not  state  to  whom  the  pipes  belonged,  nor 
that  they  ran  through  the  plaintiff's  land,  but  alleged  merely 
that  the  defendant  caused  the  water  to  run  near  the  plaintiff's 
foundations,  whereby  they  were  rotted,  so  that,  as  the  Court  said, 
the  defendant  was  plainly  a  wrongdoer,  and  upon  this  ground 
they  gave  judgment  (/). 


0/)  Art.  698. 

(h)  fSeo  Hell  v.  Ticenhjmau  (1841),  1 
Q.  B.  760  ;  56  R.  K.  1 15  ;  Lord  Eyremont 
V.  r„lma»  (1829),  M.  &  M.  404  :  and 
Huiitphrut  V.  CouiiitM  (1877),  L.  R.  2 
C.  r.  D.  239 ;  but  cf.  h'a(h(oi  v.  Komi; 


[1905]  1  K  B.  527.] 

(i)  Jones  v.  Pritchard,  reported  wi 
Times  Newspaper,  Feb.  7th,  1908. 

(./)  (17;{0),  2  Lord  Raymond,  15C8. 

(k)  [See  Ahion  v.  Umnt  (18.J4),  3 
El.  &  Bl.  128.] 
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A   question    appears   to    liave    been    raised    in   some  oLl  cases,  Spurious 
whetlier  tlioro  Avas  not  by  the  law  of  England  an  exception  to  the  compirHor-* 
rule  already  laid  down — that  the  owner  of  the  dominant  tenement  ^'"'"*^  owner 
was  bound  to  make  the  necessary  reparations. 

In  Fitz.  Nat.  Brev.  (/),  tliere  is  a  writ  commanding  the  mayor 
and  sheriff  of  a  town  to  summon  one  before  tliem  for  not  repairing 
his  cellar,  to  the  damage  of  him  who  lias  a  cellar  beneath  it,  which 
by  the  cii.sfoin  of  tJie  mid  to/cii  he  was  bound  to  repair.  The  otlier 
writ  de  reparatione  facienda  {///)  is  the  case  of  a  house  becoming 
ruinous  and  dangerous  to  the  neighbouring  houses. 

Tliere  is  a  case  in  Keilwey  («),  as  follows :  "  It  seems  to  Fineux 
and  Brudnell  in  the  K.  B.,  that  where  I  have  a  chamber  below 
(meason  pavaile),  and  another  has  a  chamber  above  mine  (haute 
meason),  as  they  have  here  in  London,  in  this  case  I  may  compel 
him  who  has  the  chamber  above  to  cover  his  chamber  for  the 
salvation  of  the  timber  of  my  chamber  below  ;  and  in  the  same 
manner  he  may  compel  me  to  sustain  my  chamber  below,  bv  the 
reparation  of  the  principal  timber  for  the  salvation  of  his  chamber 
above. — Nota  et  stude.  For  some  at  the  bar  think  that  I  may 
suffer  my  chamber  to  fall  down  (deschuer)  ;  but  all  were  agreed 
that  I  could  not  abate  my  chamber  to  the  destruction  of  the  npjier 
chamber  (o),  and  the  manner  for  me  to  compel  another  to  sustain 
his  chamber,  ut  supra,  //'  fhe  /air  be  .such,  is  by  action  on  the 
case,"  &c. 

So  it  is  said  by  Rainsford,  J.,  in  Poinfrct  v.  Rlcrqft  {p),  '•  If  a 
man  demise  by  deed  a  middle  room  in  a  house,  and  afterwards 
will  not  repair  the  roof,  whereby  the  lessee  cannot  enjoy  the 
middle  room,  an  action  of  covenant  lies  for  him  against  his  lessor." 

The  case  in  Keilwey  was  doubted  by  Lord  Holt,  in  Tenant  v. 
Goldwin  {q),  where  he  said,  ■•'  he  thought  the  writ  in  Fitzherbert 
must  be  founded  upon  the  particular  custom  of  places."  Serjeant 
Williams,  in  his  note  to  Poinfrct  v.  Rlcrqft  (r),  observes,  '"  It  is 
difficult  to  say  upon  what  other  ground  but  custom  such  an  action 
can  be  supported." 

In    Edicard-s    v.    llalinder  U),    an    action    was   broujjht   by    the  ^•'''"■'"■"'<  v. 


{/)  121  F.  {q)  (1705),  1  Salk.  360;  S.  C,  2  Lord 

[m]   127  C.  Raymond,  1089. 

(«)  98  b.  {>•)  (16G9),  1  Saund.  322,  note  ;  1  Notes 

(o)  Vide  per  Parke,  B.,  in   JTan-'is  \.       to  Saund.  .'ioS. 

Ryding  (1839),  5  M.  &  W.  71.  (•«)  (1584),  2  Leon.  93;  S.  C,  Pophani, 

[p]   (1669),  1  Saund.  322.  40. 
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tenant  of  a  eelku-  against  the  tonaut  of  the  room  above,  botli 
holding  under  tlie  same  landlord,  for  overloading  his  floor, 
wlK-reby  it  foil  through  and  destroyed  the  plaintiff's  wine  in  the 
cellar  beneath. 

The  defendant  pleaded,  "  That,  before  the  charging  of  the  floor, 
ut  supra,  the  said  floor  had  sustained  greater  weight,  and,  further, 
that  the  landlord  let  the  said  shop  to  him,  to  lay  there  the  weight 
of  thirty  tons,  and  he  had  laid  there  but  the  weight  of  twelve 
tons  ;  and  also  that  the  walls  of  the  said  cellar  were  so  weak  that 
the  floor  of  the  said  shop  fell  by  reason  thereof."  Upon  which 
there  was  a  demun-er  in  law,  and  judgment  was  given  for  the 
plaintiff,  which  was  aflinned  on  a  WTit  of  error  in  the  Exchequer 
Chamber,  as  it  would  appear,  upon  the  ground  that  there  being  no 
traverse  of  the  fact  charged  in  the  declaration — the  overloading — 
the  plea  was  impertinent.  Nothing  whatever  was  decided  as  to 
the  liability  to  repair. 

(jrent,  B.,  was  of  opinion,  '"  That  the  defendant  had  not  fully 
answered  the  declaration,  for  he  was  charged  with  the  laying  too 
much  weight  on  the  iloor  there,  so  as  vi  ponderis  it  fell  down  ;  to 
which  the  defendant  has  said  that  the  walls  were  ruinous  in 
occultis  partibus,  and  doth  not  answer  to  the  surcharging  (scil.) 
absque  hoc,  that  he  did  surcharge." 

Clarke,  B.,  agreed  with  Gent,  B.,  as  it  appears,  in  opposition  to 
Manwood,  C.  B.,  who  thought  no  traverse  was  necessary. 

The  report  in  Popham  gives  the  argument  in  the  Exchequer 
Clianiber  ;  from  wliicli  it  appears  that  the  judgment  was  affirmed 
on  tho  same  ground  that  it  was  given  below. 

In  an  anonjTnous  case  (/),  it  is  said,  "If  a  man  has  an  upper 
room,  an  action  lies  against  him  by  one  who  has  an  under  room, 
to  compel  him  to  repair  his  roof.  And  so  where  a  man  has 
a  ground  room,  they  over  him  may  have  an  action  to  compel  him 
to  keep  up  and  maintain  his  foundation.  Sed  qua?re.  For  if  a 
man  build  a  new  house  under  the  roof  of  an  old  one  which  is 
roady  to  tumble,  whether  he  shall  have  a  A\rit  de  reparatione 
facienda,  because  debet  et  consucvit  are  necessary  words  in  the 
declaration." 

Holt,  (J.  J.,  said,  "  That  every  man  of  common  right  ought  so 
to  sujiport  his  own  house  as  that  it  may  not  b(!  an  annoyance  to 
another  man's  "  {u). 


(0  (1796),  11  Mod. 


[u)  [See  this  dictum  referred  to  per 
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The  report  of  the  case  in  Keilwey  in  reaUty  amounts  to  no  morn 
than  a  statement  that  such  a  point  had  been  agitated.  The  dictum 
of  Eainsford,  J.,  in  Poii/frcf  v,  liirro/f,  was  probably  founded, 
according  to  Serjeant  Williams,  upon  this  report ;  there  seems 
also  some  doubt  whether  it  did  not  proceed  on  tlio  ground  of  a 
covenant  implied  in  the  demise.  The  writ  in  Fitzherbert  is 
obviously  founded  on  a  local  custom  only ;  and  the  ease  in 
Leonard  went  off  entirely  on  a  point  of  pleading.  There  appears, 
therefore,  to  be  no  authority  whatever  to  oppose  to  the  opinion 
of  Lord  Holt,  that  such  an  obligation  could  only  exist  when 
specially  imposed  (r),  [except  in  cases  between  landlord  and  tenant. 


SpxiriouB 
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Cur.  in  A/.i(on  v.  Grant  (1854),  3  E.  & 
B.  128.  But  he  is  not  bound  to  repair 
it,  but  only  to  prevent  his  neighbour  from 
being  injured  by  its  fall.  Chauntlcr  v. 
RobmsoH  (1849),  4  Exch.  163,  per  Cur. 
Note  the  di.stiuction  between  such  cases 
and  those  in  which,  although  there  bo 
no  duty  to  repair,  yet  the  defendant 
is  held  liable  for  injury  caused  by  a  use 
of  some  part  of  his  premises,  ex.  gr.,  a 
drain,  which,  by  reason  of  its  improper 
construction,  causes  damage  to  the 
neighbour's  house,  as  in  Ahtoii  v.  Grant, 
ubi  sup.] 

(.r)  [See  Serjt.  Williams'  note,  1  Wras. 
Saund.  321 ;  1  Notes  to  Saund.  558  ; 
Colebeck  v.  Girdlcrs'  Compnnij  (1876), 
L.  R.  1  Q.  B.  D.  234.] 

The  following  cases  are  given  in  the 
American  edition  of  this  book,  by 
"  E.  Hammond,  Counsellor  at  Law," 
New  York,  1840.  In  Loring  v.  Bacon, 
4  Mass.  Rep.  575,  the  question  arose 
whether  the  owner  of  the  lower  part  of 
the  house  was  obliged  to  contribute  to 
the  repairs  of  the  upper  part.  Parsons, 
C  J.,  in  delivering  the  judgment  of  the 
court,  says  :  —  "  The  plaintitl'  declares  in 
case  upon  several  promises.  The  first 
count  is  indebitatus  assumpsit  in  the 
sum  of  eighty  dollars,  according  to  the 
account  annexed  to  the  writ,  the  items  of 
which  are  for  timber,  boards,  shingles, 
nails  and  labour,  and  victualling  the 
•workmen.  The  second  count  is  a  quan- 
tum meruit  for  the  same  items,  techni- 
cally supposed  to  be  different  but  similar. 
The  third  count  is  a  general  indebitatus 
assumpsit  for  eighty  dollars,  laid  out 
and  expended. 

' '  The  facts  being  agreed  by  the  parties, 
the  question  of  law  comes  before  the 
court  on  the  case  stated.  From  this  case, 
it  appears,  that  the  defendant  is  seised 
in  fee  simjjle  of  a  room  on   the  Imver 


floor  of  a  dwcliing-house,  and  of  the 
cellar  under  it ;  and  that  the  plaintiff  is 
seised  in  fee  of  u  chamber  over  it,  and  of 
the  remainder  of  the  house  ;  that  the 
roof  of  the  house  was  so  out  of  repair, 
that  uidess  repaired  no  part  of  thehou»(> 
could  be  comfortably  occupied  ;  that  the 
defendant,  though  seasonably  requested 
by  the  plaintiff,  refused  to  join  with  hini 
in  repairing  it ;  and  the  plaintitt'  theu 
made  the  necessary  repairs,  and  has 
brought  this  action  to  recover  damag<''s 
for  her  refusal  to  join  in  the  repairs. 
It  is  also  agreed  that  the  parties  had 
from  time  to  time  repaired  the  respec- 
tive parts  of  the  house  at  their  several 
expenses.  And  the  question  submitted 
to  the  court  is,  whether  the  plaintiff 
can  recover  in  this  action. 

' '  This  is  an  action  of  the  first  impres- 
sion. No  express  pi'omise  is  admitted  ; 
but,  if  there  is  a  legal  obligation  on  the 
defendant  to  contribute  to  these  repairs, 
the  law  will  imply  a  promise. 

"We  have  no  statute,  nor  any  usage 
upon  this  subject,  and  must  apply  to  the 
common  law  to  guide  us. 

"Although,  in  the  case,  the  parties 
consider  themselves  as  severallj'  seised 
of  diffei'cnt  parts  of  (me  dwelling-house, 
yet,  in  legal  contemplation,  eich  of  the 
parties  has  a  distinct  dwelling-house 
adjoining  together,  the  one  being 
situated  over  tlie  other.  The  lower 
room  and  the  cellar  are  the  dwelling- 
house  of  the  defendant ;  the  chamber, 
roof  and  other  parts  of  the  edifice  arc 
the  plaintiff's  dwelling-house.  And  in 
this  action  it  appears  that,  having 
repaired  his  own  house,  he  calls  upon 
her  to  contribute  to  the  expenses, 
because  his  house  is  so  situated  that 
she  derives  a  benefit  from  his  repairs, 
and  would  have  suffered  a  damage  if 
he  had  not  rejiaired. 
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,lii  M<ihr\.  JI<nnvr/.[;/),  :i  case  in  whicli  the  relationship  of 
landlonl  ami  tenant  existed,  it  was  held  that  the  liahility  to  repair 


"  Upon  a  vt-ry  full  rcsoarch  into  the 

firinciples  und  uiiixims  of  the  conimou 
aw.  we  cAunot  rtnd  that  any  remedy  is 
provided  for  the  plaintiff. 

••  Houses  for  the  habitation,  and  mills 
for  the  MipjKirt  of  man,  are  of  hifjli  nni- 
Kideratioii  at  commun  law  ;  and,  when 
htilden  in  tonmion  or  joint  tenancy, 
n-niedies  are  provided  atrain^t  tlmse 
tenants,  who  refuse  to  join  in  necessary 
reparation,  bv  the  writ  de  reparatiune 
faeiendA  ;  CS.  Litt.  200  b ;  Fitz.  N.  B. 
295.  In  Co.  Litt.  .56  b,  it  is  said,  that  if 
a  man  has  a  house  so  near  to  the  house 
of  his  ui-i;.'hbuur  and  he  suffers  it  to  be 
so  ruinous  that  it  is  likely  to  fall  on  his 
neijfhbour's  house,  he  may  have  a  writ 
de  domo  reparauda,  and  compel  him  to 
repair  his  house.  In  Keilwey,  98  b,  pi. 
4.  there  is  a  case  reported,  in  the  time  uf 
llenry  the  Eighth,  in  whi(-h  Fineux  and 
Brudnell,  justices  of  the  Kintr's  Bench, 
were  of  opinion,  that  if  a  man  have  a 
house  underneath,  and  another  have  a 
house  over  it,  as  in  the  ease  in  London, 
the  owner  of  the  first  house  may  compel 
the  other  to  cover  the  house,  to  preserve 
the  timbers  of  the  house  underneath,  and 
8.1  nuiy  the  owner  of  the  house  above 
I-  impel  the  other  to  repair  the  thubers  of 
his  hou.se  below ;  and  this  by  action  of 
the  case.  But  some  of  the  bar  were  of 
opinion,  that  the  owner  of  the  house 
undenienth  might  suffer  it  to  fall ;  yet  all 
agreed  that  he  could  not  pull  it  down  to 
destroy  the  h'  use  above.  And  in  Fitz. 
N.  B.  25>G,  there  is  a  writ  of  this  kind. 
But  in  the  ca.se  of  Temnit  v.  Goldnin 
(171)4),  G  Mod.  314,  Lord  Holt  was  of 
opiuion  that  this  writ  was  by  virtue 
oif  a  particular  custom,  and  not  of  the 
common  law;  and  he  doubted  the  case 
in  Ktilwi-y. 

"  But  there  is  uufnustionahly  a  writ 
at  common  law,  de  domo  reparanda,  the 
form  of  which  we  have  in  Fitz.  N.  B. 
•i'J.j,  in  whicli  A.  is  commanded  to  repair 
a  certain  house  of  his  in  N.  which  is  in 
danger  of  falling  to  the  nuisaii'e  <if  the 
freehold  of  B.  in  the  same  t;iwn,  and 
which  A.  ought,  and  hath  been  used,  to 
rej)air,  kc.  This  writ,  Fitzherbert  says, 
lii-!s  when  a  man,  who  has  :i  house  a'ljoin- 
ing  to  the  hou»«e  of  his  j.eighbour,  suffers 
hi^  house  to  lie  in  decay  to  the  annoyance 
of  his  neighlxjur's  house.  A)id  if  the 
]ilaintit)'  reeover,  he  hhall  have  liis 
dumiigen  :  and  it  shall  Ik?  .iwarded  that 
the  defendant  repair,  and  that  he  be 
n-iitrained  until   he  do  it.      But  it   is 


otherwise  in  an  action  of  the  case  ;  for 
there  the  plaintiff  can  recover  damages 
oiJy.  And  there  appears  no  reasonable 
cause  of  distinction  in  the  cases, 
whether  a  house  adjoin  to  another  on 
ouo  side,  or  above,  or  lUKlcrueath  it. 

"But  if  the  case  in  Keilwey  is  law, 
the  plaintiff  cannot  recover,  for  by  that 
case  the  defendant  could  have  compelled 
the  plaintiff  to  repaii-  his  house,  or  com- 
pensate her  in  damages  for  the  injury 
she  had  sustained  from  his  neglect  to 
repair  it.  And  he  has  the  like  remedy 
against  her. 

"If  the  case  in  Keilwey  is  not  law, 
thcTi,  upon  analogy  to  the  vrnt  at 
common  law,  the  plaintiff  cannot  compel 
the  defendant  to  contribute  to  his 
expenses  in  repaii'ing  his  own  house. 
But  if  his  house  be  considered  as  adjoin- 
ing to  hers,  she  might  have  sued  an 
action  of  the  case  against  him,  if  he  had 
suffered  his  house  to  remain  in  decay  to 
the  annoyance  of  her  house. 

''In  every  view  of  this  case,  there  i.s 
no  legal  ground  on  which  the  plaintiff'.s 
action  can  be  supported.  We  do  not 
now  decide  on  the  authority  due  to  the 
case  in  Keilwey ;  but  if  an  action  on 
the  case  should  come  before  us  founded 
on  that  report,  it  will  deserve  a  further 
and  full  consideration.  The  plaintiff 
must  be  called." 

In  Cheesehoroxgh  v.  Green,  10  Conn. 
ol8,  which  was  an  action  on  the  case 
brought  by  the  owner  of  the  lower  part 
of  a  store  against  the  owner  of  the 
upper  part  and  roof  of  th(>  building  to 
re  over  damages  for  suffering  the  roof 
to  be  out  of  repair,  the  Court  held,  that 
the  action  could  not  be  sustained  ;  in  a 
Court  of  Chancery  only  can  the  pliiutiff 
have  adequate  remedy.  Daggett,  C.  J.: 
"The  declaration,  in  substance,  is  that 
the  plaintiff  owns  the  first  and  second 
stories  of  a  brick  store,  and  the  de- 
fendant owns  the  third  storey  and  roof. 
Tiie  defendant  has  suffered  the  roof  to 
dccaj'  and  become  leaky  and  ruinous, 
so  that  the  lower  part  of  the  building 
is  injured,  and  for  this  neglect  of  the 
defendant  this  action  is  brought.  The 
Superior  Court,  on  a  trial,  found  the 
facts  alleged  true,  but  adjudged  the 
declaration  insufticii>nt.  It  is  now  to  be 
decided  by  this  Court,  whether  this 
action  can  be  sustained.  There  is  no 
statute,  nor  any  custom,  nor   any  ad- 


(//)  [1893]  2  Q.  B.  177. 
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[existed  although  not  specially  imposed.  The  defen-lant  was  the 
owner  of  a  huildino-  tlie  difTorent  floors  of  which  were  let  hy  hini 
separately.  The  staircase,  by  means  of  wliich  access  to  the  separate 
sets  of  rooms  was  obtained,  remained  in  the  possession  and  control 
of  the  defendant,  and  the  tenancy  agreements  contained  no  refer- 
ence to  the  staircase.  The  plaintiff,  who  had  in  the  course  of 
business  called  on  the  tenant  of  one  of  the  floors,  fell,  tlirough  tlie 
defective  condition  of  the  stairs,  and  sustained  injuries.  In  an 
action  brought  by  the  plaintiff  in  respect  of  the  injuries  so  sus- 
tained it  was  held  that  there  was,  by  necessary  implication,  an 
agreement  by  the  defendant  with  his  tenants  to  keep  the  staircase 
in  repair,  and,  as  the  defendant  must  have  known  and  contem- 


judged  case  in  Conuecticut  on  the  sub- 
ject. The  plaintiff  relies  upon  the 
principles  of  the  common  law  to  uphold 
this  action.  He  founds  himself  princi- 
pally on  a  case,  Keilvvey,  98  b,  pi.  4, 
where  the  doctrine  was  laid  down  by 
two  judges  of  the  Court  of  King's 
Bench.  In  Tenant  v.  GoMwin  (1794), 
6  Mod.  314;  S.  C,  1  Salk.  360,  Lord 
Holt  disapproved  of  the  case  in  Keilwey, 
and  said,  that  it  was  supported  by  the 
custom  of  particular  places,  and  not  by 
the  common  law.  There  was  a  writ  de 
reparatione  facienda  against  those  of 
several  joint  tenants,  or  tenants  in 
common,  who  refused  to  join  in  neces- 
sary repairs.  So  if  the  house  of  A.  be 
near  that  of  B.,  and  the  former  becomes 
so  ruinous  that  it  endangers  the  latter, 
B.  may  have  a  writ  de  domo  reparanda, 
and  compel  A.  to  repair  his  house.  I 
am  not  aware  tliat  any  such  wi'it  has 
been  known  in  the  practice  of  our 
courts.  Perhaps  an  action  on  the  case 
would  lie  against  any  one  who  should 
negligently  suffer  his  building  to  decay, 
and  fall  on  and  injure  the  property  of 
another,  on  the  maxim  Sic  utere  tuo  ut 
alienum  non  laedas.  That,  however,  is 
not  this  case. 

"  Nor  can  we  say,  in  the  absence  of 
statute  regulation,  or  express  decision, 
that  this  doctrine  is  so  reasonable  that 
an  action  can  be  sustained.  In  large 
cities,  houses  generally  consist  of  four 
or  five  stories.  The  owner  of  the  fifth 
story,  upon  the  principle  assumed  by 
the  plaintiff,  is  compellable  to  furnish  a 
sufficient  roof  to  protect  the  whole  build- 
ing against  wafer.  Also,  the  owner  of 
each  story  is  obliged  to  secure  the  side 
and  ends,  as  the  case  may  be,  against 
the  entrance  of  water  to  the  annoyance 
of  all  those  who  own  or  occupy  below. 

G. 


Sparious 
oawnient  to 
C'linpel  K<.T- 
viciit  owner 

to  repair. 

Hancock 


The  owner  of  the  lower  story  is  com- 
pellable, also,  to  keep  the  foundatio-i 
suitably  repaired,  to  sustain  each  of 
the  other  stories,  with  their  additional 
(as  the  case  may  be)  superincumbent 
weight. 

"These  considerations,  and  others 
easily  suggested,  would  lead  to  the  con- 
clusion, that  a  remedy  in  such  case  can 
be  furnished  only  by  a  Court  of  Chan- 
cery. The  principles  adopted  by  Chan- 
cellor Kent  in  Campbell  v.  Jlesier  c^-  al., 
4  Johns.  Ch.  Rep.  334,  countenance  this 
idea.  The  case  of  Luring  v.  Bacon,  4 
Mass.  Rep.  575,  was  pressed  by  the 
counsel  for  the  plaintiff.  There,  it  was 
decided,  that  the  owner  of  the  upper 
story  could  not  recover  in  assumpsit 
against  the  owner  of  the  floor  and  cellar, 
for  necessary  repairs  to  the  roof.  Chief 
Justice  Parsons  speaks  of  the  case  in 
Keilwey,  without  deciding  on  its  au- 
thority. He  does  not  decide  the  plaintiff 
to  be  without  remedy  ;  he  says  truly, 
he  has  no  legal  ground  for  recovery.  It 
will  be  borne  in  mind,  that  there  was 
then  [1806]  no  Court  of  Chancery  in 
Massachusetts." 

[In  Graves  v.  Biirdan  (26  N.  Y.  501), 
Judge  Rosekrans  says: — "The  rule 
seems  to  be  settled  in  England,  that 
when  a  house  is  divided  hito  different 
floors  or  stories,  each  ocpupied  by  dif- 
ferent owners,  the  proprietor  of  the 
ground -floor  is  bound  by  the  nature 
and  condition  of  his  property,  witliout 
any  servitude,  not  only  to  bear  the 
weight  of  the  upper  storv',  but  to  repair 
his  own  property,  so  that  it  may  he  able 
to  bear  such  weight.  The  proprietor  of 
the  ground  story  is  obliged  to  ujihald  it 
for  the  support  of  the  upper  story." 
(See  Washbuni  on  Ea.seraents,  564  to 
573.)] 
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[plated  that  it  would  be  used  by  persons  having  business  with  such 
tenants,  there  was  also  a  duty  on  the  defendant  towards  sucli 
persons  to  keep  it  in  a  reasonably  safe  condition  and  the  action 
was  therefore  maintainable. 

In  the  judgments  delivered  by  the  Court  of  Appeal  [z),  the 
ordinary  rule  that  the  person  in  the  enjoyment  of  an  easement 
is  bound  to  do  the  necessary  repairs  appears  to  have  been  recog- 
nized, and  the  judgment  proceeded  upon  the  reasoning  that,  in  the 
circumstances  of  that  case,  the  grantor  of  the  easement  had  by 
necessary  implication  undertaken  the  obligation  of  repairing,  Lord 
Esher,  M.  R.,  in  effect,  basing  his  decision  upon  the  ground  that 
the  landlord  would  be  derogating  from  his  grant  in  not  keeping 
the  staircase  in  such  a  condition  as  to  allow  the  tenants  to  obtain 
access  to  their  premises. 

In  JLiryroir.s,  Aroiison  Sf  Co.  v.  Hartopp  {a)  it  was  held  that  the 
defendants,  who  Avere  landlords  to  the  jilaintiffs  of  a  floor  in  a 
building,  were  bound  to  keep  a  rainwater  gutter  in  the  roof,  which 
was  under  their  control,  in  such  a  condition  as  not  to  cause  damage 
to  the  plainiiffs.  The  plaintiffs  had  given  notice  to  the  defendants 
that  the  gutter  had  become  stopped  up,  but  the  defendants 
neglected  to  have  the  stoppage  cleared  away,  and  the  plaintiffs 
were  held  entitled  to  recover  in  respect  of  damage  thereby  caused 
to  them.] 

The  Civil  Law  recognizes  the  existence  of  such  an  easement  as 
this  (oneris  ferendi),  as  distinguished  from  the  ordinary  easement 
of  support  (tigni  immittendi)  ;  but  it  appears,  that  the  additional 
obligation  of  repair  could  only  be  imposed  by  an  express  stipula- 
tion to  that  effect  in  the  instrument  creating  the  easement  {h),  or 


(:)  Lord  Eshcr,  M.  R.,  and  Bowen 
and  Kay,  L.  JJ. 

»  [1905]  1  K.  B  472. 

(b)  MudtiH  autem  ri'fectioniH  in  li;'ic 
actione  ad  euni  inudum  pertinct,  qui  in 
nervitute  impowita  continetur :  forto,  ut 
rcficmt  lapide  quadrato,  vel  lapido  «tnic- 
tili,  vel  quoviH  alio  opore,  quod  in  Kcrvi- 
tute  di<  turn  fht. — Dig.  8,  5,  b,  §  .'),  hi 
uerv.  vjud. 

"  II  ne  faut  pas  croire,  avec  lo  plus 
grand  nonilire  dcs  interprotes  au  droit, 
quo  la  Hcrvitudo  oneris  ferendi  ait  etc 
uno  f'xcfption  il  retti-  ruffle.  II  etait  bien 
d'uhagc  do  htipul(  r  dans  cctto  Kcrvitude, 
(JUL-  h:  v'lisin  MTait  olili^re  de  reeonstruirc 
ft  d'entretcnir  lo  mur,  ou  le  pillitr  qui 
Houteuait   quolque  partio  du    batiiaent 


voisin  ;  mais  c'etait  li  I'effet,  non  pas  du 
droit  dc  servitude  on  lui-inCme,  mais 
d'une  Ktipulation  particuliere,  ujoutee 
au  droit  de  servitude.  En-i-ore  Aquilius 
(i alius,  I'un  des  phis  celebres  juriscon- 
sultes  Romains,  pretendait-il  que  cette 
oblifjation  etait  contraire  a  la  nature  des 
servitudes.  Les  autres  jurisconsultes  se 
contentaient  dedire  (jue  le  voisin  pouvait 
Eo  liberer  de  eette  oblij^ation  en  abundon- 
nant  le  fonds  sur  lecjuel  le  inur,  cm  la 
colonne,  qui  portait  I'edifice  voisin,  etait 
situe  ;  et  dans  tout  cas,  le  proprietaire  du 
fonds  dominant  n'en  pouvait  pasdeinan- 
der  lo  rctablissenicut  par  Paction  reelle 
confessoria  scrvitutis^  mais  seul<  rncnt  en 
vertu  do  I'c'quite,  itnplorutinitc  ojjieii 
_/«(/«■(«. "^Merlin,  Repertoire  de  Juris- 
prudence, tit.  Servitude,  p.  44. 
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at  all  events  there  must  have  been  a  prescriptive  riglit  to  Iho 
repair,  as  well  as  to  the  support.  Indeed  it  has  been  doubted 
whether  such  an  easement  could  exist  at  all,  unless  the  precise 
technical  expression  "  paries  oneri  ferendo  "  was  inserted  in  the 
original  grant  (r). 

Tlie  servitude  of  the  Civil  Law,  called  "  paries  on^ri  ferendo," 
imposed  upon  the  owner  of  tlie  servient  tonemont  tlio  obligation 
not  only  of  supporting  the  dominant  edifice,  but  also  of  keeping 
his  own  buildings  in  such  a  state  of  repair  as  should  enable  them 
to  sustain  the  pressure.  The  validity  of  this  servitude,  though 
admitted  to  be  of  an  anomalous  character,  appears  to  have  been 
fully  established,  notwithstanding  some  difference  of  opinion 
upon  this  subject  {(/)  :  but  still  it  was  said  that  the  obligation 
was  not  upon  the  person,  but  upon  the  tenement,  and  that  by 
relinquishing  the  tenement,  the  owner's  liability  to  repair  was 
determined  (e). 

This  obligation  to  repair  was,  however,  strictly  construed,  and 
did  not  carry  with  it  as  an  incident  any  obligation  to  furnisli 
support  to  the  dominant  tenement  during  any  necessary  repara- 
tion of  the  servient  tenement.  In  this  respect  the  owner  of 
the  dominant  tenement  was  bound  to  take  care  of  himself,  by 
shoring  or  other  means,  or,  if  he  neglected  so  to  do,  he  might 


Spurioun 
eaj*cment  to 
compel  ser- 
vient owner 

to  repair. 

Civil  luw. 


(c)  Stair's  Inst.  328 ;  Erskine,  Inst. 
431. 

{(l)  Eum  debere  columnam  restituere, 
qufc  onus  vicinanim  Eedium  ferebat, 
cujus  essent  tedes,  qure  servirent :  non 
eum,  qui  imponerc  vellet :  nam  cum  in 
lege  sedium  ita  scriptum  est — panes 
oncri  ferendo,  uti  nunc  est,  ita  sit — satis 
aperte  significari,  in  perpetuum  parie- 
tem  esse  debere ;  non  etiim  hoc  his 
verbis  dici,  "  ut  in  perpetuum  idem 
paries  tetemus  esset,"  quod  ne  fieri 
quidem  posset,  sed  "uti  ejusdem  modi 
paries  in  perpetuum  csset  qui  onus  sus- 
tineret ;  "  quemadmodum,  si  quis  alicui 
cavisset,  ut  servitutem  prseberet,  qui 
onus  suum  sustineret,  si  ea  res,  qua' 
servit,  et  tuum  onus  ferret,  perisscr, 
alia  in  locum  ejus  dari  debeat. — Dig.  S, 
2,  33,  de  scrv.  prted.  urb. 

In  servitute  oneris  ferendi  hoc  am- 
plius  est,  quod  vicinus  columuam  aut 
parietein  qui  oneri  ferendo  est  rcficere 
tenetur,  et  idoneum  ouere  sustinendo 
praestare,  qua  parte  servitus  hajo  de- 
generat  et  spuria  esse  agnoscitur — 
quippe  cum  contra  naturam  servitutum 
hoc  sit  ut  quis  cogatur  aliquid  facere  in 


suo. — Vinnius,  Inst.   Lib.   2,   tit.  3,   de 
serv.  urb.  §  3. 

Etiam  de  servitute,  qure  oneris  ferendi 
causa  imposita  erit,  actio  nobis  competit, 
ut  et  oncra  ferat,  et  icdilicia  reficiat  ad 
eiim  modum,  qui  servitute  inqDosita  com- 
prehensus  est.  Et  Gallus  putat,  non 
posse  ita  servitutem  imponi,  "  ut  quis 
facere  aliquid  cogeretur,"  sed  "  ne  me 
facere  pi'ohiberet :  "  nam  in  omnibus  ser- 
vitutibus  refectio  ad  eum  pertinct  qui 
sibi  servitutem  adserit ;  non  ad  eum, 
cujus  re-;  servit.  Sed  evaluit  Scrvii  sen- 
tentia  in  proposita  specie,  ut  possit  quis 
defendere,  jus  sibi  esse,  cogere  advei-sa- 
rium  reficere  parietem  ad  onera  sua 
sustiuenda. — Dig.  8,  5,  6,  j  2,  si  serv. 
vind. 

(e)  Labeo  autem  banc  servitutem  non 
horainem  debere,  sed  rem  ;  denique 
licere  domino  rem  derelinquere,  scribit. 
Ibidem. 

Ha;c  autem  actio  in  rem  magis  est, 
quam  in  personam  :  et  non  alii  com- 
petit, (piam  domino  a>dium,  adversus 
d(miinum  :  sicuti  cjeterarum  scrvitutiuii 
iutentio. — Ibid,  j  3. 


4S4 


INCIDENTS  OF  EASEMENTS. 


Spurious 
ea»t'meul  to 
compel  ser- 
vient owuor 

to  repair. 

CirilUw. 


CjJe  Cinl. 


Scotch  l;i 


Lord  Stair. 


•'take   down  Ids  house  (./')   and   rebuild   it    when    the   wall  was 
restored ''  (<j). 

The  analogous  servitude  "  tigni  iramittendi,"  clearly  imposed 
no  obligation  on  the  owner  of  the  servient  tenement  to  keep  hi'i 
walls  in  repau- ;  the  right  conferred  was  "  to  insert  a  beam  into 
the  neighbour's  wall,  so  that  it  might  remain  there,  and  the 
neighbour's  wall  might  sustain  the  weight,"  but  nothing  beyond 
this{/i). 

By  the  French  Civil  Code,  when  the  different  stories  of  a  house 
belong  to  different  proprietors,  their  respective  rights  and  liabili- 
ties are  fixed  with  great  minuteness — supposing  the  instruments 
creating  their  respective  titles  to  contain  no  provision  for  rppair. 
The  main  walls  (gros  murs)  and  roof  are  kept  in  repair  at  the 
expense  of  all  the  proprietors,  each  contributing  according  to  the 
value  of  the  portion  which  belongs  to  him :  the  proprietor  of  each 
story  is  bound  to  keep  in  repair  his  own  floor  ;  the  proprietor  of 
the  first  story  is  bound  to  keep  in  repair  the  staircase  leading  up 
to  it ;  the  proprietor  of  the  second  is  bound  to  keep  in  repair  that 
part  of  the  staircase  which  leads  from  the  fu-st  story  to  him  ;  and 
so  ^vith  regard  to  the  other  proprietors  (/). 

The  Scotch  law,  which  to  a  great  extent  is  based  upon  the  civil 
law,  is  in  accordance  with  the  doctrine,  "  that  to  impose  such  an 
obligation  to  repair  on  the  owner  of  the  servient  tenement,  there 
miist  be  either  an  express  stipulation  to  that  effect,  or  actual 
proof  that  there  is  a  prescriptive  right  to  the  repair  as  well  as  to 
the  support." 

"  The  precise  positive  servitude  of  city  tenements,"  says  Lord 


(/)  *•  Ironicma  consilium,"  says 
Polliier. 

(y;  Sicut  autem  refectio  parietis  ad 
viciuuin  pfrtinet,  ita  fuilura  adificiorum 
vicini.  t.ui  servitus  deboiiir,  (juumdiu 
paritH  rt-Kuietur,  ad  inferioruiii  viciiiuni 
non  debet  pertinere ;  nam,  ni  non  vult 
Hupcrior  fulcire,  deponat :  ct  restituet 
cum  paries  fuerit  restitutuH.  Et  hie 
quoijue  hicut  in  <ffiteria  Bervitutibus, 
actio  contraria  dabitur :  hoc  est,  Jiix 
ttbi  Hon  rimr  me  cnr/ere. — Dig.  8,  5,  8,  si 
Bcrv.  vind. 

(/i,  In  imponenda  scrvitute  tigni  ini- 
mitteiidi  lux:  ajritur.  ut  ex  nu-tro  piiriete 
licf-al  tiffiiuiii  iiatMiu  immittcrc  in  paric- 
t*ni  vicini  Jia  ut  iU  rcquicscat,  et  vicini 
paricH  su»tineat  onus  imtnissi — i.ihil  am- 
plius. — Vinnius,  lust.  Lib.  2,  tit.  de 
•erv.  urb.  3. 


Competit  mihi  actio  ad  versus  eum,  qui 
ccssit  mihi  [talem]  scrvitutcm,  ut  in 
parietem  ejus  tigna  inimiitcre  mihi 
liceat,  ,supr;i(iue  ea  tigiia  (verbi  gratia) 
porticum  ambulatoriam  facere,  huperque 
eum  parietem  columuas  structiles  im- 
ponere,  qufe  tectum  poiti<  us  ambula- 
torite  sustineant. — Dig.  8,  5,  8,  §  1,  si 
eerv.  vind. 

Distant  autem  hseactiones  (i.e.,  oneria 
ferendi  et  tigui  immittendi)  iuter  se : 
quod  superior  (iuidem  locum  habetetiam 
ad  compcUcndum  vicinum  reficere  parie- 
tem [mcum]  ;  ha;c  vero  locum  habet  ad 
hoc  sohiin,  ut  tigna  suscipiat:  quod 
n')n  e.«<i  c.iutra  gemra  servitulum. 
lbi>l.  ^  -J. 

(i;  Art.  G6-1  ;  Pardessus,  Traite  dea 
Servitudes,  288. 
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Stair,  "  is  the  servitude  of  support,  wliereby  the  servient  tenement  Spurious 

is  liable  to  boar  any  burden  for  tlie  use  of  the  dominant,  and  that,  compel  hit- 

either  by  laying  on  tlie  weight  upon  its  walls  or  other  parts  there-  ^"""^  "^per 
of,  or  by  putting  in  joists,  or  other  means  of  support,  in  the  walls 


of  the  same,  which  the  liomans  called  servitutem  tigni  immittendi ; 
or  otherwise,  this  servitude  may  be  by  bearing  the  pressure,  or 
putt,  of  any  building,  for  the  use  of  the  dominant  tenement,  as 
of  a  vault,  or  pend,  or  the  like  ;  such  is  the  servitude  of  super- 
structure whereby  any  building  may  be  built  upon  the  servient 
tenement.  Ijiko  unto  which  is  now  frequent  in  Edinburgh,  when 
one  tenement  is  built  above  another  at  diverse  times,  or  diverse 
stories  or  contignations  of  the  same  tenement  are  bought  by  diverse 
proprietors,  and  thereby  the  upper  becomes  a  distinct  tenement, 
and  hath  a  servitude  upon  the  lower  tenements,  whereby  they 
must  support  it.  The  question  useth  to  be  moved  here,  whether 
the  owner  of  the  servient  tenement  be  obliged  to  uphold  or  repair 
his  tenement,  that  it  may  be  sufficient  to  support  the  bui'den  of 
the  dominant  tenement  ? 

"  There  are  opinions  of  the  learned,  and  probable  reasons  upon 
both  facts  :  for  the  affirmation  maketh  the  common  rule  that,  when 
anything  is  granted,  all  things  are  understood  to  be  granted  there- 
with that  are  necessary  thereto  ;  so  he  who  constituteth  upon  his 
tenement  a  servitude  of  support,  must  make  it  effectual ;  and  for 
that   negative   servitudes   are    odious,    and    not   to   be   extended 
beyond  what   is   expressly  granted  or  accustomed,  to  which  we 
incline ;    and,  therefore,  it  would  be  adverted  how  the  servitude 
is  constituted,  that  if  it  appear  the  constituent  had  granted  this 
servitude   so  as  to  uphold  it,  not  upon  the  account  of   his  own 
tenement,  but  of  the  dominant,  he  must  so  continue ;   and  it  is 
not  only  a  personal  obligation,  but  a  part  of  the  servitude  passing 
with  the  servient  tenement,  even  to  singular  successors :  but  if  it 
appear  not  so  constituted,  it  will  impart  no  more  than  a  tolerance 
to  lay  on  or  impute  the  burden  of  the  dominant  tenement  upon 
the  servient,  which,  therefore,  the  owner  of  the  servient  neither 
can  hinder  or  prejudice  ;  but  he  is  not  obliged  to  do  any  positive 
deed  by  reparation  of  his  own  tenement  to  that  purpose ;  but  the 
;  owner  of  the  dominant  tenement  hath  right  to  repair  it  for  his 
own  use,  by  reason  of  his  servitude,  and  the  owner  of  the  servient 
tenement  cannot  hinder  him  ;  yea,  in  what  he  thereby  advantages 
the  servient  tenement,  he  hath  upon  the  owner  thereby  the  natural 
obligation  of  reeompence  in  quantum  lucratus. 
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'•  If  it  l.e  objected  that,  witbiu  Imrpfb,  the  owners  of  the  inferior 

..    and  supporting  tenements  are  obliged  to  repair  for  tbe  beboof  of 

Tjem  ovnivr    ^jjg  sui)erior  tenements,  the  owners  whereof  may  legally  enforce 

_ — !!^^''_  reparation:  yet  it  inferreth  not  this  to  be  the  nature  of  a  servi- 

Lotd  Stair.    ^^^^^  ^^^^^  ^  positive  statute  or  custom  of  the  burgh  for  the  public 

good  thereof,  which  is  concerned  in  upliolding  tenements.     But 

mainly  the  reason  of  it  is,  because  when  diverse  owners  have  parts 

of  the  same  tenement,  it  cannot  be  said  to  be  a  perfect  division, 

because  the  roof  remaineth  roof  to  both,  and  the  ground  supporteth 

both;    and    therefore,  by  the    natiu-e  of    communion,  there  are 

mutual  obligations  upon  both,  viz.,  that  the  owner  of  the  lower 

tenement  must  uphold  his  tenement  as  a  foundation  to  the  uppor, 

and  the  owner  of  the  upper  tenement  must  uphold  his  tenement  as 

a  roof  and  cover  to  the  lower,  both  which,  though  they  have  the 

resemblance  of  servitudes,  and  pass  with  the  thing  to  singular 

successors,  yet  they  are  rather  personal  obligations,  such  as  pass  in 

communion  even  to  the  singular  successors  of  either  party  "  (/.). 

A  somewhat  similar  question  arises  in  the  case  of  a  public  high- 
way or  bridge,  where  a  particular  person  is  held  liable  to  repair 
ratione  tenura:'  (/),  or  by  prescription,  contrary  to  the  common 
law,  by  which  the  obligation  is  imposed  upon  the  parish  or 
county  (/«). 

"  Et  sicut  poterit  quis  facere  nocumentum  injuriosum  in 
faciendo,  ita  poterit  in  non  faciendo,  in  proprio  vel  in  alieno,  ut  si 
ex  constitutione  obstruere  et  claudere,  purgare  et  reficere,  et  non 
fecerit,  cum  ad  hoc  teneatur"  (»). 

If  a  man,  who  is  bound  by  tenure  to  repair  a  certain  causeway 
by  prescription,  does  not  repair  it,  per  quod  my  land  is  surrounded, 
I  may  have  an  action  on  the  case  against  him  (o). 


Liability  of 
wrvicnt 
ow-niT  to  rt- 
pair  h_v  pre- 
scription or 
tenure. 


(k)  Stair's  Institutes,  Book  2,  tit.  7, 
8.  6. 

(/)  2  Inst.  700  ;  Com.  Di^r.  Chimin, 
A.  4.  [/iV^y.  V.  Jjiic/iciii  iij  lUiccleugh 
(3  Anne),  G  Mod.  ITjO  ;  Reg.  v.  linckmU 
(1  Anne),  7  Mod.  55  ;  Iteg.  v.  Munurrx 
Sutton  (1835),  3  A.  &  E.  597  ;  42  R.  R. 
490;  Baker  \.  GnnihUl  (1842),  3  Q.  B. 
148  ;  61  R.  R.  173  ;  lirg.  v.  Itarkcr  (1890), 
L.  R.  25  Q.  B.  D.  213  ;  Heath  v.  Over- 
teem  of  U'laverham,  [1H94]  2  Q.  B.  108; 
Ctickfield  Jtiiral  JJistnct  Council  v.  Goritiq, 
[18'J8]  1  ti.  B.  805;  n,i„dlr  v.  ][farh; 
[lb98J  2  Q.  B.  83;  Ihumtru  JHslrUt 
Council  V.  J'aikrr,  [1900]  1  Q.  B.  1.  As 
to  exemption  from  highway  rates  for  a 
person  bound  to  repair  a  highway  ratione 


tenurie,  see  North  Eaxtcrn  Knihcai/  v. 
Jjaltou  Overseers,  [1898]  2  Q.  B.  "  G6 ; 
[1899]  1  Q.  B.  1026;  on  appeal,  sub 
nom.  Ddlfon  Overseers  v.  Nvrth  Eastern 
Itailufnj,  [1900]  A.  C.  345  ;  Ferrand  v. 
li\ngley  Urban  CoiaicU,  [1903]  2  K.  B. 
445.  As  to  liability  ratione  clausune,  see 
Jieg.  V.  Itanmliit  (1858),  E.  B.  &  E.  949.] 

{m)  Ilegina  v.  J nhabitants  of  the  County 
of  Wilts  (1705i,  Salkeld,  359. 

(«)  Bractou,  Lib.  4,  f.  232  b;  Com. 
Dig.  tit.  Chimin,  D.  6. 

(o)  29  Edw.  3,  32  b ;  and  see  1  Wms. 
SauuderH,  322  ;  1  Notes  to  Saund.  565. 
[Cf.  Mayor  of  Lyme  Jic//is  v.  Jfenleg 
(1834),  1  Bing.  N.  C.  222  ;  37  R.  R. 
120  ;  Nitro-rhosphatc  and  Odam^s  Chemi- 
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As,  however,  the  obligation  lliiis  iiii])oso(l  on  tlie  servient  tone-     Liability  of 
ment  is  contrary  to  the  usual  iueidcuts  of  easements,  it  will,  ..f      Z^u-r't 
course,  require  greater  strictness  of  proof  (;>).  rfpair  by  pro- 

■^  Although,  as  it  would  ajipear  hy  the  ci^■il  law,  with  the  single  "''Kr"*"^ 
exception  of  the  servitus  onoris  forendi,  no  easement  could  exist 
which  imposed  on  the  owner  of  the  servient  tenement  an  obliga- 
tion to  repair,  and  any  stipulation  to  that  effect  was  personal, 
binding  on  the  contracting  parties  only,  and  not  imposing  any 
charge  upon  the  inheritance,  so  as  to  pass  with  it  into  the  hands 
of  a  new  owner;  yet  there  is  little  doubt  that,  by  the  law  of 
England,  such  an  obligation  may  be  imposed  either  by  express 
grant  or  prescription  {q). 

Any  stipulation  by  deed,  affecting  the  quality  or  mode  of  enjoy- 
ment of  land — as,  for  instance,  a  covenant  to  repair  a  house  upon 
it  (r) — runs  with  the  land,  and  this  doctrine  applies  to  implied  as 
well  as  express  covenants;  and  as  a  prescriptive  right  to  an  ease- 
ment is  equivalent  to  an  express  stipulation  by  deed,  which  the  law 
allows  to  be  made  in  favour  of  the  successive  owners  of  the  neijrh- 
bouring  tenement,  it  seems  that  the  same  consequences  must  follow 
from  it  («). 

If  a  man  make  a  bridge  for  the  common  good  of  all  the  subjects, 
he  is  not  bound  to  repair  it,  for  no  particular  man  is  bound  to 
reparation  of  bridges  by  the  common  law,  but  ratione  tenura),  or 
prsescriptionis.  As  to  the  second,  the  remedy  was  if  it  were  a 
private  bridge,  as  to  a  mill,  which  A.  was  bound  to  maintain,  over 
which  B.  had  a  passage,  &c.,  if  the  bridge  were  in  decay  B.  might 
have  his  writ  de  ponte  reparando  (/) . 

"  By  the  common  law,"  says  Lord  Mansfield,  "  he  that  hath  the 

eal     3Ianure     Go.    v.    London     and     St.  of  some  easement,  may.] 

Catherine's   Docks   Co.    (1873),    L.   R.   9  /,.\  2  Inst    701 

Ch.  Div.  503.]  [  .^,       '    ,^'  ■.■  .       , 

ip)  \RuilnL,  Board  of  MaccUsficId  v.  ,,  W  t^®  authorities  appear  to  show 

Grant  (1882),  51  L.  J.  N.  S.  Q.  B.  357  ;  *^^*    *K^     burden     of     an     afcrmative 

liundkv.  Hearle,    [1898]   2   Q.  B.   83;  covenant  does  not  run  with  land  either 

E.sher  and  Dittons  Urban  Council  v.  ^[arks  f  '^^  "^"  ^"  ^^f  ^^y,  and  that  at  law  the 

(1902),   71   L.  J.  K.  B.  309;   86   L.  T.  ^uyJen  even  ot  a  negative  covenant  does 

222.     See,    as  to  what   evidence  is  re-  "''*.   ''""   '^''^'^   i"^*^'  ^?   "'^  *"   ?"^^,  =^» 

•     1*       4-  1,1-  1.  •   i-      T  wi  assignee,    except    as    between    landlord 

quired  to  establish  a  prescriptive  liability  ,",      '        ,    \  ,„  ,   ^, 

to   repair   a    sea-wall,   Hulon  v.   TalJr  ^^^^  tommt  (ante,  p.  SOi  ;  and  the   ea.se 

{mi),  L.  R.  2  Q.  B.  Div.  290;   Com-  "^  '''  ^f^^%^^  re^^^v  x^  no  exception, 

•    .'  ^  f  r-      7.^  j7-  rr,  as  such  liability  is  in  the  nature  of  an 

mtssioticrs  of  St'tc/-rs  for  robbinq  v.   Ihc  ,  ,         '      t>     1        t     <•   o    .-■  o 

/^  l^QQl•\    T    -D    1 1    *         /-<        A  in  n  easement  (see  per  Baylcy,  J.,  0  B.  A:  0. 

Queen  (1886),  L.  B.  11  App.  Cas.  449.1  oon,  -f  %.      •    ■     :\  ■ 

(  \  ra     /v        -r\-     .-i.  Vu  i  4.  li  339),  even  it  it  originated  in  an  express 

(y)   [oee  Com.  Dig.  tit.  Abatement,  H.  •  )■  1 

13,  as  to  liabilitj'  to  repair  river  banks.  '               '-' 

It  is  to  be  observed,  that  Lord  Tenter-  it)     Sampson    v.     Easterbij     (1829),    9 

den's  Act  does  not  att'ect  "  mere  duties,"  B.  &  Cr.  505;  4  Man.  icB.j.   422;  33 

and  that  a  Uabilif;/  to  repair  could  not  R.  R.  239  ;  S.  C.   in  error,    Easterby  v. 

be  established  under  it,  though  a  rif/ht  Sampson,  1   Cr.  k  J.  105;  4  Moo.  tt  P. 

to  repair,  as  accessory  to  the  enjoyment  601  ;   33  R.  R.  239. 
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eervicut 

owner  to 

repair  by  pre 

acriptiou  or 

tenure. 


LiabiUty  of    use  of  a  thing  ought  to  repaii-  it ; ' '  but  "  the  grantor  may  bind 
liimself  "  (")• 

However,  says  Mr.  Serjeant  Williams  in  the  note  to  Fow/rrf  v. 
liicroff,  "  the  grantor  of  a  right  of  way  may  be  bound  either  by 
express  stipulation  or  prescription  to  repair  it "  {x)  :  and  he  cites 
the  case  of  lUdrr  v.  ISimth  (i/),  in  Avhich  an  action  was  brought 
against  the  owner  of  a  close  for  not  keeping  in  repair  a  footway 
running  across  it,  and  the  Court  held,  that  a  declaration,  alleging 
that,  "  by  reason  of  his  possession,"  the  defendant  ought  to 
repair,  was  good  on  demurrer,  and  that  the  special  matter  of  the 
obligation  might  be  given  in  evidence  thus  recognizing,  at  all 
events,  the  possibility  of  such  an  obligation  being  established. 

As  the  burden  of  repair  is  by  Liav  imposed  upon  the  owner  of 
the  dominant  tenement,  a  corresponding  right  is  also  conferred 
upon  him — to  do  all  those  acts  which  may  be  necessary  to  secure 
the  full  enjoyment  of  the  easement,  even  though  he  should  thereby 
be  compelled  to  commit  a  trespass  (s) .  This  right  to  do  all  such 
acts  as  are  essential  to  the  enjoyment  of  the  easement  granted,  was 
recognized  in  a  very  early  case  {a). 

Choke,  J. — "  If  a  man  grant  me  (a  right)  to  dig  in  his  land  and 
to  make  a  trench  from  a  certain  fountain  or  spring  to  my  place,  so 
that  I  may  hi}'  down  a  pipe  to  convey  the  water  to  my  place,  if 
afterwards  the  pipe  is  stopped  or  broken  so  that  the  water  run 
out  of  it,  I  cannot  dig  in  his  land  to  amend  the  pipe — for  this 
was  not  granted  to  me — but  if  he  grant  that  I  may  dig,  &c.,  to 
amend  the  pipe,  totiens  quotieus,  (Sic,  then  I  shall  dig.  And,  in 
like  manner,  if  I  prescribe  to  have  such  a  conduit,  I  must  also 
prescribe  to  scour  and  amend  it,  totiens  quotiens,  &c.,  or  otherwise 
I  cannot  dig  in  his  land  to  amend,  &c.  But  this  was  denied  in 
both  cases,  for  it  was  said  by  the  Court,  that  it  is  incident  to  such 
a  grant  to  scour  and  amend"  {(j). 

Thus,  in  the  case  of  Pomfref  v.  Ricroft  (c),  already  cited,  it  was 
held,  that  where  a  party  had  an  easement  to  use  a  pump  in  his 
neighbour's  land,  "  although  neither  the  soil  nor  the  pump  itself 


9  Edw.  4. 


Pomfrrt  V. 
Uicrofl. 


(m)  Taiilof  V.  Whitehead  (1781),  '2 
Doug^.  74.'>.  Cf.  Miller  v.  Hancock, 
[1893]  2  Q.  B.  177. 

(x)  1  Wms.  Saund.  :}22  c  ;  1  Notes  to 
Saund.  5GG. 

(y)  (1790),  3  T.  R.  7GG. 

(;,  But  in  the  caise  of  a  liigliway  there 
iH  no  right  to  repair  wliere  there  is 
no  obligation  t<>  repair ;  and  therefore 


where  the  obligation  to  repair  is  in  a 
local  authority,  its  default  docs  not  give 
a  riglit  to  auy  other  persons  to  do  the 
necessary  repairs.  Ci/iiipbcll  Davi/s  v. 
Lloi/</,  [1901]  2  Ch.  518. 

(«)  9  Edw.  4,  3;). 

(A)  [Cf.  Kicholasv.  Chaiuberlaui ,  above, 
p.  118  ;  and  see,  as  to  the  second  case, 
I'eter  v.  Danul  (1848),  5  C.  B.  .'JeS.] 

{c)  (1669),  1  Saund.  321. 
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was  granted  to  him,  yet  by  the  grant  of  the  use  of  tlie  pump  tlio      Uit-'I't-'f 
law  had  given  him  the  liberty  (to  enter  upon  the  land  and  repair      owntr't'o 

the  pump)  ;  for,  when  the  use  of  a  thing  is  granted,  every  thing  is      ^t-pair. 

granted  by  which  the  grantee  may  have  and  enjoy  such  use.  As,  l*o»,fret  v. 
if  a  man  gives  me  a  licence  to  lay  pipes  of  lead  in  his  land  to 
convey  water  to  my  cistern,  I  may  afterwards  enter  and  dig  the 
land  to  mend  the  pipes,  thougli  the  soil  belongs  to  another  and  not 
to  m(! "  {(I).  In  this  case  the  action  (which  was  in  covenant)  was 
brought  by  the  grantee  of  the  easement  for  a  breach  of  tlie  implied 
covenant  to  repair  on  the  part  of  the  grantor.  The  Court  of  IC.  B. 
gave  judgment  for  the  plaintiff,  which  was  afterwards  ro\ersed  in 
the  Exchequer  Chamber  upon  the  grounds  above  given. 

[In  R.  H.  Buckley  ^  Sons,  Ltd.  v.  N.  Buckley  ^  Soit-s  (^),  it  was  ]j„c/:if,/,  Ltd. 
sought  to  extend  the  principle  laid  down  by  Pomfret  v.  liicro/f  so  ^-  J^^'^'^l^!/- 
as  to  free  the  party  under  liability  to  repair  from  the  consequences 
of  a  breach  of  such  liability  on  the  ground  that  the  party  injui'ed 
by  such  breach  had  himself  the  right,  under  the  doctrine  of 
Pomfret  v.  Ricroft,  to  execute  the  necessary  repairs.  In  tliat  case 
the  owner  of  land  on  the  bank  of  a  river,  for  the  purpose  of 
bringing  water  from  tlie  river  to  a  mill  which  he  had  erected  (called 
Carr  Hill  Mill),  made  a  watercourse  with  a  shuttle  at  the  head  of 
it  to  control  the  flow  of  water  from  the  river  into  the  watercourse. 
He  afterwards  conveyed  away  part  of  his  adjoining  land  tlirough 
which  the  watercoui'se  ran,  reserving  the  right  to  enter  upon  the 
land  for  the  purpose  of  repairing  the  watercoiu-se.  The  owners 
of  this  land,  predecessors  in  title  of  the  plaintiffs,  subsequently 
erected  upon  it  a  mill  (called  Wood  End  Mill),  and  a  successor  in 
title  of  the  person  who  had  made  the  watercourse,  who  then  owned 
it  and  Carr  Hill  Mill,  granted  to  the  then  owner  of  "Wood  End 
Mill  by  deed,  in  1874,  certain  rights  in  respect  of  the  watercourse, 
the  water  in  which  had  for  some  years  previously  been  used  by  the 
owner  of  Wood  End  Mill  for  the  purposes  of  his  mill,  and  at  the 
same  time  both  parties  mutually  covenanted  not  to  do  anything 
whereby  the  free  running  of  water  through  the  watercourse  might 
be  obstructed.  The  shuttle  at  the  head  of  tlio  watercourse  having 
been  allowed  to  get  out  of  repair,  ilood  waters  rushing  into 
the  watercourse  overflowed  its  bank  where  it  passed  througli  the 
plaintiffs'  land,  and  did  the  damage  complained  of  to  goods  stored 
thereon. 


{d)  Tliis  is  cited  as  clear  law  by  Lord  Coke  in  Liford^s  Case  (17."8\  11  Rop.  12  a. 
\e)  [1898]  2  Q.  B.  608. 


4'JO 


INCIDENTS  OF  EASEMENTS. 


Ri^ht  uf 

domioaut 

owner  to 

repair. 


Hitrht  to  do- 
vi.it<-.  if  w:iy 
fuundroiLt. 


|_It  was  held  that,  uot withstanding  the  plaintiffs  had  a  right  to 
repair  the  shuttle  themselves,  by  reason  of  the  right  to  use  the 
water  accjuired  by  them  either  by  tlie  grant  of  1874  or  by  pre- 
Bcription,  the  defendants,  as  owners  of  the  watercourse  and  shuttle, 
were  bound  to  repaii-  the  shuttle,  so  as  to  prevent  it  getting  into 
a  dangerous  state,  and  were  therefore  liable  to  tlie  plaintiffs. 

The  following  passage  occurs  in  the  judgment  of  Yaughan 
Williams,  L.  J. :  "It  is  suggested,  however,  that,  the  plaintiffs 
having  acquired  a  right  to  the  flow  of  water  in  the  goit,  the 
doctrine  of  Poinfref  v.  Hicro/f  applies,  and  the  before-mentioned 
obligation  of  the  owners  of  the  defendants'  land  towards  the 
owners  of  the  plaintiffs'  land  has  therefore  ceased.  It  may  be 
taken  that  the  decision  in  that  case  establishes  that  the  owner  of 
the  servient  tenement  is  under  no  obligation  to  the  owner  of  the 
dominant  tenement  to  execute  such  repairs  as  may  be  necessary  for 
the  enjoyment  of  the  easement,  and  that  the  owner  of  the 
dominant  tenement  cannot  sue  the  owner  of  the  servient  tenement 
for  not  doing  such  repairs.  But  I  do  not  see  how  that  doctrine  in 
any  way  gets  rid  of  the  obligation,  which  was  imposed  on  the 
owners  of  the  land  on  which  this  artificial  watercourse  had  been 
constructed  long  before  the  plaintiffs'  right  to  use  the  water  came 
into  existence,  to  keep  the  goit  in  repair  so  that  the  water  should 
not  break  out  and  injui'e  the  lands  of  adjoining  proprietors, 
including  those  of  the  plaintiffs.  I  do  not  think  that  the  plaintiffs' 
predecessor  in  title,  by  taking  the  right  given  him  by  the  deed  of 
1874,  and  the  consequential  right  of  executing  such  repairs  as 
might  be  necessary  to  enable  him  to  get  the  benefit  of  that  right, 
did  away  with  the  obligation  imposed  on  the  owner  of  the 
defendants'  land  to  keep  the  shuttle  in  repair." 

In  Jloarc  v.  JLfropo/ifai)  Hoard  of  Works  (/),  a  publican  whose 
sign-post  had  stood  for  forty  years  upon  a  common  adjoining  his 
public-house,  was  lield  entitled  to  replace  it  when  it  was  blown  down. 

In  (Joodltart  v.  Jli/rtt  {;/),  the  plaintiff,  being  entitled  to  a  supply 

of  water  through  some  pipes  laid  in  the  defendant's  land,  obtained 

an  injunction  restraining  the  defendant  from  building  over  the 

pipes,  on  the  ground  that  the  building  would  interfere  with  the 

.  jilaintiff's  access  to  the  pipes  for  purposes  of  repair.] 

As,  then,  at  connnon  law  the  obligation  to  repaii'  falls  on  the 
owner  of  the  dominant  tenement — and  it  must  be  his  own  fault  if 
the  way  be  impassable — he  can  have  no  right  to  leave  the  ordinary 


(/)  (l""*}-  T'-  ^-  !^  Q-  1^-  -^'''• 


(.'/;  (18S3),  L.  R.  2r)  Ch.  D.  182. 
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track  ou  account  of  its  want  of  repair,  for  wliich  the  owner  of  tlio  R>Khttodc- 
laud  is  not  answerable  (//)  ;  thouf^li  it  m:iy  bo  otliorwise  in  tlio  case  foundroui?.^ 
of  public  highways  (/). 

Thei'e  is  no  authority  expressly  deciding  this  point,  where  the 
obligation  is  imposed  by  prescription,  or  otherwise,  on  the  servient 
tenement. 

It  is  thus  stated  in  Comyns'  Digest  (/.•) — 

"  If  a  man  be  bound  by  prescription  to  the  repair  of  a  way,  he  Priviite  way. 
need  not  keep  it  in  better  repair  tlian  it  always  was.     But  if  it  be 
impassable,  a  passenger  may  break  the  fence,  and  go  extra  viam 
as  much  as  is  necessary  to  avoid  the  bad  way." 

Upon  reference,  however,  to  the  original  authority  (/),  it 
clearly  appears  that  the  grantor  of  the  way  was  bound  to  keep  it 
in  repair. 

The  misapprehension  of  the  authority  cited  in  Comyns' 
Digest  {m)  appears  to  have  originated  in  the  mistake  of  Black- 
stone,  who  lays  it  down,  that  in  public,  as  well  as  in  private  ways, 
a  man  who  had  the  right  of  way  might,  if  it  were  out  of  repair, 
go  over  the  adjoining  land  [h). 

The  cases  cited  by  Blackstone  in  support  of  this  position,  appear 
to  be  those  of  public  ways  only. 

This  distinction  is  also  recognized  by  the  civil  law  :  if  the  public 
highway  was  impassable,  a  traveller  might  pass  along  the  land 
adjoining ;  but  no  such  right  appears  to  have  existed  in  respect  of 
private  ways  (o). 

There  is,  of  course,  a  right  to  deviate  if  the  grantor  obstructs 
the  way,  and  this  right  is  binding  upon,  and  will  be  enforced  by 
injunction  against,  a  purchaser  from  the  grantor  with  notice  (j)). 


(A)   Tiii/Ior    V.     ll'hiteliead    (1781),     2  (o)  Cum  via  publica  vel  fluminis  iin- 

Doug.  745  ;  liuUard  v.  Harrison  (1815),  petu  vel  ruinu  amissa  est,  vicinus  proxi- 

4  M.   &  Sel.    387,    overruling  '2   Black-  mus  viam  pncstare  debet. — Dig.  8,   6, 

stone's  Com.  36  ;   IG  R.  R.  493,  Preface  14,  §  1,  quemad.  serv.  amit. 

VI.  ;  [1  Wms.  Saund.    322    c;  1  Notes  Si  locus,  per  quern  via,  aut  iter,  aut 

to  Saund.  565].  actus  debebatur,  impetu  fluminis  occu- 

(i)  [B\xi  see  Arnold  V.  Holbroolc  {l^l'i),  patus  essct,   et  intra  tempus,  quod  ad 

L.  E,.  8  Q.  B.  96.]  amittendam    servitutem    sutHcit,    allu- 

ik)  [Com.  Dig.  Chimin,  D.  6.]  ^'io^e  facta,  restitutus  est,  servitus  quo- 

/7\  n-t.   i    •      IT      -in        nnno-,     a-  'l^ie    in    pristiaum    statum    restituitur. 

(/)  Cited   in  IIe>ms    Case    {IG33),    Sir  ^^^^^  ^.  f^  ^^             pra^terierit,  ut  ser- 

W.  Jones,  296        So  that  hi«  failure  to  ^.^^^^  amittatur,  renovare  earn  cogendus 

repair  would  be  like  an  actual  obstruc-  ,   _Tt^- 1 

tioubyhim;  Jio/Hz-tsoii  v.  Gantktt  (IH-il),  ' -^            '„   „,  •  i^  ,.  „i;„„„^    „„;  oo,. 

,,.    ,/    ,     nr     oQii       c  ;;            -ir^ij  r  ii  Per  agrum  quidem  alienum,  qui  ser- 

■  loTJx    T    -D    n  r<u    1  n  n  vitutem  non  debet,  u-e  vel  agere  \ncino 

^1873),  1..  R.  9Ch.  lll.J  niiuimc    licet;    uti    autem   via   publica 

[m)  See   Ballard  v.    Jfarrison    (1815),  nemo  recto  prohibetur.— Cod.  3,  34,  11, 

4  M.   &  Sel.   390  ;   16  R.  R.  493,  Pre-  ^o  serv.  et  aqua 

face  VI.  (^;)  [^elb'iv.Xcttlefold  (1873),  L.  R.  9 

(«)  2  Comm.  36.  Ch.  111.]    ' 
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SECON DAKY    EASEMENTS. 

Booondary  It  liiis  Leen  already  seon,  that  certain  easements  are  implied 

«Mement8  im-  ^     ^av.-  as  incident    to   a   ffrant,  since   without   them   the   thing 

plied  bj  law.       •  .         ,  ,, 

gi-anted  could  not  be  fully  enjoyed  {a)  ;  m  the  same  manner  the 
express   or  implied   grant   of    an    easement    is    accompanied   by 
certain  secondary  easements  necessarj'  for  the  enjoyment  of  the 
principal  one. 
Bractun.  Bracton  speaks  of   easements   in   general   as  appurtenances  of 

"  tenements,''  and  of  these  secondary  easements  as  appurtenances 
of  the  former : — "  Omnia  jura  prcenotata  et  omnes  servitutes 
sunt  de  pertinentiis  tenementorum,  et  pertinent  a  tenemento  ad 
tenementa  ;  et  habent  hujusmodi  pertinentioo  suas  pertinentias, 
sicut  ad  jus  pascendi  et  ad  pasturam  pertinet  via  et  liber  ingres- 
sus  et  egressus.  Et  eodem  modo  ad  jus  fodiendi,  falcandi,  et 
secandi,  hauriendi,  potandi.  piscandi,  venandi,  et  huju&modi,  liber 
accessus  et  recessus,  scilicet  via,  iter,  et  actus,  ratione  Jiversorum 
usuum  ut  supra.  Item  ad  jus  a<|ua3  ducendas  pertinet  purgatio. 
Item  ad  iter,  secundum  quod  est  de  pertinentiis  pertinentiarum, 
vel  de  pertinentiis  per  se,  ut  si  via  per  se  concedatur  sine  alia 
servitute,  pertinet  refectio,  sicut  ad  aqua3  ductum  pertinet 
purgatio  "  (/>). 

This,  like  the  general  case  of  implied  easements,  is  compre- 
hended under  the  maxim,  "  Lex  est  cuicunque  aliquis  quid  con- 
ce<lit,  concedere  videtur  et  id  sine  quo  res  esse  non  potuit "  (c). 

Thus,  too,  in  the  civil  law,  the  right  to  a  servitude  drew  with 
it  a  right  to  such  secondary  servitudes  as  were  essential  for  its 
enjoyment  (d). 
Extrnt  of  In  doing  the  works  which  are  necessary  for  the  enjoyment  of 

duminant 

owuer'o  right. 


{a,  S.-e    ante,    "  Easements    of    Nc-  Neratins,   liL.   3.  mcmhraimrum)   sive  ei 

ccHHity."  j"f<    li.iiiiifiHli,   c-t   adcundi    ccisfuin    sit, 

(Aj   Bracton,  lib.  4,  f.  2IJ2  a.  uliuuKjm'    liabebit  :    sive   tantum    hau- 

\c)   J.ijotd'ii  Ctine  (1738),  11  Rt'p.  52  a.  ricndi,    iut-H.^o   et    udituni,    sive   tautum 

See  alKivc,  j).  483.  adeundi  ad  fonteni,  ines.se  et  haustum. 

(d)  Qui  habet  haustum,  iter  quoque  Hac  de  liaubtu  et  fonte  private. — Dig. 

habere  videtur  ad  hauricndum  et  (ut  ai  '•  ,  ■i,  3,  ^  3,  de  scrv.  praei.  rust. 
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the  easement,  the  owner  of  the  dominiint  tononicnt  may  do  every-      Extent  of 
thing  that  is  required  for  the  full  and  free  exercise  of  his  right.        owner's'right. 

Thus,  it  has  been  held,  that  the  grant  of  a  right  of  way,  wilii  Snthomf  ' 
liberty  to  make  and  lay  causeways,  and  to  use  and  enjoy  the  same,  Christian. 
with  wains,  carts,  waggons,  and  other  carriages,  and  to  carry  coals, 
authorized  the  grantee  to  lay  a  framed  waggon-way  (/>).  "The 
question  is,"  said  Ashurst,  J.,  in  his  judgment  in  that  case, 
"  whether,  under  this  general  grant  for  the  j)urpose  of  canying 
coals  among  other  things,  he  has  a  right  to  make  aui/  such  urn/  as 
is  necessary  for  the  carrying  of  that  commodity.  There  are  no 
great  collieries  in  the  northern  part  of  the  kingdom  where  they 
have  not  those  framed  waggon- ways.  And  the  case  itself  expressly 
states,  that  the  defendant  cannot  so  commodiously  enjoy  this  wa_\' 
in  any  other  manner.  Therefore,  under  the  original  grant,  he  has 
a  right  to  make  a  framed  waggon-way  along  the  slip  of  land  in 
question,  which  is  necessary  for  the  purpose  of  carrying  his  coals, 
it  being  in  the  contemplation  of  the  parties  at  the  time  of  making 
the  grant"  (./'). 

Thus,  too,  in  Gcrrardx.  CooJic{g),  where  the  grant  was  made  Oerrardy. 
of  a  piece  of  land,  as  a  foot  or  causeway,  with  "  all  other  liberties, 
powers,  and  authorities  incident  or  appurtenant,  needful  or  neces- 
sary, to  the  use,  occupation,  or  enjoyment  of  the  said  road,  way, 
or  passage,"  it  was  held,  that  the  grantee  had  a  right  to  put  a 
piece  of  flag-stone  upon  a  part  of  the  land  in  front  of  a  door 
opened  by  him  from  his  house,  it  being  proved  that  it  was  usual 
to  put  down  such  flag-stones  before  doorways,  and  that  the 
doorway  in  question  could  not  have  been  so  conveniently  used 
without  it  (A). 

[In   Finliufion  v.   Porter  {i),  the   grantee   of  an   easement  of  a  FhiUnso)!  \. 
drain,  with  a  right  to   enter  and  repair  it,  was  held  entitled  to 
deepen  it  in  order  to  adapt  it  to  the  sewer  as  altered  by  the  local 
authority. 

(e)  SenhoHsf    v.     Christian     (1787),     1  sLoes,  let  him  now  pluck  on  his  l)oot!<." 

T.  R.  560.     \Ci.  Bishop  \.  North  {\')i\'6),  —Cited   2    Douu-.    747,    -Ith   ed.      This, 

12  L.  J.  N.  y.  Exch.  362.]  however,  is  clearly  not  law. 

(/)  In  an  early  case,  6  Edw.  4,  it  was  (,^)   (1806),  2  Bos.  &  Pul.  N.  R.  109. 

held,   that  a  man  was  not  justified  to  'j^,  y;„„,,,„^,.  ^_  p^„,,a„ii  (ig.y^,  Het- 

enter  for  the  purpose  ot  repairing  unless  ^^^  ' .-^.,    ^^,   ^^      ^.^.^^^,^,  y.   Brst  \\1\1), 

the  way  was  altogether  impassable ;   it  ^  Vilsou,    174  ;    ireld  v.  IIorHht,  (1806), 

was  not  sutticient  that  it  could  not  be  ^  j,^^^^   yy^     g  R.  R.  608;   H.d./.on  v. 

used  so  convemently  as  before  ;  and  on  ^.^^^^  ,^^^..    -  ^^^   ci3  ;  8  R.  R.  701. 
the  inconvenience  to   tiic  party  entitled  ^         ' 

to  the  way  being  urged,    and  that  he  [i)  (187r)),  L.  R.  10  Q.  B.  1S8.     Dist. 

would  be  without  remedy.  Suit,  J.,  said,  Tuti'or  v.  Corpuratinn  of  St.  HrUn'n  (1877), 

"If   he   went    that  way    before   in   his  L.  R.  0  Ch.  Div.  264. 


J'ortcr 
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Kxt.  ni  of  -If  you  gmnt  t(.  me  over  a  field  a  right  of  carriage-way  to  my 

oirtr'-'Sbt.  house,  I  may  "enter  upon  your  field  and  make  over  it  a  carnage- way 

sufficient  to  support  the  ordinary  traffic  of  a  carriage-way"  (A-). 

In  A'liox  V.  S<iiisom  {/),  it  was  held  upon  the  evidence  that  a 
right  of  way  for  carriages  and  carts  included  the  right  of  turning.] 
According  to  Ddtxf  v.  Kingscotc  {»>),  the  grantee  of  a  mine  is 
entitled   to   a   wayleave   "reasonably   sufficient"   to   enable    the 
grantee  to  get  the  coals. 
CivU  law.  By  the  civil  law  the  owner  of  the  dominant  tenement  had  a 

right  to  do  whatever  was  requisite  to  secure  to  himself  the  fullest 
enjo^Tuent  of  his  servitude,  so  long  as  he  did  not  impose  any 
additional  burthen  upon  the  servient  heritage  {)i).  And  this  right 
extended  to  the  justification  of  any  trespass  committed  by  him 
and  his  workmen  on  any  part  of  the  servient  heritage  (loca  quae 
non  servient),  in  the  execution  of  such  works  as  were  necessary 
for  the  enjoyment  of  the  serWtude  (o).  And  the  owner  of  the 
servient  tenement  was  prevented  from  doing  on  the  land,  not  only 
anything  immediately  injurious  to  the  easement,  but  anything 
which,  by  obstructing  the  incidental  right  of  repair,  would  indi- 
rectly be  productive  of  the  same  consequence :  in  addition  to 
which,  in  the  case  of  a  watercourse,  the  servient  tenement  was 
expressly  subjected  to  the  obligation  of  leaving  a  passage  for  the 
neai-est  access  of  the  owner  of  the  dominant  tenement  and  his 
workmen,  and  also  a  sufficient  space  on  each  side  of  the  stream  for 
depositing  the  necessary  materials  {p). 

So,  too,  if  the  easement  were  a  right  of  way,  which  could  not 


'k)  Per  Jessel,   M.  R.,  in  Neucomcn  cautum  sit. — Dig.  8,  4,  11,  com.  praed. 
V.  f'oiiUon  (1877),  L.  II.  5  Ch.  Div.  at  {p)  Refcctiouis   gratia,   accedendi  ad 

p.    143.     Cf.   Absoii  V.  Fenton  (1823),  1  ea  loca,  quie  non  Hcrviant,  facultas  tri- 

B.  k  C.  195.  buta  est  his,  quibus  servitus  debetur: 

[l]  (1877;,  2.5  W.  R.  804.  qua   tamen    accedero    eis    sit    necesse: 

(wi)  (1840  ,  G  M.  &  \V.  198;  O)  R.  R.  ni.'ii    in    ccssione   servitutis    noininatim 

660.     Cf.  liatttn  I'ool/v.  Ketnmhj,  [1907]  pra^finituni  sit,  qua  accedcretur ;  et  ideo 

1  Ch.  256.  ncc  secundum  rivum.  neo  supra  eum,  si 

(w)  Quintus  MuciuB  scribit,  cum  itor  forte  sub  terra  aqua  ducatur,  locum  reli- 

aquH- vel  quotidiana',  velncstiva;,  vel  (luiu  giosum   dominus    soli  facere  potest,  ne 

int<Tvalla  hmgioni  liabeat,  per  alienum  servitus  intoreat ;    et  id   verum    est. — 

fundum  crit,  (li<ort)  iistulam  suam  vcl  Ibid. 

fictileiii,   vel  cujuslibet  generis  in  rivo  Si  prope  tuum  fundum  jus  est  mihi 

jwuere,  qua;  lujuam  latiiis  e.\primc-ret ;  aqiiam   rivo   ditrerr,  tacita   ha^c  jure  se- 

ft  (/iimI  rellet  in  rivo  facere  licere,  dnm  quuntur — ut  rcficerc  mihi  rivum  liccat : 

ne   domino    priedii    aquagium   detcriua  ut  adire,  qua  proxime  possem  ad  refi- 

fiiceret. — Dig.  S,  3,   15,   de  serv.  praed.  eicndumcum  ego,  fabritiuciini  :  item,  ut 

rust.  spatium    nlinquat   niilii  (iciniinus  fundi, 

(o)  Sod  et  depressurum  vel  adlevatu-  cjuo,  dextra  et  sinistra,  ad  rivuui  adeam, 

rum  rivum,  per  (juem   a(juani  jure  duci  et  quo  terram,  limum,  lapidcm,  arenam, 

{KtteHtutc-m  habcH  ;  niui  si,  ne  id  faceres,  calcem  janre  possini. — Ibidem,  §  1. 
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be  eiijoj^ed  without  the  eoustruction  of  works  (opero  facto),  the      Kxteut  «f 
grant  carried  with  it  a  right  to  dig  and  Liy  materials  upon  the  owier'sTi'^ht. 

soil  ((/)  ;  or  if  the  position  of  the  servient  land  were  higher  than 

the  house  to  which  the  right  was  granted,  and  no  level  passage 
existed  across  the  land,  to  cut  steps  or  slopes  in  the  soil  for  the 
more  convenient  use  of  the  easement,  provided  no  greater  injury 
were  committed  than  was  necessary  for  the  enjoyment  of  the  right 
of  way  {>•). 

But  in  doing  these  works  for  the  enjoyment  of  an  easement,  the  No  unneccs- 
owner  of  the  dominant  tenement  must  not  do  anything  to  alter  the  JoYe  d^!fto 
accustomed  mode  of  enjoyment  in  such  a  manner  as  to  impose  a  ^•^rviont 

,         ,  ji  •      ,   J  tenement. 

greater  burthen  upon  the  servient  tenement. 

"I  agree  with  the  proposition,"  said  Eooke,  J.,  in  the  case  of 
Gerrard  v.  Coolie,  "that  the  grantee  may  use  the  way  in  the 
manner  which  is  most  convenient  to  himself,  if  he  does  not 
thereby  produce  inconvenience  to  the  grantor ; "  a  position  with 
which  Chambre,  J.,  agreed,  observing,  "  if  any  injury  had  been 
sustained  by  the  grantor,  it  might  make  a  difference." 

"  Eeficere  autem  est,"  says  Bracton,  "id  quod  corruptum  est  in  Bracton. 
pristinum  statum  reformare.  Ei  vero  permittitur  reficere  et  pm.'- 
gare  rivum  C[ui  jus  habet  servitutis,  et  qui  aqufe  ducendas  causa 
id  fecit.  In  pristinum  statum  dico,  quia  si  quis  rivum  deprimit  vel 
attollit,  dilatat  vel  extendit,  operit  apertum  vel  qua  per  excessum 
delinquit"  (s). 

"  Sed  non  potest  quis  sub  specie  refectionis  deterius  aliquid 
facere,  nee  altius  nee  latins  nee  humilius  nee  longius  aliquid 
facere"(/). 

So  also  by  the  civil  law,  a  party  entitled  to  a  right  of  way  could  Civil  law. 
not  comjiel  the  owner  of  the  land  to  allow  him  to  repair  it  with 
stones  (silice),  unless  there  was  an  express  stipulation  to  tliat  effect. 
"  Sed  de  refectione  via)  et  interdicto  uti  possumus,  quod  de  itinere 
actuque  reficiendo  competit;  non  tamen,  si  silice  quis  sternere  velit : 
nisi  nominatini  id  convenit  "  {it). 


iq)  Si  iter  legatuin  sit,  qua,  ni.-si  opere  januam  mcam  jure  facere  possum  ;  duin 

facto,  iri   non    possit,    licere    fodiendo,  ne  quid  ultra,  (piam   quod   necesse  est, 

substruendo,  iter  facere,  Proculus  ait. —  itiueris  causa  deinoliar. — Dig'.  8,  2,  20, 

DiiT-  ^,  1.  10,  de  serv.  §  1,  de  serv.  pried,  urb. 

(,•)  Si  domo  mea  altior  area  tua  esset,  ^^^  j^^   ^   ^  233,  a.     [Dist.  Fi„f.„so,i 

tuque  mihi  per  areani  tuara  in  domuni  ^  y^,.^^     ^^              '^g.,  -,L 

nieim  ire  agere   cessisti,  nee    ex  piano  «   . 

aditus  ad  domum  meam  per  aream  tuani  (0  -L"!"-  4.  "•  '-34  b. 

esset,  vel    trradus,    vel    clivos,    propiu.s  (u)  Dig.  8,  5,  4,  ^  .5,  si  serv.  viud. 
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No  unneces- 

sarr  damagre 

to  be  dune  tu 

tiorvifut 

teiienicut. 


Dominant 
owner  bound 
to  repair 
diiniuge  done. 


Restoration  of 
servitude  to 
its  orijrinal 
cundiliuu. 


In  like  manner,  a  party  having  the  right  of  receiving  water 
through  a  pijto  could  not  substitute  for  it  a  stone  conduit.  "  Recte 
placuit,  uou  alias  per  lapidem  aijuam  duci  posse,  nisi  hoc  in  servi- 
tute  constituenda  eomprehensum  sit ;  non  enim  consuetudinis  est, 
ut  »pii  aipiain  haheat,  per  lapidem  statum  ducat :  ilia  autem,  qupo 
fere  in  consuetudine  esse  solent,  ut  per  fistulas  aqua  ducatur,  etiam 
si  nihil  sit  c-omprt-hensum  in  servitute  constituenda,  fieri  possunt ; 
ita  tamen,  ut  nullum  damnum  domino  fundi  ex  his  detur"(j-). 
But  he  had  a  right  even  without  any  express  stipulation  to  repair 
it  in  the  ordinary  way,  provided  he  thereby  did  no  unnecessary 
harm  to  the  owner  of  the  land. 

In  entering  upon  the  neighbouring  soil  for  the  jjurpose  of  doing 
these  necessary  works,  the  owner  of  the  dominant  tenement  was 
bound  not  only  to  exercise  ordinary  care  and  skill,  but  also  to 
repair,  as  far  as  he  could,  whatever  damage  his  labours  might  have 
caused  to  the  servient  tenement  (//).  This,  however,  must  not 
be  confounded  with  damage  to  the  servient  tenement  naturally 
arising  from  the  easement  itself,  as  where  a  stream  of  water  over- 
flowed  its  banks  in  consequence  of  rain  or  the  rising  of  a  new 
spring  in  it  (z). 

As,  however,  these  ancillary  servitudes  were  only  eonfen-ed  for 
the  full  enjoyment  of  the  primary  servitude,  they  ceased  iipon  its 
extinction  [a). 

As  a  general  rule,  the  right  of  repair  extended  no  farther  than 
to  restore  the  servitude  to  its  original  condition  (ad  pristinam  for- 
mam(/')) ;  though  such  restored  servitude  needed  not  to  be  speci- 
fically in  the  same  state ;  thus  a  bridge  might  be  built,  if  the  way 
were  otherwise  impassable  (c). 


(x)  Dig.  39,  3,  17,  H.  De  aquu  et  :iq. 
pi.  arc. 

(y)  Si  fistula  per  quas  aquam  ducas, 
irdibuH  nif^is  applicatip,  damnum  niihi 
dent,  in  factum  actio  niihi  competit; 
Hed  ft  damni  infccti  .stipulari  a  t«  putero. 
— Dig.  3,  '2,  is,  de  serv.  pnud.  urb. 

(r)  Servitus  naturaliter,  non  manu- 
fa-to,  hedere  potest  fundum  servicnti'in  ; 
quemudmodum  hi  imbri  crescat  acjua  in 
rivo,  uut  ox  agris  in  eum  confluat,  aut 
aipia-  ffins  secundum  rivum,  vel  in  eo 
ipwj  inventus  postcii  fuerit.  —  Dig.  S,  3, 
20,  4  1,  de  Hcrv.  prsud.  ruHt. 

(fl)  I-abeo  ait  :  si  js,  qui  haustum 
hal»et,  pt  r  U-inpus,  (juo  servitusamittitur, 
ierit  ad  fuulem,  nee  iiquam  hau.serit,  iter 


quoque  eiira  anussisse. — Dig.  8,  (i,  17, 
queraad.  serv.  amit. 

(A)  Reficpre  sic  accipimus,  ad  pristi- 
nam fonnam  iter  ct  actum  reduoero  ; 
hoc  est,  no  quis  dilatet,  aut  produ<'at, 
aut  dcprimat,  aut  exaggerct — et  aliud 
est  cuim  reficere,  longe  aliud  facere. — 
Dig.  43,  I'J,  3  ^  15,  deitinere. 

{(■)  Apud  Labeonein  quscritur— si 
I)i>titcm  quis  novum  vdit  facere  via* 
niunictulii'  causa  :  an  ei  2)crmittatur  ?  et 
ait  perniittendum,  quasi  pars  sit  rofec- 
tionis  hujusmodi  munitio.  Et  ego  puto 
verani  Labeonis  sententiam,  si  modo 
sine  hoc  commeari  non  possit. — Ibid. 
{  16. 
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It  might  bo  provided  by  express  stipulation,  tliat  tlio  owner  of  Rights  of 
the  dominant  tenement  should  not  have  any  ri<,dit  to  repair,  or  I/wn'.r'may  bo 
only  to  a  certain  extent  (d).  atitcted  by 

[ine    incidents    or    secondary    easements    discussed     in     this  stipulution. 
chapter  form,  in  most  cases,  one  entire  right  ^\•ith  the  principal 
easement  (<?).] 


((/)  Fieri   autoin   potest,    ut    qui    jus  ad  certum  modum  reficiendi  jus  sit.— 

eundi  habeat  et   aorendi,  reficiendi   jus  Ibid.  §  14. 

non  habeat;   quia   in   servitute  consti-  (e)  Peter   v.    Daniel   (1848),    o    C.    B. 

tuendd  cautum  sit,  ne  ei  reficiendi  jus  .568  ;   Brrston  v.  Weate  (18.5G),  5  El.  &  Bl. 

sit ;    aut  sic,  ut  si  velit  reficere,  usque  986. 


G. 
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CHArXER  III. 

EXTENT  AND  MODE  OF  ENJOYMENT. 

Dominant  A«^  overj  easement  is  a  restriction  upon  the  rights  of  property 

owuer  iiot  to    ^f  ^^le  owner  of  the  servient  tenement,  no  alteration  can  be  made 

extend  hu  c    ii        i        •         j.  i       -i 

enjoj-ment.       in  the  mode  of  enjoyment  by  the  owner  ot  the  dommant  lieritage, 

the  effect  of  which  will  be  to  increase  such  restriction  (a).  Suppos- 
ing no  express  grant  to  exist  {b),  the  right  must  be  limited  by  the 
amount  of  enjoyment  proved  to  have  beun  had  (r). 

Thus,  it  is  laid  down  in  Rolle's  Abridgment — if  A.  be  seised  in 
fee,  and  grant  to  B.  a  right  of  way  to  a  certain  close,  B.  cannot 
use  that  way  to  go  to  other  closes  without  first  going  to  the  close 
specifii'd  in  the  grant  {(/).  But  it  was  said  that  if  a  defendant 
justifies  under  a  right  of  way  from  I),  to  Blackaere,  if  the  plaintiff 
replied  that  at  the  time  of  the  trespass  the  defendant  went  with 
his  carriages  from  D.  to  Blackaere,  and  thence  to  a  mill,  the 
replication  woidd  not  support  the  action,  for  when  he  was  in 
Blackaere  he  might  go  where  he  pleased  (e).  But  it  seems,  that 
if  a  man  have  a  way  for  carriages  from  D.  to  Blackaere  over  my 
close,  and  afterwards  he  purchase  land  adjoining  to  Blackaere,  he 
••aunot  use  the  aforesaid  way  with  carriages  to  the  land  adjoining, 
though  he  go  first  to  Blackaere  and  from  thence  to  the  land 
adjoining,  for  this  might  be  greatly  prejudicial  to  my  close;  but 
it  seems  that  if  I  ■wish  to  help  myself  I  ought  to  show  this  special 
matter,  ami  that  he  uses  it  for  the  land  adjoining  (/). 


(")  rscc. 

tielhj,  [1906 


as  to  light,  Aiikn-Koii  v.  Con-  of  the  subject-matter.     With  regard  to 

1906]  2  Ch.  544 ;   [1907]   1   Ch.  express    grants    of    ways,    see    above, 

678.]  p.  357  et  secj.     Cf.  also,  upon  the  quea- 

(Aj  [In   the   case   of   express    grants,  tion  of  exprrss  grant,   J'an  Dieinciis  Land 

the  ea«ement  may  be  such  jis  altogether  <'o.  v.  Maflne  Board  of  Table  Cape,  [1906] 

to   pxdiidc   tliH   owner  of   the   servient  A.  C.  92.] 

tenement   from  participutiou,   as  wliere  (r)  [See  per  Kckewich,  J.,-lfi7«fr.s- -S'«/f! 

the  fxclusivc  uw  of  a  drain  is  granted  ;  Co.,    Ltd.    v.    (jniit    2\'ortlnrn    and    City 

Hce  Arf  V.  SiticuoH  (IS.JS;,  El.  Bl.  ic  El.  Kailuoif,  [1907]  1  Ch.  '2u8.  at  p.  220.] 
512;    Goodhail  v.   llyttt   'IHSiJ),   L.   K.  {d)  Chcniin     private,    A.     (Comment 

'lt»   Ch.   D     182.    190;    U'illii  v.  B'joth  poet  estre  utse),  pi.  1,  7/orf</r>- v.  ifo/ww/. 
(1890),  44  Ch.  Div.  12.     \ui\  huc  Rhodes  {e)  Ibidem,   pi.    2,    Saundrm   v.    Moxe. 

V.  Billiard  (IhOG;,  7  East,    IIG,  for  an  Vide  StoH  v.  Stott  (1812),  16  East,  34 .i ; 

instance  of  a  right  in  the  nature  of  an  11  R.  R.  354. 
easement  determinable  on  the  removal  (/)  Chemin  private,  pi.  3,  S.  C. 


Fluwer. 
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In  the  later  case  of  Lawton  v.  Ward  (g),  tlie  defendant  justified     Domiiiunt 
under  a  ric^lit  of  way  for  carts  and  carriages  to  a  close  called  C.    °rxta>d"iL^ 
The  plaintiff  rejilied  that  the  defendant  drove  the  carts  to  C,  ami     e"JQy»Hiit. 
also  further  to  D.     The  plaintiff  upon  demun-er  to  Ihc  rejoinder 
had  judgment ;   and  it  was  resolved,  "  that  the  defendant  had  not 
pursued  liis  proscription,  for  the  prescription  is  to  go  to  C ;   that 
when  he  goes  to  C,  and  fartlior  to  D.,  he  has  not  authority  to  do 
it."     And  Powell,  J.,  jun.,  said,  "  That  the  difference  is,  wliere 
he  goes  farther,  to  a  mill  or  a  bridge,  there  it  may  be  good ;   for 
by  tlie  same  reason,  if  the  defendant  purchases  1,000  closes,  he 
may  go   to   them    all,  which  would   be  very  prejudicial   to   the 
plaintiff."     And   for  authorities  they  relied  upon  1  Rolle,  Abr. 
391,  pi.  3  ;  1  Mod.  190  (//) ;  3  Keble,  348  (0- 

So,  in  Scii/ioiise  y.  Chridian,  where  a  right  of  way  was  granted, 
with  liberty  to  make  causeways,  &c.,  it  was  held  that  no  right 
was  conferred  upon  the  party  to  make  a  transverse  way,  which 
would  have  imposed  an  additional  burthen  upon  the  servient 
tenement  (/.•). 

[In  Han-k  v.  Flower  4'  Som  (/)  the  point  was  neatly  raised.  Earrh  v. 
In  that  case  it  was  claimed  that  a  grant  of  a  right  of  way  to  the 
defendants'  predecessor  in  title  did  not  authorize  the  use  of  the  way 
as  a  means  of  access  to  buildings  erected,  subsequently  to  the  date 
of  the  grant,  partly  on  the  land  to  which  the  right  of  way  was 
appurtenant,  and  partly  on  other  land,  the  buildings  on  the  other 
land  having  no  means  of  access  except  over  tlie  way  in  question. 
Swinfen  Eady,  J.,  before  whom  the  action  was  tried,  treated  the 
question  rather  as  one  of  construction,  and  as  being  governed  by 
the  decisions  in  United  Land  Co.  v.  Great  jEa-stern  Malt.  Co.  (/«), 
Newcomen  v.  Coulson  (n),  and  Finr/i  v.  Great  Western  Bail.  Co.  (a) 
and  held,  following  those  decisions,  that,  the  user  by  the 
defendants  being  bona  fide  for  the  purpose  of  access  to  the  land  to 
which  the  right  of  way  was  appurtenant,  and  none  the  less  so 


iff)  (1697),lLordRaymond,  75;  S.C,  Co.    (1878),  L.    R. '4  Q.  B.  Div.  412; 

1    Lutwychc,    111,    uom.     Laughton    v.  Finch  y.  Great  Western  Rail.  Co.  (1879), 

Ward.  L.  R.  5  Exch.  D.  "254 ;  Somerset  v.  Great 

(A)  [iroicelly.  King.  1G86.]  Western  Bail.  Co.  (1882),  46  L.  T.  Rep. 

(0   See  per  Parke.  B.,  in  Colchester  \.  883.] 

Eoberts  (1839),   4  M.  &  W.   774,  ace.  ;  (/.•)  (1787),  1  T.  R.  560;  1  R.  R.  300. 

and  see  Coirling  v.  Iliggimun   (1838),  4  ij\  (1905),  90  L.  T.  669;  on  appeal, 

M.  &  W.  245  ;  Land  v.  Kingscote  (1840),  giL   T    816 

55  R.  R.  560;   6  M.  &  W.  174;  \Shai  .    \    /,        '       „.„ 

V.  Glenister  (1864).   16  C.  B.  N.  S.  81  ;  ('")  ^^'°^^'  ?"  ^'^'^• 

WiUiams  v.  James  (1867),  L.  R.  2  C.  P.  (»)  Above,  p.  361. 

577  :  Bidder  v.  Xort/i  Stajfordshirc  Bail.  (o)  Above,  p.  363. 

32  (2) 
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Lbt-Oiiuse  a  portiou  of  the  buildiug  eioc-ted  <>u  that  land  extended 
beyond  its  boundary,  the  defendants  were  entitled  to  the  user  of 
the  right  of  way  chiimed  by  them  and  the  action  failed. 

But  this  decision  was  reversed  by  the  Court  of  Appeal  on  the 
ground  that  the  user  claimed  by  the  defendants  was  in  excess 
of  the  grant  and  would  increase  the  burden  on  the  servient 
tenement. 

In  FiiK-h  V.  Great  Westent  Hail.  Co.  (o),  by  virtue  of  an  award 
made  under  an  Inclosure  Act,  a  way  was  to  "  remain  a  private 
carriage  road  and  drift  way  for  the  use  of  the  respective  owners 
and  occupiers  for  the  time  being  of  "  the  land  over  which  the  way 
passed  and  other  specified  premises.  Part  of  the  land  over  which 
the  way  passed,  which  had  been  pasture  land,  was  converted  by 
the  defendant  company  into  a  cattle  pen  for  storing  cattle  in 
transit,  and  the  user  of  the  way  was  thereby  much  increased.  It 
was,  however,  held  that  the  railway  company  were  justified  in 
the  new  user. 

It  is  to  be  observed  that  the  new  user  in  effect  imposed  on  the 
servient  tenement  a  liability  in  respect  and  for  the  benefit  of  the 
railway  company's  whole  railway  system,  and  not  merely  of 
the  land  over  which  the  way  passed,  which,  under  the  terms  of  the 
award  above  cited,  would  appear  to  have  been  expressly  made  the 
dominant  tenement.  This  difficulty  was  discussed  and  explained 
in  Harris  v.  Floicer  ^'  Sons[p)  by  Romer,  L.  J.,  in  whose  judg- 
ment the  following  passage  occurs :  "  As  to  Finch  v.  Great  Western 
Jtail.  Co.,  that,  no  doubt,  is  a  case  of  considerable  difficulty — one 
which  is  upon  the  border  line.  I  gather  that  the  judges  in  that 
case  came  to  the  conclusion  that  what  the  railway  company  were 
doing  was  done  in  substance  for  the  due  enjoyment  of  the  dominant 
land.  They  were  using  the  dominant  land  for  the  purpose  of 
penning  cattle,  and  no  doubt  the  cattle  were  intended  ultimately 
to  be  sent  all  over  the  railway  system.  But  the  ground  of  the 
decision  was  that  the  railway  company  were  entitled  to  use  the 
dominant  land  for  the  purpose  of  a  cattle  pen  just  as  they  might 
have  erected  a  slaughter-house  upon  it.  To  my  mind  that  case 
only  turned  on  the  question  of  fact  whether  what  the  railway 
company  did  was  for  the  enjoyment  of  the  dominant  tenement  in 
accordance  with  the  right  of  way  granted." 


(o)  (1879),  L.  R.  T)  Ex.  D.  254  ;  above,  p.  363. 
(/>)  Above,  p.  499. 
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[The  question,  in  all  cases  oue  of  construction,  wlictlicr  the 
grant  is  for  a  limited  purpose  or  a  general  grant,  has  already  been 
discussed  (p).'} 

If  a  man  increases  the  size  of  an  ancient  window  {(/),  it  is  clear  Alu-mtion  cf 
that   he   has    no    title    to    the    additional   (piantity  of   light  thus  feZmc'm 
received  by  him  (r). 

[It  has  also  been  decided  that  the  dominant  tenement,  having 
ancient  windows  overlooking  the  servient  tenement,  may  not  be  so 
altered  as  to  make  the  unobstructed  access  of  light  to  the  ancient 
windows  more  necessary  to  the  enjoyment  of  the  dominant  tenement 
than  they  were  before  the  alteration,  so  as  to  render  actionable  an 
obstruction  which  would  not,  before  the  alteration,  have  been  an 
illegal  interference  with  the  right. 

Thus,  in  Ankerson  v.  Connelli/  (t),  the  dominant  tenement  was  Ankernoi  v. 
originally  so  lighted,  otherwise  than  by  means  of  certain  ancient  ^"'"'""'J- 
windows,  as  to  have  ample  light  without  the  light  coming  through 
those  windows,  and  an  obstruction  of  those  windows  would  not 
therefore  have  been  actionable  under  the  rule  laid  down  in  CW/s  v. 
Home  and  Colonial  Stores,  Ltd.  (■s)  ;  subsequently  an  alteration  was 
made  in  the  dominant  tenement,  whereby  practically  the  whole  of 
the  light  other  than  that  coming  through  the  ancient  windows  was 
excluded,  and  the  unobstructed  access  of  light  through  those 
windows  rendered  of  supreme  importance  to  the  dominant  tene- 
ment. It  was  held  that  an  increased  burden  was  sought  to  be 
imposed  on  the  servient  tenement,  and  that  the  proprietor  thereof 
was  entitled  to  obstruct  the  ancient  lights  in  the  same  manner  and 
to  the  same  extent  as  he  would  have  been  entitled  to  do  before  the 
alteration  of  the  dominant  tenement.] 

How  far  such  alteration  operates  to  defeat  the  right  altogether 
will  be  hereafter  considered  [n). 

So,  too,  by  the  civil  law,  a  party  entitled  to  a  flow  of  water,  for  Civil  law. 
irrigation  or  other  purposes,  was  not  allowed  to  impart  the  use 
of  it  to  his  neighbours  (.<)  ;  nor,  as  it  appears,  even  if  he  himself 

{p)  Above,  p.  357;  cf.,  as  to  a  rescr-  and  glazinp: ;    Titnirr  v.  Spooiier  (1861), 

vation  of  the  free  running  of  water  and  1  Drew.  «&  Sm.  467  ;  7  Jur.  N.  S.  1068 ; 

soil,  Chadicick  v.  Marsdcn  (1867),  L.   R.  and  see  post.] 
2  Exch.  285.  (.-.)  [1901]  A.  C.  179  :  above,  p.  .324. 

i'l)  [Cf.,  as  to  watercourses,  Taylor  v.  {t)  [1906]  2   Ch.   544  ;  [1907]    1   Ch. 

Corporation  of  St.  Helen's  (1877),  L.  R.  678. 

6  Ch.  Div.  264  ;  Frechette  v.    Compagnie  [u)  Post,  Part  V.  Chap.  II.  Sect.  3. 

Manujacturilre  de  St.  llijacinthe  (1883),  {x)  Ex  meo  aquaj  ductu,  Labeo  scribit, 

L.  R.  9  Ap.  Cas.  170.]  cuilibpt    pos.se    me   vicino  conimodare  ; 

(/•)  [But  he   may  obtain   increase   of  Proculus  contra,  ut  ne  in  meam  partem 

light  by  altering  his  mode  of  framinjr  fundi    aliam.    qiiam   ad    quam   scrvitus 
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purcbused  the  adjoining  lands  -would  he  be  entitled  to  take  a 
larger  quantity  of  water  than  before  for  the  use  of  his  estate  (//)  ; 
for  in  determining  the  amount  of  a  servitude,  regard  is  to  be  had 
to  the  accustomed  mode  of  enjoyment  rather  than  the  necessity 
of  the  dominant  tenement.  A  party  having  acquired  the  ease- 
ment tigni  immittendi,  coidd  not  increase  the  number  of  beams 
which  liis  neighbour  was  bound  to  support,  and  might  be  com- 
pellod  to  remove  any  additional  ones  inserted  by  him  (z). 

The  1  lulling  down  of  a  house  for  the  purpose  of  repair*  does  not, 
by  the  law  of  England,  even  when  construed  most  sti-ictly,  cause 
the  loss  of  any  easement  attached  to  it,  if  it  be  accompanied  by 
an  intention,  acted  upon  within  a  reasonable  time,  of  rebuilding 
it  (a). 

By  the  civil  law,  the  mere  destruction  either  of  the  dominant 
or  servient  tenement  extinguished  a  servitude,  though  it  was  held 
to  revive  if  the  house  was  built  on  the  same  site  and  of  the  same 
dimensions  as  before  {h). 

A  mere  alteration  in  the  mode  of  enjoyment,  as  the  change  of 
a  mill  from  a  fulling  to  a  grist  mill,  or  the  like  (c),  whereby  no 
injury  is  caused  to  the  servient  heritage,  or  a  trifling  alteration  in 
the  course  of  a  watercourse  (d),  does  not  destroy  the  right. 

By  the  civil  law,  the  owner  of  the  dominant  tenement  might 
make  any  alteration  in  the  mode  of  enjoying  liis  servitude,  pro- 
Nided  he  thereby  imposed  no  additional  burthen  on  the^  servient 
heritage ;  he  might  make  the  condition  of  his  neighbour  better, 
but  not  worse  {e). 


adqui^iUi  Hit,  nti  ea  possit.  Proculi 
Hententia  verior  est. — Dig.  8,  3,  24,  do 
serv.  pried,  rust. 

(y)  Non  modus  prtediorum,  sed  eer- 
viturt  iuiuui  ducendie  terminum  facit. — 
Cod.  3,  34,  12,  do  Herv.  et  aqua. 

(z)  Si,  cum  mcus  proprius  esset  pa- 
ries, piisHUH  Him  ^te)  immitttro  tigna, 
quH5  antea  habueriM,  hi  nova  velis  im- 
mitten-,  prohiberi  a  mepotew  ;  imo  etiam 
ajfere  ttcum  potero,  ut  i-a  qua:  nova  immi- 
tcri*,  lollan.—Dif!.  8,  !>,  14,  hi  nerv.  vind. 

(a I  Luttrtr*  Cm-  (1738),  4  Rep.  86. 
[And  tliih  intention  will  be  presumed,  no 
evidence  of  the  intention  beinjr  neces- 
ijary.  .Vmi//i  v.  Jiaj^ter,  [I'JOO]  2  Ch. 
13M.  Tlie  rc-at<on  iH  obviouH,  viz.,  that 
it  iM  incideiitul  to  uU  hounes  to  be  re- 
paired and  at  home  time  to  be  rebuilt, 
and  th«-  rii^^ht  wlien  acquired  is  acquired 
for  the  tenement  with  Kuch  incidents.  If 


this  were  not  so,  no  prescriptive  right 
could  be  acquired  in  respect  of  a  mes- 
suage or  any  artificial  structure.]  See 
also  Moore  V.  Jiotison,  poet,  "Extinguish- 
ment of  Easements." 

(i)  Si  sublatum  sit  fedificium  ex  quo 
tilUIkidiuin  cadit,  ut  cadem  specie  et 
qualitate  reponatur,  utilitiis  cxifj^it,  ut 
idem  intolligatur  :  nam  alio(juin,  si  quid 
strict!  iis  iuterpretetur,  aliud  est,  quod 
sequenti  loco  ponitur ;  et  idco,  sublato 
iedificio,  ususfructus  interit,  quamvis 
area  pars  est  tedificii. — Dig.  8,  2,  20, 
^  2,  de  fcrv.  pra-d.  nrb. 

{r\  LuttriVs  Case  (1738),  4  Rep.  86; 
[JJ(uriida/e  v.  McMurray  (1867\  L.  R. 
2  Ch.  790.] 

id)  JIall  V.  Swift  (1838),  G  Scott,  167  ; 
4  Bing.  N.  C.  381. 

(e)  Dig.  8,  2,  20,  }  5,  de  scrv.  prted. 
urb.  post. 


EXTENT  AND  MODE  OF  ENJOYMKNT.  503 

Tliis,  however,  must  be  taken  witli  some  (luiililleation  wlu-n  Alt<Tati.<!i  df 
applied  to  the  case  or  natural  easements,  ihe  owner  or  land  m  tenement, 
which  a  spring*  took  its  rise,  or  upon  wliicli  rain  fell,  was  allowed, 
for  the  necessary  purposes  of  cultivation,  a  reasonable  degree  of 
liborty  in  changing  the  course  of  the  water  running  to  his  neigh- 
bour's land,  though  ho  might  thereby  make  the  servitude  more 
bui'densome. 

"It  seldom  happens,"  says  Pardessus  (./'),  "that  running  water,  Pardeh«us. 
which  takes  its  rise  on  an  estate,  or  even  the  rain  water  which 
falls  upon  it,  is  absorbed  there  and  escapes  without  any  apparent 
issue.  Some  mode  of  discharge  is  then  necessary ;  and  it  is  in 
the  obligation  to  suffer  this  discharge  that,  by  the  Code  (g),  con- 
sists the  subjection  of  the  inferior  heritage  towards  those  whose 
lands  are  more  elevated,  to  receive  the  waters  which  flow  from 
them  naturally.  Even  if  this  discharge  should  be  prejudicial  to 
the  plantations  of  the  inferior  heritage,  or  should  prevent  its 
cultivation  by  bringing  down  upon  it  stones  and  sand,  no  action 
could  be  maintained  for  the  damage  so  done.  No  one  is  respon- 
sible for  the  effects  of  nature  (//).  The  case  even  cannot  be 
excepted,  where  for  more  than  thirty  years  (/),  whether  from  causes 
purely  natural,  such  as  the  scarcity  of  water,  whether  from  the 
sole  act  of  the  proprietor,  as,  for  example,  if  lie  had  kept  the 
water,  or  in  any  other  manner  which  offered  a  large  service  for 
evaporation,  the  spring  should  have  had  no  issue  upon  the  inferior 
heritage.  As  such  rights  as  are  imposed  by  the  general  law,  and 
the  nature  of  things,  are  not  lost  by  mere  non-user,  whatever  time 
may  have  elapsed." 

"  The  same  article  adds,  that  '  this  obligation  applies  only  to 
the  waters  which  flow  naturally  without  any  act  of  man ' ;  those 
which  come  either  from  springs  or  from  rain  falling  dii-ectly  on 
the  heritage,  or  even  by  the  effect  of  the  natural  disposition  of 
the  places,  are  the  only  ones  to  which  this  expression  of  the  law 
can  be  applied.  He  who,  for  whatsoever  use  it  may  be,  shall 
employ  in  his  house,  or  on  his  heritage,  water  which  he  di'ew  from 
a  well,  reservoii-,  &c.,  cannot  discharge  it  (faire  couler)  upon  the 
inferior  heritage  without  the  permission  of  the  proprietor.  A 
man  who  devotes  his  heritage  to  a  species  of  cultivation  requiring 


{/)  Tiaite  cles  Servitudes,    §  82  (7th  actione  non  continentur.— Dig.  39,  3.  1, 

ed    113).  §  1,  dc  aq.  et  aq.  pi.  arc. 

((/)  Code  Civil,  Art.  640.  (t)  That  is  to  say,  the  period  of  pre- 

(//)  Quod  ^^i  n;itura   aqua  noccret  eu  scription  by  the  French  law. 
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AUeratiou  of  fre,|aent  irrigation,  ought  to  make  at  the  extremities  of  his  land 
te^ul  ditches  to  receive  the  surphis  water  which,  without  this  precaution, 
Paniftam  might  percolate  to  his  neighhour's  land.  The  latter  might  with 
reason  contend  that  such  a  process  is  not  natural,  and  would  not 
have  taken  place  hut  for  the  act  of  man  (/.).  Conformably  to  this 
principle,  the  Code  (/)  does  not  permit  the  discharge  of  water  from 
a  roof  or  the  neighbouring  land,  even  though  it  might  happen 
that,  were  the  site  of  the  building  unoccupied  (vague),  the  rain 
which  fell  there  would  by  a  natural  servitude  flow  into  the  neigh- 
bouring land." 

''  It  would  api>ear,  however,  to  be  a  false  application  of  these 
principles  to  consider  as  the  act  of  man  the  fall  of  water  from  a 
fountain  newly  opened,  even  though  the  opening  has  been  caused 
by  the  labour  of  the  proprietor  of  the  land.  If  any  contest  arose 
as  to  the  obligation  to  receive  the  water,  the  question  for  the 
tribunals  to  decide  would  be — upon  which  heritage  the  water  would 
most  naturally  fall." 

"  It  is  not,  however,  to  be  understood  that,  because  the  flow  of 
water  must  not  be  caused  by  the  act  of  man,  therefore  the 
proprietor  who  transmits  water  to  the  inferior  heritage  is  not 
jiermitted  to  do  anything  on  his  own  land ;  that  he  is  condemned 
to  abandon  it  to  a  perpetual  sterility,  or  never  vary  the  course  of 
cultivation,  simply  because  such  acts  would  produce  some  change 
in  the  manner  of  discharging  the  water.  The  law  could  not  have 
had  this  intention  ;  it  prohibits  only  the  emission  into  the  inferior 
heritage  of  the  waters  which  would  never  have  fallen  there  by  the 
di.sposition  of  the  places  alone.  It  neither  would  nor  could  refuse 
to  the  superior  proprietor  the  right  to  aid  and  direct  the  natural 
flow"(wO. 


[k)  Idemque  ait,  et  ex  superiore  in 
inferiura  u<ja  aquain,  nun  (juid  aliud 
iiiiiiiilti  licet;  in  suo  enim  alii  hucteniis 
facero  licet,  quatc-niiH  nihil  in  alienum 
immittat. — Dig.  8,  5,  8,  J  li,  si  8erv. 
Tind. 

{Ij  Art.  681. 

(m  Iltcc  autem  actio  locum  halxt  in 
damno  nondum  f-icto,  opere  tainen  jam 
facto;  hoc  cut,  do  eo  operc,  ex  <iuo 
dunitiinii  timetwr  ;  toticuxquu  locum 
hahft,  quotieus  inanu  facto  operc  h^td 
aqua  nocitura  o»t ;  id  cut,  ciiin  qui.i 
niauu  fecerit,  quo  alitor  flucrtt,  cjiium 
nalura  coleret ;  t-i  forte  iinmittcudu  cam 
But  miijorem  fecerit,  aut  citatiorcm,  aut 


Tehementiorem ;  aut  si  comprimendo 
redundare  tffecit ;  quod  si  natura  aqua 
noceret,  ea  actione  non  coutinentur. — 
Digr.  39,  3,  1,^1,  de  aq.  et  aq.  pi.  arc. 

T)o  CO  opere,  quod  afjrri  colendi  causa 
aratro  factum  sit,  Quintus  Mucins  ait, 
non  competero  hanc  actionem.  Tre- 
batius  autem,  non  quod  ajrri,  sed  quod 
frumtntiduntaxatquicrendi  causa  aratro 
factum  sit,  solum  excepit.  —  Ibid.  §  3. 

Sed  et  fossas  agrorum  siccandorum 
causfi  factas.  Mucins  ait  fundi  colendi 
causa  fieri  ;  non  tamen  (oportcre)  cor- 
rivandie  aquaj  causa  fieri ;  sic  enim 
debcre  quern  meliorem  agrum  suum 
fncere,  no  vicini  deteriorem  faoiat. — 
Ibid.  §  4  ;  vide  etiam  ^  5 — II. 
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In  tliG  American  Courts  questions  have  frequent I3'  arisen  upon   Alteration  of 
the  conflicting  claims  of  different  owners  of  land  adjacent  to  a      teuemont. 
stream,  whore  no  exclusive  right  has  been  acquired  by  any  party.     "  .      ... 

"  The  proprietor  of  a  watercourse,"  says  Mr.  Justice  Story,  tlecisiuim. 
"has  a  right  to  avail  himself  of  its  momentum,  as  a  power  which 
may  be  turned  to  beneficial  purposes,  and  he  may  mak<^  such  a 
reasonable  use  of  the  -water  itself  for  domestic  purposes,  for  water- 
ing cattle,  or  even  irrigation,  provided  it  is  not  unreasonably 
detained  or  essentially  diminished ;  for  although,  by  the  case  of 
Woiton  V.  Ahli'H  {11),  the  right  of  irrigation  might  seem  to  be 
general  and  unlimited,  yet  subsequent  cases  have  restrained  it 
consistently  with  the  enjoyment  of  the  common  bounty  of  nature 
by  other  proprietors,  through  whose  land  a  stream  had  been 
accustomed  to  flow,  and  the  qualification  of  the  right  by  these 
decisions  is  in  accordance  with  the  common  law  "  (0). 

The  general  principle  governing  this  i)oint  is  thus  stated  by 
Chancellor  Kent  in  his  learned  Commentaries  (p)  : — 

"Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally 
an  equal  right  to  the  use  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands,  as  it  was  wont  to  run  (currere  solebat),  with- 
out diminution  or  alteration.  No  proprietor  has  a  right  to  use  the 
water  to  the  prejudice  of  other  proprietors,  above  or  below  him, 
unless  he  has  a  prior  right  to  divert  it,  or  a  title  to  some  exclusive 
enjoyment.  He  has  no  property  in  the  water  itself,  but  a  simple 
use  for  it  while  it  passes  along.  Aqua  currit  et  debet  currere,  is 
the  language  of  the  law.  Though  he  may  use  the  water  wliile  it 
runs  over  his  land,  he  cannot  unreasonably  detain  it,  or  give  it 
another  direction,  and  he  must  return  it  to  its  ordinary  channel 
when  it  leaves  his  estate.  Without  the  consent  of  tlie  adjoining 
proprietors,  he  cannot  divert  or  diminish  the  quantity  of  Avater, 
which  would  otherwise  descend  to  the  projirietors  below,  nor  throw 
the  water  back  upon  the  proprietors  above  without  a  grant,  or  an 
uninterrupted  enjoyment  of  twenty  years,  which  is  evidence  of  it." 

"  This  is  the  clear  and  settled  general  doctrine  on  the  subject, 
and  all  the  difBculty  that  arises  consists  in  the  application." 

"  The  owner  must  so  use  and  apply  the  water  as  to  work  no 
material  injury  or  annoyance  to  his  neighbour  below  him,  who 
has  an  equal   right   to   the  subsequent   use  of   tlie    same  water. 


(n)  7  Mass.  136.  N.  S.  R.  397. 

(0)  Tyler    v.     WWchmn,     4     Jlason,  {p)  3  Kent,  Comm.  439. 
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Alteration  •• 
duuiiu;uit 
teutfiueut. 

American 

decisionii. 


Siieams  of  water  are  iutcmleJ  for  the  use  aud  comfort  of  man; 
and  it  would  Ix*  unreasonable,  and  contrary  to  the  universal  sense 
of  mankind,  to  debar  every  riparian  luoprietor  from  tlie  applica- 
tion of  the  water  to  domestic,  agricultural,  and  manufacturing 
purposes,  provided  the  use  of  it  be  made  under  the  lindtations 
wliich  have  been  mentioned :  and  there  will,  no  doubt,  inevitably 
be.  in  the  exercise  of  a  perfect  right  to  the  use  of  the  water,  some 
evaporation  and  decrease  of  it,  aud  some  variations  in  the  weight 
and  velocity  of  the  current.  But  de  minimis  non  curat  lex,  and  a 
right  of  action  by  the  proprietor  below  would  not  necessarily  flow 
from  such  consequences,  but  would  depend  upon  the  nature  and 
extent  of  the  complaint  or  injury,  and  the  manner  of  using  the 
water." 

''  All  that  the  law  requires  of  the  party,  by  and  over  whose  land 
a  stream  jtasses,  is  that  he  should  use  the  water  in  a  reasonable 
manner,  and  so  as  not  to  destroy  or  render  useless,  or  materially 
diminish  or  affect,  the  application  of  the  water  by  the  proprietors 
below  on  the  stream.  lie  must  not  shut  tlie  gates  of  his  dam,  and 
detain  the  water  unreasonably,  or  let  it  off  in  unusual  (quantities, 
to  the  annoyance  of  his  neighbour.  Pothier  lays  down  the  rule 
very  strictly,  '  that  the  owner  of  the  upper  stream  must  not  raise 
the  water  by  dams,  so  as  to  make  it  fall  with  more  abundance  aud 
rapidity  than  it  would  natiu*ally  do,  and  injure  the  proprietor 
below.'  But  this  must  not  be  construed  literally,  for  that  would 
be  to  deny  all  valuable  use  of  the  water  to  the  riparian  proprietors. 
It  must  be  subjected  to  the  qualifications  which  have  been  men- 
tioned ;  otherwise  rivers  and  streams  of  water  would  become 
entirely  useless,  either  for  manufacturing  or  agricultural  purposes. 
The  just  and  erpiitable  principle  is  given  in  the  Koman  law : — 
'  Sic  enim  debere  quem  meliorem  agruni  suum  facere,  ne  vicini 
deteriorem  faciat '  "  fy). 


EiLsemfiit^  [It   has  been  already  {r)  observed  that,]    if  a  severance  of  the 

Heverant""of     dominant    tenement    takes    place,  all    its    easements,  which  are 

fl.minant         attached  to  the  tenement,  and  not  to  the  person  of  the  owner,  will 

attach  to  the  .severed  portions  (.s)  ;  if  a  house  bo  divided   into  two 


Iq)  [The  Enjrlinh  law  on  this  subject 
liUH  Irj-h  already  discussed,  ante,  p.  239 
et  i«c<i.] 

(;•)  Above,  p.  8fi. 

(»)    Tijriiiiijliniii' H  (June  (I'-JS, ,  4   Rep. 


36  b;  Wi/nt  Wild's  Case  (173S).  8  Rep. 
78  b ;  ll,in,x  v.  Lrewe  (1831),  i  B.  k  Ad. 
164  ;  36  R.  R.  .527.  [Spp  the  jud-ment 
of  Bayley.  J.,  in  Vudlinf/  v.  Jolinnvn 
(1829),  9  B.   &  C.  934 ;  Boner  v.  UiU 
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distinct  tenements,  each  of  these  will  retain  the  origiiiiil  right  to 
have  the  windows  unobstructed. 

It  is  obvious,  however,  that,  by  such  severance,  no  right  is 
acquired  to  impose  an  additional  burthen  on  tlie  servient  tenement. 
However  numerous  the  occupants  of  the  severed  tenement  may 
be,  they  must  still  confine  themselves  witliin  the  limits  (>['  Uw  right 
existing  at  the  time  of  severance. 

The  civil  law  distinctly  recognized  the  doctrine,  that  the  domi- 
nant tenement  continued  to  enjoy  its  servitudes,  notwithstanding 
a  severance  (/"). 

As  it  is  the  duty  of  the  owner  of  the  dominant  tenement  not  to 
do  any  act  which  imposes  an  additional  burthen  upon  the  owner 
of  the  servient  tenement,  so  the  latter  must  do  no  act  which  inter- 
feres with  the  exercise  of  the  right  already  acquired,  or  those 
secondary  easements  which  are  requisite  for  its  full  and  free 
enjoyment  (u).  If  his  wall  be  liable  to  an  easement  of  support  to 
a  neighbouring  house,  he  must  not  (except  for  the  pur[)Ose  of 
necessary  repair)  pull  down,  or  otherwise  weaken  the  wall,  so  as  to 
make  it  incapable  of  rendering  the  requisite  degree  of  support  {x)  ; 
he  must  not  plough  up  a  footpath  across  his  field  (//) ,  [or  build  a 
A\all  at  the  end  of  it,  so  as  to  prevent  the  grantee  from  going 
beyond  (~),]  or  drive  stakes  to  obstruct  a  watercourse  flowing  to  a 
mill  {a),  even  though  the  stream  be  incapable  of  use  at  the  place 
where  the  obstruction  is  made  from  the  want  of  cleansing  (b). 

It  is  even  said  by  Jones,  J.,  in  Ja»ie.s  v.  Jlffi/irard  {c),  that  he 
must  not  erect  a  gate  across  a  footway  running  over  his  land. 

There  is  a  deficiency  of  authority  upon  the  question — whether 
the  owner  of  the  servient  tenement  is  considered  as  the  author  of 


EafimentH 
n'verud  on 
Hcveriiiifo  i)f 
(Idtiiiunnt 
tenement. 


Duty  of  ser- 
vient owner. 


AVhether 
liiible  for 
obstruction 


(1835),  2Biug.  N.  C.  339  ;  41  R.  R.  636  ; 
and  Nnrvomen  v.  Couhon  (1877),  L.  R. 
y  Ch.  Div.  133.  Dist.  Midland  Itail.  Co. 
V.  Gribhb\  [1895]  2  Ch.  827,  where  the 
easement  was  created  for  the  purpose  of 
affording  communication  between  the 
two  tenements  while  in  the  same  hands.] 

{t)  Si  stipulator  decesserit  plui'ibus 
hteredibus  relictis,  singuli  solidam  viani 
petunt. — Dig.  8,  1,  17,  de  serv. 

Si  prtedium  tuum  mihi  serviat,  sive 
ego  partis  prsedii  tui  doininus  esse 
coepero,  sive  tu  mei,  per  partes  servitus 
retinetur,  licet  ab  initio  per  partes 
adquiri  non  poterit. — Ibid.  8,  §  1. 

(w)  Bracton,  lib.  4,  ft'.  233,  post. 

Si  totus  ager  itineri,  aut  actui  servit, 
dominus  in  eo  agro  nihil  facere  potest, 


quo  servitus  impediatur,  qua;  ita  diffusa 
est,  ut  omnes  glebte  serviant. — Dig.  8, 
3,  13,  \  1,  de  serv.  pra;d.  rust. 

(x)  Brawny.  Wxndxor  (1830),  1  Cr.  ^:  J. 
20. 

(y)  2  Rolle,  Abr.  Xusans,  G.  pi.  1. 

\z)  Phillips  V.  Treebi/  (1862),  8  Jur. 
N.  S.  711,  999  ;  3  Giff.  632. 

[a)  RoUe,  ubi  sup.,  pi.  8,  9.  [As  to 
diversion,  see  Xortham  v.  Hurley  (1853), 
1  E.  &  B.  665;  Whitthead  v.  Forks 
(1858),  2  H.  k  N.  870  ;  Kensit  v.  Great 
Eastern  Rail.  Co.  (1884),  L.  R.  27 
Ch.  Div.  122.  Cf.  Piric  v.  Kiutore 
{Earl),  [1906]  A.  C.  478.] 

[h)  Power  V.  Hill  (1835;,  1  Biug.  N.  C. 
555;  41  R.  R.  630. 

(c)  (1031),  Sir  W.  Jones.  R.  221. 
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INCIDKNTS  OF  KASEMKNTS. 


Duty  of  eer- 
vieui  owner. 

raiued  by 

nxiU  of  trees, 

ie. 

Hall  V.  Sirift. 


By  the  civil 
liiw  he  w;us 
liable. 


Semblf,  also 
liable  by  the 


an  obstruction  to  tho  easement  arising  entirely  from  the  growth 
of  the  roots  or  brandies  of  trees  standing  on  liis  soil,  and  there- 
fore liable  for  the  consequences  (d). 

In  the  case  «.f  Jlx//  v.  Siriff  {e),  an  action  was  brought  for 
disturbing  the  plaintilf  in  the  enjoyment  of  a  watercourse. 
'*  Til*'  only  positive  obstruction  by  the  act  of  the  defendant  that 
appeared  was,  that,  upon  two  or  three  occasions,  he  had  directed 
his  servants  to  place  a  turf  at  the  embouchure  of  a  stream,  for  the 
purpose  of  in-igating  his  field,  the  ultimate  stoppage  being  occa- 
sioned by  the  intrusion  of  the  roots  of  a  tree  growing  upon  the 
defendant's  land,  whose  fibres  grew  into  and  filled  up  the  channel." 
The  jury  found  that  the  defendant  had  "obstructed  the  plaintiff 
in  the  enjoyment  of  the  water"  ;  and  the  Court,  after  consulting 
the  leanied  judge  who  tried  the  cause,  and  who  reported  "that 
the  facts  had  been  fully  and  fairly  left  to  the  jury,  and  that  he 
was  satisfied  with  their  finding,"  refused  to  disturb  the  verdict. 

By  the  civil  law,  the  servient  owner  was  not  allowed  to  plant 
trees,  or  do  any  other  act,  so  as  to  obstruct  the  passage  of  light 
to  a  window  enjoying  the  servitude— "ne  luminibus  officiatur"  ( /) ; 
and  the  further  progress  of  a  work  already  commenced  might  be 
stopped  on  tlie  same  grounds  {(/).  To  render  a  man  liable  to  an 
action  for  the  discharge  of  rain-water  upon  his  neighbour's  land, 
such  water  must  have  been  diverted  from  its  natural  course  by  some 
act  of  man  (opus  manufactum)  ;  and  this  consequence  was  held  to 
ensue  when  the  diversion  was  caused  by  planting  a  bed  of  willows  (//) . 

The  real  question  appears  to  be,  w^hether,  in  contemplation  of 
law,  the  damage  is  the  result  of  the  act  of  man  in  planting  the 
trees,  however  long  the  time  may  be  before  they  become  in j  urious  ; 
or  whether  it  arises  solely  from  the  act  of  nature.  In  the  latter 
case  it  is  clear  no  right  of  action  would  accrue ;  "  actus  Dei 
nemini  facit  injuriam."  In  the  former  case  he  would,  of  course, 
be  liable.  And  it  would  appear  that,  in  this  case,  he  is  liable — 
for  every  consequence  is  considered  to  result  from  an  act  of  man, 


{d)  Cf.  above,  p.  473. 
(*)  (183«),  6  Seott,  107  ;    I  Biiig.  N.  C. 
381  ;  44  K.  R.  728. 

(/)  Si  arborem  poiiat,  ut  himini  ofli- 
ciiit,  ttque  fli'oudiun  erit,  euutrii  im- 
p«hitam  84  rvituteni  eum  f accrc  —  nam  et 
arl)orefficit,  quo  iiiiiiiis  (.o'li  vidcri  pofwit. 
—  Dig.  8,  "-J,  17,  du  htrv.  pro; J.  urb. 

(jf)  Quodcum<iuc  iyitur  faciat  ad  liimi- 


nis  inipcdimentum,  prohiberi  potest,  si 
KiTvitus  (lebcatur  :  opusque  ci  novum 
mniiiari  potest,  si  modo  sic  faciat,  ut 
lumini  noceat. — Ibid.  15. 

(//)  Sed  apud  bervii  auctores  relatum 
est,  si  quis  salicta  posuerit,  et  ob  hoc 
aqua  restagnaret,  "  aquffi  pliiviaj  ar- 
cendae "  ajji  posse,  si  ea  aqua  vicino 
noceret. — Dig.  39,  3,  1,  §  G,  de  aq.  et  aq. 
pluv.  arc. 


EXTENT  AND  MODK  OF  FAMOYMENT,  odO 

whieli  proceeds  from  an  act  of  volition  on  liis  part,  and  the  opera-    Duty  of  ser- 
tion  of  the  ordinary  natural  causes :  tlie  growtli  of  a  tree,  Avlien    ^'^°*^  "^"^'•- 
planted,  is  no  more  the  effect  of  natural  causes  alone,  than  that  '^^  [|[  ^ 
fire  should  communicate  from  one  field  to  another  by  an  ordinary 
wind;    or  that  a  stone,   when  flung,  should  strike  an  ohject  at 
which  it  is  aimed. 

The  servient  owner  has  likewise  liis  rights  :  the  dominant  Rights  of  scr- 
owner's  encroachments  can  be  justified  only  to  the  extent  of  his  ^^'^''t  f^^^er. 
easement ;  as  to  all  beyond  that,  his  acts  constitute  a  private 
nuisance  for  which  an  action  may  be  maintained  (/).  Witli 
regard,  therefore,  to  all  artificial  easements,  he  is  bound  to  keep 
his  works  in  such  a  state,  that  they  shall  cause  no  inconvenience  to 
the  neighbour  beyond  that  warranted  by  the  easement  (,/)  ;  and  if  he 
neglects  this,  he  brings  himself  within  the  ordinary  case  of  a 
violation  of  the  rule,  "  Sic  utere  tuo  ut  alienum  non  Lindas,"  and 
is  of  course  liable  to  an  action. 

The  servient  owner  has  in  this,  as  in  other  cases  of  nuisance,  the  To  do  neces- 
privilege  of  taking  the  remedy  into  his  own  hands.  The  reforma-  '^'^"'  repairs, 
tion  of  a  nuisance,  as  appears  from  Bracton,  is  not  confined  to 
the  case  of  prostration,  but  the  party  aggrieved  by  the  nuisance 
arising  from  the  want  of  repair  of  a  neighbouring  edifice,  may 
himself  do  the  necessary  acts,  "  vel  relevari  vel  reparari  si  querens 
ad  hoc  sufficiat"  (/i). 

By  the  civil  law  it  was  expressly  provided  that  the  servient  Civil  law. 
owner  might  compel  the  dominant  to  keep  in  repair  his  artificial 
works  (/).     In  the  case  of  natural  servitudes  no  action  lay  for  any 

{i)  [Humphrirsv.  Cousins  {1877),  Li.  B,.  aetione  eum  teneri.      LaLeo   autera,  si 

2    C.   P.  i).    23!)  ;    Att.-Gen.   v.  Acton  manufactus  sit  agger,  etiamsi  mcmoria 

Local  Board   (1882),   L.    R.    22   Ch.  D.  ejus  non  exstat,  agi  posse,  ut  repouatur  : 

221  ;  Brown  v.  Corporation  of  Bnnsiahle,  nam  hac  aotione  neuunem  cogi  pu.s«e,  ut 

[IS^iQ]   2  Ch.  378  ;  cf.    Canadiun  Pacific  vicino  prosit,  .scd  ne  uoceat,  aut  iuter- 

RaU.   Co.  V.  Parke,     [1899]  A.    C.   .535.  pellet  tacionteiii  quod  jure  faecre  possit. 

As   to   his  remedy   by  obstruction,    see  Quamquam     tameu      deficiat      "  aquaj 

post,  Part  V.  Chap.  II.  Sect.  3.]  pluvi;e  arcendte  "  actio  :  attanieu  opinor 

/  v   c:„„   , T)  „i  T      ,•„     r  „  utilem    actiouom  vel   iuterdictuin    mihi 

(;)  bee   per   Parker,  J.,    in   Jones   v.  ,  ,  .  .  ■        ,. 

Pntchard,    reported     in    Times    News-  '^  'mpetere   adversus    vicinuui,    s.   vehni 

paper,  Feb.  7th,  1908.  aggereui  restituere  in  agro    ejus,    qui 

^  ^    '    .  '  lactus  mihi  quidem  prodesse  potest,  ipsi 

(A")  Liib.  4,  it.  L33  a.  Vfro  non   nocilurus    est  ;    ha-c    lequitas 

{I)  Aggerem,  qui  iu  fundo  vicini  erat,  suggeiit,  etsi  jure  deficiamur. — Dig.  39, 

vis  aqufe  dejecit:  per  quod  cffectum  est,  '■'>,  2,  §  5,  de  aq.  et  aq.  pi.  arc. 
ut  aqua  pluvia  mihi  noceret.     Varus  ait,  Trebatius  existimat,  si   de    eo  opere 

si   naturalis   agger  fuit,  non   posse  mo  agatur,  quod  inanufactum  sic,  oniniinodo 

viciuuiucogere  "  aquse  pluvitcarcendae ''  restituendum   id   esse    ab  eo,   cum   quo 

actioue,  ut  eum  reponat  vel  repoiii  sinat.  agitur :  si  vero  vi  flumiuis  agger  deletus 

Idemque  putat,  et   si    manufactus    fuit  sit,   aut  glarea  injecta,  aut   fossa   limo 

neque  memoria   ejus   exstaret — quod   si  replcta,  tunc  patieutiam  duutaxat  prae- 

exstet,  putat  "  aqure  pluvia'  arcoudie  "  staudain. — Il)id.  11.  \  U. 
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RighU  of  ser- 
vient owner. 

CirilUw. 


INCIDENTS  (W  KASKMENTS. 

change  produced  by  causes  entirely  independent  of  the  act  of 
man,  and  each  partv  was  in  general  compelled  to  submit  to  the 
inconvenience  or  cu'titlcd  to  the  benefit  of  all  changes  effected  by 
the  hand  of  nature  in  the  condition  of  his  tenement.  If,  however, 
a  reparation  could  be  effected  which  in  no  respect  deteriorated 
the  condition  of  the  dominant,  wliile  it  rendered  less  onerous  that 
of  the  servient  owner,  it  seems  that  the  latter  might  himself  per- 
fonn  the  necessary  repairs:  thus,  if  by  accretions  of  mud  or 
other  natural  causes,  the  flow  of  the  stream  became  irregular, 
and  consequently  injurious  to  the  servient  owner,  he  might  enter 
on  the  adjoining  land  and  cleanse  the  stream,  provided  he  thereby 
.lid  no  injury  to  his  neighbour  (m). 

Where  a  right  of  way  is  granted  generally,  or  arises  by  implica- 
'^  ''^"^-S^^^f^  tiou  "^f  1^^''  questions  have  arisen  as  to  the  part  of  the  land  over 
which  the  way  sliall  be  taken— which  party  is  entitled  to  assign 
the  way— and  under  what  restrictions  such  right  must  be  exer- 
cised. The  opinions  expressed  on  these  points  appear  to  be  some- 
what at  variance  with  each  other. 

It  is  laid  down  in  Rolle,  Abr.  (u),  "  that  the  grantor  shall  assign 
the  way  (of  necessity)  where  lie  can  best  spare  it  "  ;  wliile,  in  a 
case  in  Siderfin  (o),  Glyn,  C.  J.,  says,  "  that  tlie  defendant  (the 
grantee)  may  take  a  convenient  way  without  permission  of  the 
grantor ;  and  if  he  taketh  what  is  inconvenient,  or  too  mucli,  the 
law  shall  adjudge  it." 

Mauslield,  C.  J.,  in  Jlorn'-s  v.  Eihjhicifon  {p),  appears  to  have 
been  of  opinion  that  a  party  entitled  to  a  way  of  necessity  might 
take  that  which  was  most  cr)nvenient  for  the  enjoyment  of  tlie 
premises  demised  to  liim  (</). 


Vasrue  grant 
of  easem 
huw  assi 


Expressed 

opinions  at 
variance. 


(wi!  Apud  Namusam  rclatum  est, — 8i 
aqua  fluens  iter  suum  stonoro  obstnix- 
erit,  I't  tx  ri-sta^nialiouf  superiori  ajrro 
noeoat.  pos^-ie  cum  inforiore  agi.  "  ut 
hinat  jiur^^ari  "  :  hanc  cnim  actionem  uou 
tantuiu  de  opcribus  esne  utilcin  manu- 
far-tiK,  vtTiini  etiam  in  omnibus,  quic 
non  Hccundum  Vdluntalem  hint.  Laljoo 
contra  NuniUhain  pr<>b;it  :  ait  enim  na- 
tnrain  a^rri  i]  sam  a  sc  niutari  ponse :  ct 
ideo,  cum  per  «•  natura  agri  fuerit  mu- 
tata,  icquo  animo  iinumquomque  ferro 
debero,  sive  inelior  «ive  deterior  ejus 
conditio  facta  -it.  Idcirco,  et  hi  tcrroe 
motti,  aut  temijfc«tatif»  nuignitudiue,  soli 
caui*a  uiutata  Hit :  neniincm  cojfi  posse, 
ut   Hiuat  in  i)riHtiuaiii   loci  ronditionem 


redigi.  Sed  nos  etiam  iu  huiic  casum 
iequitatem  admisimus. — Ibid.  2,  §  G. 

(«)  Tit.  Graunts,  2,  pi.  17,  vol.  2, 
p.  (iO. 

[o)  rnchcr  V.  IVehted  (16;)8),  2  ■  Sid. 
112. 

(;/;  (1810),  3  Taunt.  21;  12  R.  R. 
oT'J. 

(?)  [See  also  Abson  v.  Fcnton  (1823),  1 
B.  Al  C.  19o  ;  and,  as  to  a  way  of 
necessity,  above,  p.  182. 

It  seems  that  a  way  may  be  defined 
by  usage  :  Deacon  v.  Houth  Eastern  Itiil. 
Co.  (1889),  61  L.  T.  377;  and  an 
American  case,  IFijnhoop  v.  JUirr/cr.  12 
Johns.  (N.  Y.)  222.] 


r,xTr,\'r  and  modi:  of  F.N.[<n'Mi;xT. 


If,  however,  tlio  right  of  way  lias  once  been  assigned,  its  (-oursc   Vafmo  yrant 
cannot  be  altered  by  cither  party  without  the  (consent  of  the  oth.-r.  iloV'SpnJd. 

"  If  A.  has  a  way  through  the  land  of  B.,  and  ]1  ploughs  up      ' 

the  soil  whiTr  the  way  was  used,  and  leaves  another  part  of  tlic 
same  close  for  a  way,  A.  may  use  the  ancient  tract,  aiid  need  not 
go  where  the  way  is  assigned  dc  iioro  "  (r). 

13y  the  civil  law  a  distinction  appears  to  have  existed  between  Civil  law. 
those  cases  in  which  the  servitude,  in  general  terms,  was  imposed 
by  will,  and  where  it  was  created  by  any  act  inter  vivos.  In  the 
former  case,  the  option  of  allotting  the  position  and  direction  of 
the  servitude  was  with  the  heir,  provided  he  did  nothing  to  injure 
the  rights  of  the  party  to  whom  the  servitude  was  devised  (.s)  :  in 
the  latter  case,  unless  the  instrument  contained  some  express  stipu- 
lations in  this  respect,  the  grantee  was  at  liberty  to  select  such 
portion  of  the  servient  heritage  as  was  most  suitable  to  him, 
although,  in  this  case  also,  certain  restrictions  were  imposed,  as 
that  he  should  not  use  his  servitude  to  the  damage  of  the  grantor's 
house,  gardens,  or  vineyards  {f). 

If,  however,  the  party  so  entitled  once  made  his  choice,  he  was 
no  longer  at  liberty  to  select  a  new  direction  for  the  exercise  of  his 
servitude  (u). 


{)•)  Com.  Di>r.  Chirain,  D.  (o)  ;  Noy, 
128  ;  [^Beacon  v.  South  Eastern  Rail.  Co., 
ubi  sup.  Dist.  Cooke  V.  Iitgirain  [1893], 
68  L.  T.  671,  where  the  dominant 
owner,  having  a  right  of  way  from  every 
part  of  his  tenement,  was  held  not  to 
have  limited  the  right  by  the  use  of  one 
mode  of  access  only.] 

(.v)  Si  via,  iter,  actus,  aquieductus 
legetur  simplicitur  per  f nudum,  facultas 
est  hffiredi,  per  quani  partem  fuudi  vclit 
constituere  servitutem  ;  si  modo  nulla 
oaptio  Icgatario  in  servituto  sit.— Dig. 
8,  3,  26,  de  serv.  prsed.  rust. 

{f)  Si  locus,  non  adjecta  latitudine, 
noniinatus  est.  per  eum  qualibet  iri 
jioteiit.  bin  autem  pneterniissus  est, 
(locus)  reque,  latitudine  non  adjecta,  per 
tt)tum  fuudum,  una  poterit  eligi  via, 
duntuxat  ejus  latitudiuis.  qua;  lege  coni- 
prehcnsa  est ;  pro  quo  i^jso,  si  dubita- 
bitui-,  arbitri  officium  invocandum  est. 
—Ibid.  13,  §  3. 

Si  cui  siinplicius  via  per  fundum 
cujuspiam  cedatur,  vel  reliuquatur,  in 
intinito  (videlicet  per  quamlibet  ejus 
partem)  ire  agere  licebit;  civiliter  modo. 
Nam  quiedara  in  sermone  tacite  ex- 
cipiuntur ;  non  enim  per  villira  ipsam, 


nee  per  nicdiaa  vineas  ire  agere  sinendus 
est :  cum  id  feque  connnode  per  alteram 
partem  facere  possit,  minore  servientis 
fundi  detrimento. — Dig.  8,  1,  9,  de  serv. 

Sed  quaj  loca  ejus  fundi  tunc,  eum  ea 
fieret  cessio,  rediticiis,  arboribus,  vineis 
vacua  fuerint,  ea  sola  eo  nomine  ser- 
vient.— Dig.  8,  3,  22,  de  serv.  proed.  rust. 

Si  niihi  concesseris  iter  aquae  per 
fundum  tuum,  nou  de.stinatil  parte,  per 
quam  ducerem — totus  fundus  tuus  ser- 
viet.— Ibid.  21. 

('<)  Verum  constitit,  ut,  qua  primum 
viam  direxissot,  ea  demum  ire  agere 
deberet,  nee  amplius  mutanda;  ejus  po-  . 
testatem  haberet ;  sicuti  Sabino  ipioque 
videbntur  ;  (jui  argumento  rivi  utebatur 
— quern  primcj  qualibet  ducere  licuisset, 
posteacjuaiu  dmtus  esset,  transferre  non 
liceret ;  qu(jd  et  in  via  servandum  esse 
verum  est. — Dig.  8,  1,  9,  de  seiv. 

At  si  iter  actusve  sine  ulla  determina- 
tione  legatus  est;  modo  determiuabitur: 
et,  qua  primum  iter  determin.'itum  est, 
ea  servitus  constitit:  eietcr.T  partes 
agri  libera'  sunt.  Igitur  arbifi  r  daudus 
est,  qui  utroque  casu  viam  determinare 
debet.— Dig.  8,  3,  13,  §  1,  de  serv.  prieJ, 
ru.st. 
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PAiri^  V. 

(JF  THE  EXTINGUISHMENT  OF  EASEMENTS. 


The  modes  by  wliich  easements  may  be  lost  correspond  with 
those  already  laid  down  for  their  acquisition: — 1.  Corresponding 
to  the  express  grant  is  the  express  renunciation ;  2.  To  the  dispo- 
sition by  the  owner  of  two  tenements,  the  merger  by  the  union  of 
them ;  3.  To  the  easement  of  necessity,  the  permission  to  do  some 
act  which  of  necessity  destroys  it  (a) ;  4.  And  to  the  acquisition 
by  prescription,  abandonment  by  non-user. 


CHAPTER  I. 


BY    EXPRESS    RELEASE. 


Mu^t  be  Ix  would  appear  that,  in  the  case  of  easements,  as  of  other  in- 

corporeal rights,  an  express  release,  to  be  effectual  [at  law],  must 
be  under  seal  (/>).  This  rule,  however,  must  not  be  taken  to  exclude 
a  written  instrument  not  under  seal,  or  even  a  parol  declaration, 
as  evidence  to  show  the  cliaracter  of  any  act  done,  or  any  cessation 
of  enjoyment.  [And  in  equity  an  easement  may  be  lost  or 
modified  by  agreement  (r).] 

Ant«  of  Acts  of  Parliament  by  which  easements  are  destroyed  have  the 

operation  of  exjiress  releases;  [and  it  is  proposed  here  to  consider 
some  enactments  having  this  effect. 


[(a)  Aflto  the  oxtiiigui«hmentof  east-  N.  S.  623;  Waterlow  v.  Baeoti  (1866), 
meata  of  necessity,  see  p.  178.]  L.  R.  2  Eq.  614.     Cf.  Snlaman  v.  Glover 

(h)  Co.  Litt.  264  b;  Com.  Dig.  Kt-  ^187^;-.  L-  «•  '-'0  Eq.  144  where  a  lease 
lease  (A    1)    'B    1  '^'^'^^  controlled  by  the  terms 

"fa  prior  asrrcement ;    and  see  above, 

(r)   Fuhrr  v.   Moou  (1865,    11    L.   T.        p.  ."il. 


BY  EXPRESS  RELEASE.  5l;j 


[By  the  eighth  section  of  the  Genercal  Inclosure  Act  of  1801  {(f),  HdeaRoby 
the  commissioners  under  special  Acts  are  authorized  and  required,'  i^riumont 
before  making  the  allotments  directed,  "to  set  out  and  aiq.oint 


Oi-neral 


the  public  carriage  roads  and  higliways  through  and  over  the  lands  J"(=l'->suro 
and  grounds  intended  to  ba  divided,  allotted  and  inclosed,  and  to  '^'^'  '"^^' 
divert,  turn  and  stop  up  any  of  the  roads  and  tracks  (c)  upon  and 
over  all  or  any  part  of  the  said  lands  and  grounds  "  ;  but  no  "  old 
or  accustomed  road  "  passing  or  leading  ( /)  tlirough  any  part  of 
the  old  inclosures  in  the  parish  is  to  be  stopped  up  without  the 
order  of  two  local  justices  of  the  peace  not  interested  in  the  repair 
of  such  road.  The  tenth  section  of  the  same  Act  empowers  such 
commissioners  as  above  mentioned  to  set  out  and  appoint  such 
private  roads,  bridleways,  footways,  ditches,  drains,  watercourses, 
&c.,  in,  over,  upon,  and  through  or  by  the  sides  of  the  allotments 
to  be  made,  as  they  may  think  requisite,  subject  to  certain  for- 
malities therein  referred  to.  And  by  the  eleventh  section  of  the 
same  Act  it  is  enacted,  "  that,  after  such  public  and  private  roads 
and  ways  shall  have  been  set  out  and  made,  ....  all  roads,  ways 
and  paths  over,  through,  and  upon  such  lands  and  grounds  which 
shall  not  be  set  out  as  aforesaid,  shall  be  for  ever  stopped  up  and 
extinguished,  and  shall  be  deemed  and  taken  as  part  of  the  lands 
and  grounds  to  be  divided,  allotted,  and  inclosed,  and  shall  be 
divided,  allotted,  and  inclosed  accordingly," — subject  only  to  a 
proviso  requiring,  for  the  diversion  of  a  turnpike  road,  the  consent 
of  a  majority  of  the  trustees. 

It  was  held  by  the  Court  of  Common  Pleas  in  the  case  of  Jr/iite 
V.  Reeres  {g),  that  the  proviso  in  section  eight  which  forbids  the 
commissioners  to  close  an  "old  or  accustomed  road"  leadino- 
through  old  inclosures  without  the  order  of  two  justices,  applied 
only  to  public  roads.  But  in  Harber  v.  Eancl{h),  the  Court  of 
Exchequer  came  to  the  opposite  conclusion,  and  held  that,  in  order 
effectually  to  stop  up  even  a  private  road,  the  commissioners  must 
obtain  the  positive  and  specific  order  of  two  justices.  The  case  of 
Thackrah  v.  Sez/niONr  {f)  might  appear  to  support  the  decision  of 
the  Court  of  Exchequer  ;  but  the  judgment  shows  that  the  way 


(d)  41  aeo.  3,  c.  109.  (f/)  (181S),  2   Moore,    23;    19   R.  R. 

(e)  Including    foot-roads ;    Logan    v.  53G. 

Burton  (1826),  5  B.  &  C.  513  ;  29  R.  R.  [h)  (1821),  9  Price,  58 ;  23  R.  R.  038  ; 

308.  White  V.  Ilc'vcs  wa8  not  quoted. 

(  f)  I.e.,  as  to  any  part  of  such  road  ;  (i)  (1832),  1   Cr.  &  Mee.  18,  Exch.  of 

ibid.  Pleas;  38  R.  R.  575. 
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[there  m  question  was  a  public  one,  and  the  later  cases  {k)  rather 
support  ir/iifc  V.  lire  res. 

Under  tlio  Inclosuro  Act  of  lS4o,  which  also  provides  that 
private  roads  not  set  out  by  the  valuer  are  to  be  extinguished,  it 
is  clear  that  no  order  of  justices  is  required  (/). 

"Where  lands  compulsorily  taken  under  the  Lands  Clauses  Con- 
solidation Act,  184o  (m),  or  the  Eailways  Clauses  Consolidation 
Act,  1845  (^0,  are  subject  to  an  easement,  the  person  entitled  to 
the  easement  cannot  bring  an  action  for  disturbance ;  nor  is  he 
entitled  to  notice  to  treat.  His  remedy  is  by  claiming  compen- 
sation as  for  lands  injuriously  affected  (o). 

Of  course,  if  the  Act  confers  no  power  to  interfere  witli  the 
easement,  the  remedy  is  by  action  (;;). 

In  in/is  v.  London,  Tilbunj  and  Sonthend  Rail.  Co.  (q),  it  was 
lifld  tliat  a  clause  in  a  private  Act  extinguishing,  without  com- 
]>onsation,  ''  all  rights  of  Avay  in,  over,  and  affecting "  certain 
"footways"  was  intended  to  affect  only  public  rights,  and  did 
not  extinguish  a  private  right  of  Avay  by  agreement  over  one  of 
the  footways  specified. 


(/.)  Jfohi>n  V.  T.lle;/  (1859),  1  F.  &  F. 
fi/iO,  a  ni.ni  prius  case,  very  t<liortly  re- 
ivirtt'd  ;  Racr  V.  irmd  (lSo7),  7  E.  &  B. 
38 J,  Q.  B.,  not  really  a  decision  on  the 
point. 

(/)  Sec  8  &  9  Vict.  c.  118,  ss.  62—68  ; 
and  Tiirnrr  v.  C'//<.v/,  (1879),  L.  R.  4 
App.  Gas.  221.  As  to  what  "old  iu- 
ilosurcR"  are  referred  to,  see  Hornbi/'v. 
Sihcitcr  (1888),  L.  R.  20  Q.  B.  Div. 
797. 

(to)  8  &  9  Vict.  c.  18. 

(n)  8  &  9  Vict.  c.  20. 

(o)  See,  under  the  Lands  Clauses  Act, 
Eagle  v.  Charing  Vrusa  Jta'il.  Co.  (1807), 
L.  R.  2  C.  P.  638  ;  Duhe  of  Jiedford  v. 
J^.nr.on  (1875),  L.  R.  20  Eq.  353; 
li.rniv.  Fryer  (1887),  L.  R.  36  Ch. 
]J.  .s7  ;  Ktrliij  v.  JIatrogate  School  Board, 
[Ihyii]  I  Ch.  437;  Manchenter,  Shujlicld, 
and  Lincolnshire  Rail.  Co,  v.  Andirsuti, 
[18'J«]  2  Ch.  394;  Lonj  Ealon  Jtc- 
crratioii  Grounds,  Lid.  v.  Thr  Midland 
J{ail.  Co.,  [1902]  2  K.  B.  574  ;  and  Har- 
vard V.  Gnat  WrxUrn  Jlailiai;/,  [1902] 
s»i  L.  T.  7ys  ;  and  under  the  Railways 
<  Iiiii-cM  Act.  JJutlon  V.  LoH'lon  and  South- 
II '.-/nn  Jlail.  Co.  (1848),  7  Ha.  259  ;  82 
R.  R.  99;  Caledonian  Itail.  Co.  v. 
Ualker'K  IVtuleet  (1882),  L.  R.  7  App. 
Cat).  259  ;  Ford  v.  Metropolitan  and 
Metropolitan    Littrict  Rail.   Con.    (1880), 


L.  R.  17  Q.  B.  Div.  12;  Reg.  v. 
roulter  (1887),  L.  R.  20  Q.  B.  D.  132  ; 
In  re  London,  Tilbitry,  and  Southend  Rail. 
Co.  and  Trustees  of  Goiver''s  Walk  Schools 
(188y),  L.  R.  24  Q.  B.  Div.  320; 
Emslei/  V.  Xorlh-Ea.stern  Rail.  Co., 
[1896]  1  Ch.  418.  And  of.,  under  an 
earlier  private  Act,  Thickncsse  v.  Lan- 
caster Canal  Co.  (lS:i8),  4  M.  &  W.  472  ; 
under  the  Waterworks  Clauses  Act, 
1847,  Bush  V.  Troubridge  Jfaterworks  Co. 
(1875),  L.  R.  10  Ch.  459  ;  and  UoUiday 
V.  Mayor,  ^^-c.  of  Wakefeld,  [1891]  A.  C. 
81  ;  under  the  Thames  Embankment 
Act,  1862,  Macey  v.  Metropolitan  Board 
of  Works  (1804),  10  Jur.  N.  S.  333  ;  33 
L.  J.  Ch.  377;  under  the  Elementary 
Education  Act,  1870,  Clark  v.  Scliool 
Board  fur  London  (1874),  L.  R.  9  Ch. 
120;  London  School  B-iard  v.  Smith, 
W.  N.  1895,  p.  37  ;  and  Kirby  v.  Har- 
rogate School  Board,  ubi  sup. ;  and  under 
the  Artisans'  and  Labourers'  Dwellings 
Improvement  Act,  1875,  Budham  v. 
Marris  (1882),  45  L.  T.  Rep.  N.  S.  579  ; 
Swainston  v.  Finn  (1883),  52  L.  J.  Ch. 
235;  48  L.  T.  Rep.  N.  S.  034;  31 
W.  R.  498  ;  and  Barlow  v.  Ross  (1890), 
L.  R.  24  Q.  B.  Div.  381. 

[p)  Turner  V.  She/field  and  Rotherham 
Rail.  Co.  (1842),  10  M.  &  W.  425. 

[q)  (1877),  L.  R.  5  Ch.  Div.  120. 
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[The  Metropolitan  Building  Acts  do  not  affect  easements.     The     Roleasphy 
provisions  wliich  authorize  the  raising  of  party-walls  eonft-r  no    Pariiameut. 
authority  to  raiso  them  to  the  prejudice  of  a  noighhour's  right  to  i^i,iiaij7j, 
light  (r)'.  ^'=^''- 

By  the  thu-d  section  of  the  Settled  Land  Act,  1882  (.s),  a  tenant  Settk-fl  Lund 
for  life  of  settled  land  within  the  meaning  of  the  Act  is  empowered  ^  ' 
to  sell  "the  settled  land,  or  any  part  thereof,  or  any  easement, 
right  or  privilege  of  any  kind,  over  or  iu  relation  to  the  same." 
The  latter  words  seem  only  to  authorize  the  tenant  for  life  to 
subject  the  settled  land  to  an  easement  for  the  benefit  of  some 
other  tenement.  It  has  been  suggested  {t)  that,  since  the  word 
"  land"  covers  all  hereditaments  {i(),  including  incorporeal  heredita- 
ments {x),a,  power  to  sell  "land"  includes  a  power  to  sell  or 
release  an  easement  appurtenant  to  the  settled  estate  {>/)  so  as  to 
extinguish  it,  as  well  as  to  create  and  sell  an  easement  bm-dening 
the  settled  land,  but  it  has  now  been  decided  that  a  tenant  for 
life  has  no  power  to  release  an  easement  appurtenant  to  the  settled 
estate  (~).] 


(r)  See,  e.g.,  on  14  Geo.  3,  c.  78,  Tit- 
terton  v.  Conyers  (1813),  5  Taunt.  465  ; 
and  Wells  v.  'ody  (1836),  1  M.  &  W.  452  ; 
46  R.  R.  358  ;  on  18  &  19  Vict.  c.  I'i'i, 
\\  83,  85,  Crofts  v.  Haldane  (1867), 
L.  R.  2  Q.  B.  'l94  ;  and,  on  a  Bristol 
ImproTement  Act,  Weston  v.  Arnold 
(1873),  L.  R.  8  Ch.  1084.  The  London 
Building  Act,  1894,  contains  an  express 
provision  (sect.  101)  to  the  like  effect. 

(.s)  45  &  46  Vict.  c.  38.     See  also  the 


Settled  Land  Act,  1890,  sect.  5. 

{t)  Wolstenholme's  Settled  Land 
Acts,  9th  ed.  p.  338. 

(«)  52  &  53  Vict.  c.  63,  s.  3. 

(:)■)  Settled  Land  Act,  1882,  s.  2  (10). 

(yj  See  above,  pp.  9  and  51 ;  and  cf. 
the  judginents  in  G.  W.  R.  v.  Siiiti'lon 
and  Cheltenham  Mail.  Co.  (1884},  L.  R. 
22  Ch.  Div.  677  ;  9  App.  Cas.  787. 

{z)  In  re  Brotherton's  Estate,  (1907) 
W.  N.  230. 
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Sect.   1. — Extinguishment  by  Merger. 

As  an  easement  is  a  charge  imposed  upon  the  servient  for  tlie 
advantage  of  the  dominant  tenement,  when  these  are  united  in 
tlie  same  owner,  the  easement  is  extinguished;  the  special  kind 
of  property  which  the  right  to  the  easement  conferred,  so  hmg  as 
the  tenements  belonged  to  different  owners,  is  now  merged  in  the 
general  rights  of  property  {a). 

But  in  order  that  the  easement  should  be  entirely  extinguished, 
it  is  essential  that  the  owner  of  the  two  tenements  should  have 
an  estate  in  fee  simple  in  both  of  them  of  an  equally  perdurable 
natm-e.  ''  Where  the  tenant,"  says  Littleton,  "  hath  as  great 
and  as  high  an  estate  in  the  tenements  as  the  lord  liath  in  the 
seigniory,  in  such  case,  if  the  lord  grant  such  services  to  the 
tenant  in  fee,  this  shall  enure  by  way  of  extinguislnnent.  Causa 
patet"(6).  Upon  which  Lord  Coke  observes  (e),  "Here  Little- 
ton intendeth  not  only  as  great  and  high  an  estate,  but  as  per- 
durable also,  as  hath  been  said,  for  a  disseisor  or  tenant  in  fee 
upon  condition  hath  as  high  and  great  an  estate,  but  not  so 
perdurable  an  estate  as  shall  make  an  extinguishment."  In  a 
previous  section,  speaking  of  seigniories,  rents,  profits  ii  prendre, 
&c.,  he  says,  "  They  are  said  to  be  extinguished  when  they  are 
gone  for  ever,  et  tunc  moriuntur,  and  can  never  be  revived,  that 
is,  when  one  man  hath  as  high  and  as  perdurable  an  estate  in  the 
one  as  in  tlie  other  "  {d). 

Unless  this  be  the  ease,  the  easement,  of  whatever  species  it  be, 
is  susjiended  only  so  long  as  the  imity  of  possession  continues, 
and  revives  again  Tipon  the  separation  of  the  tenements. 
"  Suspense  cometh  of  suspendeo,  and,  in  legal  understanding,  is 
taken  when  a  seigniory,  rent,  profit  u  prendre,  &c.,  by  reason  of 


(a)  [Lord  Dyiuvf.r  v.  Tennant  (1888), 
L.  R.  13  A.  C.  2~'J.  Secus,  as  to  natural 
right«;  S/iiin/  v.  J'iffott  (l(i'.'7),  below, 
p.  618;    U'oodv.   7r«W  (Is I!),,  3  Exch., 


at  p.  77o  ;  77  R.  R.  800.] 
(Oj  S.  .561. 
(c)  Co.  Lit.  313  b. 
(rf)  Co.  Lit.  313  a. 
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unity  of  possession  of  the  seigniory,  rent,  &c.,  and  of  Hk;  Lmd  out    Kxtinffuihh 
of  which  they  issue,  are  not  in  esse  for  a  time,  ot  tunc  dormiunt, 
but  may  be  revived  or  awaked  "  (c). 

So  strictly  lias  tliis  doctrine  been  construed,  Avhieli  requires  the 
estates  in  tlio  two  tenements  to  be  of  an  equally  high  and  perdur- 
able character,  that  no  extinguishment  was  held  to  have  taken 
place  where  the  king  was  seised  of  one  tenement  *'  of  a  pure  fee 
simple  indeterminable,"  jure  coronoe,  and  of  the  other  of  an  estate 
in  fee  simple,  determinable  on  the  birth  of  a  Duke  of  Cornwall. 
lic.t'  V.  Inhabitants  of  Hermitage  (/). 

Tliis  principle  appears  to    be  equally  applicable  to  all    ease-  Easements 
meuts(f/).     When  two  tenements  become  completely  united,  and,  extinguished 

■  .  J.  t/  '  7   \>Y  unitv  do 

as  it  were,  fused  into  one,  the  owner  may  modify  the  previous  not  revive  on 
relative  position  of  the  different  parts  at  his  pleasure ;  if  he  exer- 
cise this  right  so  that  the  part  which  previously  served  the  other 
no  longer  does  so— as,  for  instance,  by  changing  the  direction  of  a 
spout  which  emptied  the  rain-w^ater  of  one  house  on  the  adjoining 
one — it  has  never  been  doubted  that  by  so  doing  he  destroyed  the 
easement  for  ever  (//). 

But  it  has  been  contended,  that  if  he  neglect  to  do  so,  and  again 
sever  the  tenements,  all  easements  having  the  qualities  of  being 
both  continuing  and  apparent,  as  well  as  those  which  existed  by 
necessity,  were  revived  upon  the  severance.  In  the  1 1th  Henry  7  (/), 
it  was  decided,  "  that  a  customary  right  in  the  city  of  London  to 
have  a  gutter  running  in  another  man's  land  was  not  extinguished 
by  unity  of  possession."  It  was  argued,  that  if  the  purchaser  of 
both  tenements  had  destroyed  the  gutter,  the  right  would  not  have 

(e)  Co.  Lit.  313  a.  there  was  no  extinguishment  of  the  ease- 

(/)  (1693),  Carthcw,  239.      See  also  ment  before  foreclosure  of  both  mort- 

Canham  v.  Fiske  (1831),  2  Cr.  &  J.  126  ;  gages  {liitgcr  v.  rarkn;  8  Cush.  (Mass.) 

T/mnasv.  Tko?nas  (1835),  2  C.  M.  &  R.  145).     Also  that,   -where  a  tenant  held 

34 ;    41    R.    R.    678 ;    [^James  v.    JPlaiit  the   servient   tenement    by  a  defective 

(1836),  4  A.  &  E.  766;  43  R.  R.  46;5,  title,  and  the  easement  by  a  valid  title, 

■where  it  was  held  that  the  momentary  there  was  no  merger  (Ti/hry.  HaDimond, 

seisin  of  a  releasee  to  uses  was  insuf-  11  Pick.  (Mass.)  193).     And  so  when  a 

ficient  to  work   a   merger   by  unity  of  person  lield  one  estate  in  severaltj',  and 

seisin  ;   Siiitper  v.  Fo/ri/  (18G2),  2  J.  &:  H.  an  undivided  share  of  the  other  [Atlanta 

555  ;  and  Ecclesiastical  Commissioners  of  Mills  v.  Massoii,  120  Mass.  244).] 

England\.  Kino  (1880),  L.  R.  14  Ch.  Div.  [g)  [And  rights  in  the  nature  of  ease- 

213,  where  the  Lords  Justices  refused  ments,    as    the    right    to    have    fences 

to  decide  that  a  riglit  to  liglit  for  the  repaired:  see  Dyer,  29.)  b,  pi.  19;  Sury 

windows    of    a    churuli   cuuld    not    be  v.    I'igott  (1625),  Palmer,  444 ;  Jioijle  v. 

acquired  over  the  adjoining  glebe,  both  Tumhjn  (1827),  6  B.  &  C.  329  ;  30  R.  R. 

being  vested  in  the  incumbent,  but  for  343.] 

different  interests.      It  has   been   held  [li)  11  Henry  7,  f.  25  ;  Lady  Browne's 

in  America  that,  where  the  dominant  Case,    cited    in    Sury  v.   Figott   (1625), 

and   servient  tenements  vested   in   the  Palmer,  446. 

same  person  under  separate  mortgages,  (i)  Fol.  25. 
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re\'ived ;  to  which  Danvers,  J.,  replied,  "  If  the  matter  were  so,  it 
mijrht  have  been  pleaded  specially :  it  woiild  be  a  good  issue." 

In  Shunj  V.  ri(iott  (/.),  in  an  action  on  the  case  for  stopping  a 
watercourse,  which  had  been  used  to  have  its  current  into  the 
plaintiff's  yard,  and  fill  a  pond  with  water,  it  was  held  that  a 
unity  of  possession  of  the  laud  of  the  house  and  place  to  which, 
and  of  the  laud  through  which,  etc.,  was  no  bar.  "  There  is  a 
difference,"  said  Whiteloeke,  J.,  "  between  a  way  or  common  and 
a  watercourse.  These  begin  by  private  right,  by  prescription,  by 
assent,  as  a  way  or  common,  being  a  particular  benefit  to  take  part 
of  the  profits  of  the  land — this  is  extinct  by  unity,  because  the 
greater  benefit  shall  drown  the  less.  A  watercourse  dulh  begin  c:: 
jiu-e  naturoB,  having  taken  this  course  naturally,  and  cannot  be 
averted." 

In  the  report  of  this  case  in  Latch,  it  is  said,  "  Eent  shall  be 
extinguished  by  unity,  and  also  a  way,  because  it  does  not  exist 
dimnit  the  unity ;  but  it  is  otherwise  of  a  thing  which  exists,  not- 
withstanding the  imity."  A  case  of  warren  is  cited  from  35  Henry, 
f.  00,  oG. 

In  Biickhtj  v.  Coles  (/),  the  Court  of  Common  Pleas  intimated 
a  decided  opinion,  that  unity  of  seisin  was  sufiicient  to  work  an 
extinguishment,  without  actual  unity  of  occupation.  In  Drake  v. 
Wujk'Sitorih  {>/>),  the  Court  doubted  whether  seisin  implied  posses- 
sion ;  but  [more  recent  decisions  seem  to  have  favoured  the  pro- 
position] that  from  seisin  the  law  will  presume  possession  ()i). 

[But  in  Richardson  and  others  v.  Graham  (o)  it  was  held  by  the 
Court  of  Appeal  (y;)  that  unity  of  seisin  for  an  estate  in  fee  will 
not  cause  tlie  extinction  of  an  easement  of  light  where  there  is  no 
unity  of  possession  and  enjoyment.  In  that  case  a  tenement  which 
had  enjoyed  the  access  of  light  over  an  adjoining  tenement  for 
upwards  of  twenty  years  was  leased  for  a  term  of  years  to  the 
plaintiff.  Subsequently  and  during  the  continuance  of  this  term 
the  freeholder  of  the  servient  tenement  acquired  the  freehold  of  the 
dominant  tenement,  but  it  was  held  that  this  unity  of  seisin  did 
not  operate  to  extinguish  the  plaintiff's  easement  of  light.] 

It  will  be  found  that  the  classes  of  easements  Avith  respect  to 


a-)  (162.5),  3  Bulstrode,  339;  S.  C, 
Palmer,  \\\,  nom.  .S'«»y  v.  I'lr/otl. 

(/)  (1814),  6  Taunt.  31 1  ;  13  II.  It.  508. 

\m)  (1752),  Willes,  C38. 

(w)  atott  V.  Slott  (1812),  16  East,  343  ; 
Clayton  v.  Corby  (1842),  2  Q.  B.  813  ;  2 


G.  &  D.  174  ;  57  R.  R.  807.  [See  per 
Parke,  B..  in  Knyhiud  v.  ll'dU  (1842), 
10  M.  &W.  701.] 

(o)  [1908]  1  K.  B.  39. 

{p)  Lord  Alver.stone,  C.  J.,  and 
Buckley  and  Kennedy,  L.  JJ. 
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which  the  revivor  referred  to  above  is  supposed  to  take  place,  exact  \y     E,is,mfnt« 
correspond  with  those  already  considered,  as  being  acquired  by  the    ^'"Sy  d^ 
implied  grant  resulting  either  from  the  disposition  of  the  owner  of   "ot  revive  ou 
the  two  tenements,  or  from  the  easement  being  of  necessity.  Hovcrance. 

It  is  practically  immaterial  whetlier  the  foundation  of  the  rijrht  *^''*P"'**""»  "^ 

T  ,  m  ^        owner  or  two 

be  a  now  grant  or  a  revival  of  the  old  right ;    but  the  former  is  teucinent«,  or 
the  more  correct  view  of  the  title  to  them,  and  it  is  certainly  more  rev^ve!'*''^^' 
in  harmony  with  the  general  principles  of  the  law  of  easements  (o). 

In  tlie  civil  law,  on  the  union  of  two  inheritances  in  the  same 
owner,  all  servitudes  were  extinguished  by  confusion ;  and  on  any 
future  severance  it  was  necessary  to  reimpose  them  expressly  (p). 

[In  the  event  of  an  easement  already  acquired  by  prescription  I'nity  by 
being  vested  in  the  owner  of  the  dominant  tenement  by  statutory  ParUameut 
authority,  the  prescriptive  title  would  merge  in  tlie  statutory  title, 
and  in  the  event  of  the  statutory  provision  being  only  a  temporary 
measm-e  the  easement  would  bo  lost  on  the  expiration  of  the  period 
covered  by  the  statute  (y). 

"  I  hold  it  to  be  an  indisputable  proposition  of  law  that  where 
an  Act  of  Parliament  has,  according  to  its  true  construction,  to 
use  the  language  of  Littledale,  J.,  'embraced  and  confirmed' 
a  right  which  had  previously  existed  by  custom  or  prescription 
that  right  becomes  henceforward  a  statutory  right,  and  that  the 
lower  title  by  custom  or  prescription  is  merged  in  and  extinguished 
by  the  higher  title  derived  from  the  Act  of  Parliament "  (/•). 


Sect.  2. — EjihiguiHhmcnt  of  NccesHitij. 

It  has  already  been  seen,  on  the  clearest  authoiity  both  of  our  Licence  to 
own  law  and  the  civil  law,  that  if  the  owner  of  the  dominant  *'^'^''"''*- 
tenement   authorizes   an  act  of  a  permanent  nature  to  be  done 
on  the  servient  tenement,  the  necessary  consequence  of  which  is 


(o)  Holmes  V.    Gorinfj,    ante,   p.   178;  Tertio  ainittitur  (servitus)  confiisione 

[and  see  p.  116.]  cum  prsedia  confusa  sunt,  sive  cura  idem 

[p)    Servitutes     prrediorum     coufun-  utrinsque  prsedii  domiuus  esse  coeperit. 

duutur,  siidemutriusqmipiwdiidominus  — Vinnius,  Comm.  ad  Inst.  lib.  2,  tit.  3, 

esse  ccBperit. — Dig-.  8,  G,  1,  quern,  serv.  Qiiibus  modis  serv.  amittuutur,  §  6. 

^™J*-      .  {q)    TcniIor\.  Aklcrmcn  and  Buryessanf 

Si  quia  sedes,  quae  suis  cedibus  servi-  New  Windsor ,  [1898]  1  Q.  B.  186:  affd. 

rent,  cum  emisset,  traditas  sibi  accepit,  in   H.  L.  sub  uom.  New   Windsor  Cor- 

confusa  sublataque  servitus  est;  et,  si  poration    v.    Tai/lor,    [1899]    A.    C.    41; 

rursiis   vendere  vult,  nominatim  impo-  Mai/or,  S;c.  of  Manchistrr  \.  L>jons  {IS,^-!), 

neuda     servitus    est :     alioquin     liberie  22  Ch.  Div.'  287. 

veniunt.— Dig.  8,  2,  30,  de    serv.  urb.  (>•)  Per  Lord  Davey  in  Xew  Windsor 

VT-'^^-  Corporation  v.    Taylor,  [1899]  A.  C.  49. 
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to  prevent  his  future  enjoyment  of  the  easement,  it  is  thereby 
extinguished  (.n). 

And  provided  the  authority  is  exercised,  it  is  immaterial  whether 
it  was  given  by  writing  or  b}'-  parol  (f). 


OwTJcrs  of 
inheritanc-e 
must 
acquiesce. 


Prescripli' 
Act, 


Sect.  'i. — ExtiiKjuishmcnt  hij  Cemition  of  Enjoi/mcnt. 

As  the  acquisition  of  an  easement  is  an  addition  to  the  ordinary 
rights  of  property  of  the  dominant,  and  a  corresponding  diminu- 
tion of  those  rights  of  the  servient  tenement,  so  the  loss  of  the 
easement,  when  once  acquired,  by  restoring  both  tenements  to 
their  natiu-al  state,  is  an  addition  to  the  rights  of  the  servient, 
and  a  corresponding  diminution  of  those  of  the  dominant. 

Hence,  though  the  law  regards  vnih.  less  favour  the  acquisition 
and  preservation  of  these  accessorial  rights  than  of  those  which 
are  naturally  incident  to  property,  and,  therefore,  does  not  require 
the  .same  amount  of  proof  of  the  extinction  as  of  the  original 
establishment  of  the  right  (»)  :  yet  as  an  easement,  when  once 
created,  is  perpetual  in  its  nature,  being  attached  to  tlie  inheritance 
and  passing  with  it,  it  should  seem  that  some  acquiescence  on  the 
part  of  the  owner  of  tlie  inheritance  must  be  necessary  to  give 
validit}'  to  any  act  of  abandonment  {u).  The  doctrine  of  the  extinc- 
tion of  easements  by  merger,  already  considered,  supports  this 
view,  proceeding,  as  it  does,  on  the  ground  that  the  loss  of  an 
easement  is  a  permanent  injury  to  the  inheritance,  and  can  there- 
fore only  take  place  when  the  same  part}'  is  the  owner  of  the  fee 
simple  of  the  servient  and  dominant  tenements. 

The  Prescription  Act  is  silent  as  to  the  mode  by  Avhich  easements 


(«)  Ante,  p.  31  ;  [and  see  Davies  v. 
Mm-^hnll  (1861),  10  C.  B.  N.  S.  697: 
7  .Tur.  N.  8.  720,  1247;  Johnson  v. 
;r./«//  (1S(H),  O.Jur.  N.  S.  W.V.i.'] 

Si  htillicidii  immittfiidi  jus  liabcam  in 
.•ir«  am  tiiani,  (t  pcrmisiro  jus  til)i  in  ta 
iirca  iidificaTidi,  stillicidii  iiiniiittoiidi 
jus  aniitti.  Et  siinilittr,  si  per  tuuni 
fiindum  via  niihi  d(.-l)oatur,  ft  permisero 
tibi,  in  ff>  loco,  prr  quom  via  mihi  do- 
bctiir.  ali(iui«l  facen-.  umitto  jus  vifc. — 
iJiv-  ^.  '«.  ■',  qtifm.  scTV.  amit. 

Auiitlitiir  t-crvitus  roiuissionc,  turn 
apcria  tuni  tacita — puta  hi  ptrmiKtro 
domino  fundi  sorvicut  is.  in  locoserviente. 


facere  id  quo  servitus  impediatur. — 
Vinnius,  Comment,  ad  Inst.  L.  '2,  Tit. 
QuihuH  modis  scrvitutes  amittuntur,  §  6. 

(<)   Lifif/iiiH  V.  Iiigi ,  ante,  p.  40  . 

{//)  "  Non-user  which  would  not  be 
sufficient  to  est.'iblisli  an  abandonment 
of  a  rifiht  acquired  maj'  be  enoufrh  to 
])revent  the  ncqui.sition  of  that  right 
under  the  (Prescription)  Act,"  per 
Stirling,  .J.,  [1900]  2  Ch.  at  p.  146. 

[iv)  A.S  to  the  loss  of  an  inchoate 
rifrht  to  light  acquired  under  the  Pre- 
scription Act,  1H;J2,  88.  3  and  4,  see 
Jft/mnti  V.  Vfiii  den  Jlrrqh,  [1907]  2  Ch. 
.'ilG:  [1908]  1  Ch.  1G7.] 
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may  bo  lost.     Its  enactments  as  to  intcrruptiou  and  <lisaljilities    CeKHation  of 
mtply  in  terms  to  the  acquisition  only.  cnjoymcu  . 

It  is  the  policy  of  the  law,  favouring  the  freedom  of  property, 
that  no  restriction  should  be  imposed  upon  one  tenement,  without 
a  corresponding  benefit  arising  from  it  to  another,  and  hence  it  is 
that  it  is  essential  to  the  validity  of  an  easement  that  it  should 
conduce  to  the  more  beneficial  enjoyment  of  the  dominant  tenement. 

Thus,  where  a  right  of  way  is  given  by  deed,  the  right  is  con- 
fined to  the  use  of  a  way  which  is  "in  the  same  predicament  as 
it  was  at  the  time  of  the  making  of  the  deed"  {j'). 

If,  therefore,  any  alteration  be  made  in  the  disposition  of  the  Loss  by 
dominant  tenement,  of  such  a  nature  as  to  make  it  incapable  any  jc^linaut  ° 
longer  of  the  perception  of  the  particular  easement,  the   status  of  tenement, 
the  dominant  tenement,  to  which  the  easement  was  attached,  and 
which  is  an  inherent  condition  of  its  existence,  is  determined. 

Such  alteration  must,  of  course,  be  of  a  permanent  character,  Alteration 
evincing  an  intention  of  ceasing  to  take  the  particular  benefit,  or  perman^ent. 
otherwise  an  easement  might  bo  lost  by  the  mere  pulling  down  of 
the  tenement  for  the  purposes  of  necessary  repair  (y).  Thus, 
if  a  man  have  a  projecting  roof,  by  means  of  which  he  enjoyed 
the  easement  of  throwing  his  eaves-droppings  on  his  neighbour's 
land,  any  alteration  of  the  form  of  such  projection,  from  which  it 
could  be  inferred  that  he  meant  to  direct  the  rain-water  into  a 
different  channel,  would  destroy  his  right  to  the  easement.  Thus, 
too,  the  stopping  up  an  ancient  window  (~). 

By  the  civil  law  the  pulling  down  a  house  with  the  intention  of 
re-building,  did  not  cause  the  loss  of  a  servitude,  provided  the 
new  edifice  was  erected  upon  the  site  and  of  the  dimensions  of 
the  old,  and  did  not  increase  the  burthen  imposed  upon  the  servient 
tenement  (a) . 

In  Moore  v.  lianson  {b),  it  appears  that  the  plaintiff,  having  Moore  v. 

EdU'non 


{x)  Per   Curiam   in   Allan   v.    Gomiiie  Trndcnt'ud  Assurance  Co.   (1877),  L.  R. 

(1840),  11  A.  &  E.  772  ;  52  R.  R.  492  ;  6  Ch.  D.  7.57,  at  p.  764.] 
[but  see  ante,  p.  357.     It  depends  in  all  ^^  Lau-renco  v.    Oboe  (1S14\  :5   Camp, 

cases  upon  the  ooustruction  or   the  par-  ^i  .  .    i  <  r>    -d    v-jn 
ticular  grant,  whether  the  owner  01   the  . 

servient  way  is  limited  to  any  particular  («)  (Si  servitus  stdlicidii  non  avert- 

use  of  the  tenement  ]  ^^^'^  debebatur)  ;  si  antea  ex  tetrula  eas- 

\i,)  Lulfrd's    t'asc  (1738),  4   Rep.  8G  ;  sitavcrit  stillicidium.  poj-tea  ex  tabulate, 

[Stai^/ht   V.  Barn  (1869),   L.   R.   5    Ch.  vel  ex  aha  materia,  cas.sit^iro  non  potest. 

163  ;■     Ecclrs,astkal      Comnmsioncrs     for  -^ig.    8,    2,    20,    ^  4,  de   serv.    pra'J. 

England  v.  Kino  (ISSO),  L.  R.  14  Ch.  Div.  "i'^^- 

213.       Cf.    per    Fry,    J.,    in    Nalwnal  {h)   (1824),  3  B.  &  C.  332  ;   o  Dowl.  k 

Frovincial  Plate   Glass   Insurance    Co.   v.  R.  234  ;  27  R.  R.  375. 
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Cessation  of  gome  ancient  windows,  pulled  down  the  wall  in  which  they  were 
enjo>Tneut.  gj^^^j^^^j^  ^^j  rebuilt  it  as  the  wall  of  a  stable,  without  any  window. 
About  fourteen  yeai-s  after  this,  the  defendant  erected  a  building 
in  front  of  this  blank  wall,  and  after  such  building  had  remained 
there  about  three  years,  the  plaintiff  re-opened  a  window  in  the 
place  where  one  of  the  ancient  windows  had  formerly  stood, 
and  brought  this  action  for  the  obstruction  to  his  newly-opened 
window  b}'  the  defendant's  building. 

A  rule  having  been  obtained  to  enter  a  non-suit,  pursuant  to 
liberty  reserved  at  the  trial,  the  Court  of  K.  B.  made  the  rule 
absolute. 

Abbott,  C.  J.,  in  delivering  his  judgment,  said,  "  I  am  of  opinion 
that  the  plaintiff  is  not  entitled  to  maintain  this  action.  It  appears 
that  many  years  ago  the  former  owner  of  these  premises  had  the 
enjoyment  of  light  and  air  by  means  of  certain  windows  in  a  wall 
in  his  house.  Upon  the  site  of  this  wall  he  built  a  blank  wall 
without  any  windows.  Things  continued  in  this  state  for  seven- 
teen years.  The  defendant,  in  the  interim,  erected  a  building 
opposite  the  plaintiff's  blank  wall,  and  then  the  plaintiff  opened 
a  window  in  that  which  had  continued  for  so  long  a  period  a  blank 
wall  witliout  windows :  and  he  now  complains  that  that  window  is 
darkened  by  the  buildings  which  the  defendant  so  erected.  It 
seems  to  me  that,  if  a  person  entitled  to  ancient  lights  pulls  down 
his  house  and  erects  a  blank  wall  in  the  place  of  a  wall  in  which 
there  had  been  windows,  and  suffers  that  blank  wall  to  remain  for 
a  considerable  period  of  time,  it  lies  upon  him  at  least  to  show,  that, 
at  the  time  when  he  so  erected  the  blank  wall,  and  thus  apparently 
abandoned  the  windows  which  gave  light  and  air  to  the  house,  it 
was  not  a  perpetual,  but  a  temporary  abandonment  of  the  enjoy- 
ment; and  that  he  intended  to  resume  the  enjoyment  of  those 
advantages  within  a  reasonable  period  of  time.  I  think  that  the 
burthen  of  showing  that  lies  on  the  party  Avho  has  discontinued 
the  use  of  the  light.  By  building  the  blank  wall,  he  may  have 
induced  another  person  to  become  the  purchaser  of  the  adjoining 
ground  for  building  purposes,  and  it  would  be  most  unjust  that  he 
should  afterwards  prevent  such  a  person  from  carrying  those 
purposes  into  effect.  For  these  reasons  I  am  of  opinion,  that  the 
rule  for  a  nonsuit  must  be  made  absolute." 

Baylcy,  J.,  said,  "  Tlie  right  to  light,  air,  or  water,  is  acquired 
by  enjoyment,  and  will,  as  it  seems  to  me,  continue  so  long  as  the 
party  either  continues  that  enjoyment,  or  shows  an  intention  to 
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continue  it.     In  this  case  tho  former  owner  of  the  pluiulilT's  jm;-    Co.sHation  of 

mises  had  acquired  a  right  to  the  enjoyment  of  the  light ;  but  ho - 

chose  to  relinquish  that  enjoyment,  and  to  erect  a  blank  wall  in-  ^ji^^l^', 
stead  of  one  in  which  there  were  formerly  windows.  At  that  time 
he  ceased  to  enjoy  the  light  in  the  mode  in  Avhich  he  had  used  to 
do,  and  his  right  ceased  with  it.  Suppose  that,  instead  of  doing 
that,  he  had  pulled  down  the  house  and  buildings,  and  converted 
the  land  into  a  garden,  and  continued  so  to  use  it  for  a  period  of 
seventeen  years,  and  another  person  had  been  induced  by  sucli 
conduct  to  buy  tlie  adjoining  ground  for  the  purposes  of  building. 
It  would  be  most  unjust  to  allow  the  person  who  had  so  converted 
his  land  into  garden  ground,  to  prevent  the  other  from  building 
upon  the  adjoining  land  which  he  had,  under  such  circumstances, 
been  induced  to  purchase  for  that  purpose.  I  think  that,  accord- 
ing to  the  doctrine  of  modern  times,  we  must  consider  the  enjoy- 
ment as  giving  the  right ;  and  that  it  is  a  wholesome  and  wise 
qualification  of  that  rule  to  say,  that  the  ceasing  to  enjoy  destroys 
the  right,  unless  at  the  time  when  the  party  discontinues  the 
enjoyment  he  does  some  act  to  show  that  he  means  to  resume  it 
within  a  reasonable  time." 

Holroyd,  J.,  added,  "  I  am  of  the  same  opinion.  It  appears 
that  the  former  owner  of  the  plaintiff's  premises  at  one  time  was 
entitled  to  the  house  with  the  windows,  so  that  tho  light  coming 
to  those  windows  over  the  adjoining  land  could  not  be  obstructed 
by  the  owner  of  that  land.  I  think,  however,  that  the  right 
acquired  by  the  enjoyment  of  the  light  continued  no  longer  than 
the  existence  of  the  thing  itself  in  respect  of  which  the  party  had 
the  right  of  enjoyment;  I  mean  the  house  with  the  windows: 
when  the  house  and  the  windows  were  destroyed  by  his  own  act, 
the  right  which  he  had  in  respect  of  them  was  also  extinguished. 
If,  indeed,  at  the  time  when  he  pulled  the  house  down,  he  had 
intimated  his  intention  of  rebuilding  it,  the  right  would  not  then 
have  been  destroyed  with  the  house.  If  he  had  done  some  act  to 
show  that  he  intended  to  build  another  in  its  place,  then  the  new 
house,  when  built,  would  in  effect  have  been  a  continuation  of  the 
old  house,  and  the  rights  attached  to  the  old  house  would  have 
continued.  If  a  man  has  a  right  of  common  attached  to  his  mill, 
or  a  right  of  turbary  attached  to  his  house,  if  he  pulls  down  the 
mill  or  the  house,  the  right  of  common  or  of  turbary  will  prima 
facie  cease.  If  ho  show  an  intention  to  build  another  mill  or 
another  house,  his  right   continues.     But   if  he   pulls  down   the 
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enjoyment. 
iloort  T. 

BttCtOH. 


hou.-o  or  tlie  mill  without  showing  any  intention  to  make  a  similar 
use  of  the  land,  and,  after  a  long  period  of  time  has  elapsed,  builds 
a  house  or  mill  corresponding  to  that  which  he  pulls  down,  that  is 
not  the  renovation  of  the  old  house  or  mill  but  the  creation  of  a 
new  thing,  and  the  rights  which  he  had  in  respect  of  the  old  house 
or  mill  do  not,  in  my  opinion,  attach  to  the  new  one  (c).  In  this 
case,  I  think,  the  building  of  a  blank  wall  is  a  stronger  circum- 
stance to  show  that  he  had  no  intention  to  continue  the  enjoyment 
of  his  light  than  if  he  had  merely  pulled  down  the  house.  In  that 
case  lie  might  have  intended  to  substitute  something  in  its  place. 
Here  he  does,  in  fact,  substitute  cpiite  a  different  thing — a  wall 
without  windows.  There  is  not  only  nothing  to  show  that  he 
meant  to  renovate  the  house  so  as  to  make  it  a  continuance  of  the 
old  house,  but  he  actually  builds  a  new  house  different  from  the 
old  one,  thereby  showing  that  he  did  not  mean  to  renovate  the  old 
house.  It  seems  to  me,  therefore,  that  the  right  is  not  renewed,  as 
it  would  have  been  if,  when  he  had  pulled  down  the  old  house,  he 
had  shown  an  intention  to  rebuild  it  within  a  reasonable  time, 
although  he  did  not  do  so  eo  instanti." 

Littledale,  J. — "  According  to  the  joresent  rule  of  law  a  man 
may  acquire  a  right  of  way,  or  a  right  of  common,  (except,  indeed, 
common  appendant,)  upon  the  land  of  another,  by  enjoyment. 
After  twenty  years'  adverse  enjoyment  the  law  presumes  a  grant 
made  before  the  user  commenced,  by  some  person  who  had  power 
to  grant.  But  if  the  party  who  has  acquired  the  right  by  grant 
ceases  for  a  long  period  of  time  to  make  use  of  the  privilege  so 
granted  to  him,  it  may  then  be  presumed  that  he  has  released  the 
right.  ...  I  think  that,  if  a  party  does  any  act  to  show  that  he 
abandons  his  right  to  the  benefit  of  that  light  and  air  which  he 
once  had,  he  may  lose  his  right  in  a  much  less  period  than  twenty 
years.  If  a  man  pulls  downi  a  house  and  does  not  make  any  use 
of  the  land  for  two  or  three  years,  or  converts  it  into  tillage,  I 
think  he  may  be  taken  to  have  abandoned  all  intention  of  rebuild- 
ing the  house;  and,  consequently,  that  his  right  to  the  light  has 
cease.l.  lint  il'  In-  builds  ujton  the  same  site,  and  places  windows 
in  tliH  same  spot,  or  does  any  thing  to  show  that  he  did  not  mean 
to  convert  the  land  to  a  different  purpose,  then  his  right  would 
not  cease.  In  this  case  I  think  that  the  owner  of  the  plaintiff's 
premises  abandoned  his  right  to  the  ancient  lights,  by  erecting  the 


r,-osi.h,i  V.  LiohtMihr  (\Mu\.  L.  R.  -1  Ch.  478  ;  post,  p.  5fil. 
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blank  wall  instead  of  that  in  which  the  ancient  windows  were  ;  for    f'tBwition  of 

he  tlion  indicated  an  intention  never  to  resume  tliat  cnjoyinent  of  JlLI'i L 

the  light  wliich  he  once  had.     Under  those  circumstances  I  tliink       jt^wgon' 
that  the  temporary  disuse  was  a  complete  abandonment  of  the 
right." 

In  Lau-rcncc  v.   Ohee  id) ,  IjOviI  Ellenborouo:h  held  that,  where  i<i<i-rcncev. 

.  .  Obve. 

an  ancient  window  had  been  filled  up  with  brick  and  mortar  for 
twenty  years,  the  case  stood  as  if  it  had  never  existed. 

"Suppose  a  person,"  said  Tindal,  C.  J.,  in  delivering  the  judg-  ^-'.'/.'/"m  v. 
ment  of  the  Court  in  Liggins  v.  Inge  (c),  "  who  formerly  had  a  mill 
upon  a  stream,  should  pull  it  down,  and  remove  the  works,  with 
the  intention  never  to  return,  could  it  be  held  that  the  owner  of 
other  land  adjoining  the  stream  might  not  erect  a  mill  and  employ 
the  water  so  relinquished ;  or  that  he  should  be  compellable  to 
pull  down  his  mill,  if  the  former  mill-owner  should  afterwards 
change  his  determination,  and  wish  to  rebuild  his  own  ?  In  such 
a  case  it  would,  undoubtedly,  be  a  subject  of  inquiry  by  a  jury, 
whether  he  had  completely  abandoned  the  use  of  the  stream,  or 
left  it  for  a  temporary  purpose  only  "  (./'). 

In  Hale  v.  Oldroijd  (g),  the  plaintiff  had  a  right  to  a  flow  of  ^(j'/J^.J'j 
surplus  water  to  an  ancient  pond.  Instead  of  using  the  water  to 
supply  that  pond,  he  had  during  thirty  years  past  used  it  to 
supply  three  more  recent  ponds.  It  was  held,  he  had  not  aban- 
doned or  lost  his  right  to  the  flow  of  water  by  such  user.  Ilolfe, 
B.,  said,  "  If  the  plaintiff  had  even  filled  up  the  (old)  pond,  that 
would  not  in  itself  amount  to  an  abandonment,  although,  no 
doubt,  it  would  be  evidence  of  it."  [And  Parke,  B.,  said,  "  The 
use  of  the  old  pond  was  discontinued  only  because  the  plaintiff 
obtained  the  same  or  a  greater  advantage  from  the  use  of  the 
three  new  ones  ;  he  did  not  thereby  abandon  his  right,  he  only 
exercised  it  in  a  different  spot, — and  a  substitution  of  this  nature 
is  not  an  abandonment." 

In  StoJioc  V.   Singers  (h),  it  was  held  that,  where  the  owner  of  !^°,'°^,.J' 
a  hoiise  had  blocked  up  ancient  ^\■iudows,  and  kept  thom  so  for 
nearly  twenty  years,  he  had  not  lost  the  right  of  light,  the  jury 
finding  that  he  did  not  "  so  close  up  his  lights  as  to  cause  the 


{(i)  (18U),  3  Camp.  514;    14  R.   R.  (/)  [See  Crossleyx.  Lightou-h-r  {\%Q>1), 

o.>,)  L.  R.  2  Ch.  478  ;  post,  p.  561.] 

(>/)  (1845),  14  M.  &  W.  789  ;  Gt)  R.  R. 

(c)  (18;?1),  7Bing'.  G93;  33  R.  R.  615,       S24. 
Preface  VI.  (/')  (1857),  8  E.  &  B.  31. 
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[adjoining  owner  to  incur  exjiense  or  loss  on  the  reasonable  belief 
that  tliey  had  been  permanently  abandoned,"  nor  so  as  "  to 
manifest  an  intention  of  permanently  abandoning  the  right  of 
using  them  "  ;  but  the  Court  did  not  express  any  opinion  upon 
the  question  whether  the  mere  closing  up  of  the  lights,  so  as  to 
manifest  an  intention  of  permanentl}'  abandoning  them,  would 
destroy  the  right,  unless  the  adjacent  owner  acted  upon  that 
intention  ;  and  there  appears  to  have  been  some  difference  of 
opinion  between  the  judges  upon  this  question. 

In  Ecclesiastical  CommiKKioncrs  v.  Ki)W  (Ic),  it  appeared  that, 
by  virtue  of  an  Act  of  Parliament  and  an  Order  in  Council,  the 
church  of  St.  Dionis  Backchurch  in  the  city  of  London  had 
become  vested  in  the  Commissioners  upon  trust  to  pull  down  the 
church,  tlispose  of  the  materials,  and  sell  the  site.  The  church 
having  been  pulled  down,  but  not  yet  sold,  the  defendant  com- 
menced to  build  upon  the  adjoining  land  some  buildings  which 
would  have  obstructed  the  access  of  light  to  the  ancient  church 
windows  had  they  still  been  subsisting.  Hall,  V.-C,  refused 
an  injunction ;  but,  on  appeal,  the  defendant  was  restrained  from 
"  obstructing  the  lights  of  any  building  to  be  erected  on  the  site 
of  the  church,  so  far  as  such  lights  occupy  the  same  position  as 
the  lights  of  the  church."  The  Court  of  Appeal  thought  that  the 
Commissioners,  though  not  themselves  empowered  to  rebuild,  were 
entitled  to  sell  the  land  with  all  its  advantages,  includino:  the 
right  to  rebuild  so  as  to  resume  the  enjoyment  of  the  ancient 
lights.  "  It  appears  to  me,"  said  James,  L.  J.,  "  that,  where  a 
building  in  which  there  are  ancient  lights  has  been  taken  down, 
though  the  actual  enjoyment  of  the  light  has  been  suspended, 
there  is  nothing  to  prevent  the  owner  from  applying  to  the  Court 
for  an  injunction  to  restrain  an  erection  which  would  interfere 
with  the  easement  of  the  ancient  lights,  where  the  Court  is  satis- 
fied that  he  is  about  to  restore  the  building  with  its  ancient 
lights.     That  was  so  decided  by  Lord  Justice  Giffard  in  Staighf  v. 

It  appears  from  these  cases  that  the  law  has  fixed  no  precise 
time  during  which  this  cessation  of  enjoyment  must  continue ; — 
the  material  inquiry  in  every  case  of  this  kind  must  be,  whether 
there  was  the  intention  to  renounce  the  right.     [There  is  a  legal 


(*)  (1880),  L.  R.  14  Ch.  Div.  2i:j. 


(I)  (1869),  L.  R.  r,  Ch.  163. 
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[inference,  however,  at   any  rate   in   cases  where  the   dominant    Ceswition  of 

tenement   has   been    pulled   down    and   rehnilt,    that   the    owner    "°^"^"'^'"^' 

intends  to  preserve  his  rights  ;    and  accordinjjly  it  lias  been  held 

in  a  ease  in  wliidi  a  huildiiifi^  was  rebuilt  b(,'i'urc  a  riplit   1o  li<rht 

had  been  acquired  under  tlic  Prescription  Act,  but  whilst  it  was  in 

course  of  being  so  acquired,  that  evidence  of  the  intention  to  ])re- 

serve  ancient  lights  upon  a  rebuilding  is  unnecessary  (w).]     From 

the  language  of  the  judges  [in  the  cases  before  Stokoc  v.  Siitf/n-.s], 

it  does  not  appear  to  be  necessary  that  the  servient  owner  should 

have   done   any   act   after   the   change   had   taken   place   in   the 

dominant  tenement  to  assert  the  freedom  of  his  tenement  from  the 

easement ;   but  it  is  sufficient  if  the  consequence  of  the  change  be 

an  entire  cessation  of  enjoyment,  accompanied  by  an  intention  [on 

the  part  of  the  dominant    owner]  to   relinquish  the  right.     In 

point  of  fact,  in  one  of  the  cases  above  cited,  the  owner  of  the 

servient  tenement  had,  during  the  cessation  of  enjoyment,  done 

an  act  which  he  could  not  lawfully  have  done  had  the  easement 

existed,  and  the  owner  of  the  dominant  tenement  had  taken  no 

steps  to  remove  the  obstruction ;  yet  no  stress  was  placed  upon 

these  circumstances.     [And  the  dicta  in  Sfokoe  v.  Siiiger.s,  in  wdiich 

such  an  act  is  treated  as  essential  in  order  to  make  out  the  loss  of 

the  easement,  have  never  been  followed.] 

By  the  civil  law  an  iu"ban  servitude  could  not  be  lost  by  mere  Civil  law  ro- 
abandonment  on  tlie  iiart  of  the  owner  of  the  dominant,  imless,  fi""'*?^  some 

^  ,  '  '   act  to  be  done 

during  the  cessation  of  enjoyment,  some  act  was  done  by  the  by  servient 
owner  of  the  servient  tenement  evincing  an  intention  of  defeating  °^™^'^* 
the  servitude  — as  if  a  man  having  a  window  should  have  stopped 
it  up  during  a  certain  time,  a  previously  acquired  easement  of  the 
passage  of  light  would  not  have  been  lost,  unless  the  owner  of  the 
servient  tenement  had  done  something  during  the  interval  to 
obstruct  the  passage  of  light :  so,  too,  in  the  case  of  an  easement 
tigni  immittendi,  mere  removal  of  the  beam  was  not  sufficient  to 
defeat  the  right,  unless  the  owner  of  the  servient  tenement  stopped 
up  the  hole  in  which  the  beam  was  placed  {ii) ;  and,  on  the  same 
ground,  by  no  lapse  of  time  would  the  right  be  lost  during  which, 


{m)  Smith  V.  Baxter,  [1900]  2  Ch.  138.  Colonial  Stores,  Ltd.,  [1904]  A.  C.  179, 

This  decision  was  based  npou  a  passage  it  does  not  appear  that  the  decision  in 

in    the  judgment  of   Cotton,  L.   J.,  in  Smith  v.  Jiaxtcr  in  thereby  aScctod.    See 

Scjtt  V.  F((pc  (1886),   31   Ch.  Div.  554  ;  Andrews  v.    TFaite,    [1907]   2  Ch.    500, 

but,  though  the  judgments  in  this  case  509. 

were  criticised    in    Colls   v.    Mo»ie    and  (n)  Hfec  autem  jura  similiter,  ut  rus- 
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owing  to  the  delay  in  rebuilding  the  servient  tenement,  the  ease- 
ment could  not  be  exercised  (o) . 

Although,  however,  tliere  appears  to  be  no  [sufficient]  authority 
in  our  law  for  requii-ing  any  such  act  as  the  condition  of  the  ex- 
tinction of  an  easement,  yet  such  an  ait,  unopposed  by  the  owner 
of  the  dominant  tenement,  as  in  the  case  of  Moore  v.  llaic.son, 
would  be  almost  conclusive  CN-idence  that  there  was  no  intention  to 
preserve  the  easement. 

A  question  of  much  greater  difficulty  arises  in  those  cases  in 
which  there  has  been  no  actual  cessation  of  enjoyment,  but  the 
mode  of  enjoyment  has  been  more  or  less  altered ;  and  where, 
instead  of  an  intention  to  relinquish  the  right,  an  attempt  has  been 
made  to  usurp  a  greater  right  than  the  party  was  entitled  to,  [or 
to  enjoy  it  in  a  different  manner  (;>)]. 

Assuming  that  the  encroachment  confers  no  new  right,  two 
questions  arise : — 1st,  whether  a  valid  easement  still  subsists  to  the 
extent  previously  enjoyed ;  and,  2ndly,  if  tlii-^  be  determined  in 
the  negative,  whether  the  party  is  still  at  libert}'  to  restore  his 
tenement  to  its  former  condition,  and  recur  tc  its  former  mode  of 
enjoyment. 

The  first  question  may  be  considered  with  reference  to  two 
distinct  classes  of  easements: — those  which  require  for  their 
enjoyment  a  permanent  adaptation  of  the  state  of  the  dominant 
tenement ;  and  those  which  depend  upon  repeated  acts  of  man, 
and  require  no  permanent  alteration  in  the  dominant  tenement,  as 
rights  of  way,  or  to  draw  water  {q). 


tiforum  quoqiie  pnediorum,  certo  tem- 
jiore  nou  uteudo  pereuut  :  nisi  quod 
hiec  diKsiinilitudo  i-st,  quod,  uon  oinui- 
modo  penunt  non  utcndo  ;  sod  ita  si 
vi<iiius  sitnul  libfitatem  usucapiat, 
Vfluti  si  iL'<k-«  tua-  a-dibus  ineis  serviant 
'•ne  altiuw  toUaiitur,"  "  nc  luiiiiuibus 
ineurum  a-diuin  ofticiatur ''  ;  et  ego  per 
htatutuin  tempus  fenestras  mcas  pnc- 
fixas  habuero  vtlobstruxero;  ita  deinum 
JUH  nieum  aiuitto,  si  tu  per  hoc  temj)us 
H'dc-8  tuas  altius  sublatas  habuoris  ; 
ali(x|iiiu  si  iiibil  iiovi  feceris,  rotiiieo 
Bcrvitutein.  Item  si  "  tigui  irnniissi  " 
u-dcrt  tuu-  servitutem  debcnt,  et  ego 
exemero  tignuiu,  ita  demutu  aiiiitto  jus 
meum,  si  tu  foramen  undo  exemptum 
est  tignum  obturavcris  et  per  constitu- 
tum  tempus  ita  habueris  ;  alioquin,  si 
nihil  novi  fe<.-eri«,  integrum  jus   mourn 


permanet. — Dig.  8,  2,  G,  de  serv.  pra?:?. 
urb. 

(o)  Si  cum  jus  haberes  immittendi, 
vicinus  statute  tempore  tedificntuin  iiou 
habuerit,  ideoquo  nee  tu  iinmittoro 
potcris,  non  ideo  magis  servitutem 
amittes ;  quia  non  potest  vidori  iisuce- 
pisse  vicinus  tuus  libertatcm  tedium 
suarum,  qui  jus  tuum  non  iuterpellavit. 
— Dig.  8,  G,  18,  §  2,  quern,  scrv.  amit. 

[p)  E.g.,  by  altering  the  plane  of  a 
■window  or  the  course  of  a  stream  (and 
<f.  Mnrn-  v.  Leinic,  [U/04]  2  Ch.  .')34  ; 
[IDOf)]  2  Ch.  538).  This  method  of 
alteration  is  distingui.shablo  from  mere 
encroachment ;  but  the  cases  are  8o 
much  intermixed  that  it  is  impossible  to 
separate  them  in  statement. 

('/)  This  question  is  discussed  with 
reference  to  the  latter  class,  jiost,  p.  .506. 


nv  IMI'l-IKI)  l.'KLKASK.  029 

With  respect  to  those  easements  wliicli  require  for  Uicir  rn j^y-  Altoration  by 
ment  a  permanent  adaptation  of  the  state  of  tlie  doniinant  tune-      '"men't.  * 


ment,  it  is  extremely  dilfieult  to  reconcile  the  [earlier]  dt-cisions,  wlioro 
or  to  extract  any  clear  or  intelligible  principle  from  tlieni ;  but  it  domiuiint 
appears   [even  in  the  earlier  cases]   to  be  admitted    that,  if  the  p.-rmmitntly 
alteration  in    the  mode  of  enjoj'niont    is  such   as  ch-arl}-  not  to  '*^'<^'"'-*^- 
render  the  easement  more  onerous  on  the  owner  of  the  servient 
tenement,  the  right  remains  unimpaired ;   [on  the  other  hand  it 
may  be  considered  as  settled  that  any  alteration  in  the  dominant 
tenement  which   imposes  an  additional   burden  on   the  servient 
tenement,  will  certainly  suspend   the  right,  and  may  destroy  it 
altogether  {<]) . 

The  cases  are  numerous,  but  it  will  be  well  to  go  through  them 
in  their  order.] 

In  Clierrington  v.  Ahncy  (r),  a  bill  was  filed  for  an  injunction  to  Cherrhigton  v. 
prevent  stoppage  of  lights ;  there  being  six  lights  in  an  old  house,  ^  "''^' 
it  was  insisted,  that  "in  the  new  they  should  have  but  the  same 
number  of  lights,  and  of  the  same  dimensions,  and  in  the  same 
places,  or  else  may  stop  up  and  blind  them. 

"  So  must  not  make  more  stories,  more  lights,  nor  in  other 
places. 

"  It  is  certain  they  cannot  alter  the  same  to  the  prejudice  of  the 
owner  of  the  soil — as  if  before  so  high  as  they  could  not  look  out 
of  them  into  the  yard,  shall  not  make  them  lower,  and  the  like ; 
for  privacy  is  valuable. 

"  One  trial  had  another  granted." 

[The  above  dicta  can  no  longer  be  relied  upon  as  good  law. 

In  Ead  India    Compauii  v.    Vincent  [f)^  Lord  Hard wi eke  said:  East  India  Co. 
"If  I  should  give  an  opinion  that  lengthening  of  windows,  or  ^'  '"'^''"'• 
making  more  lights  in  the  old  wall  than  there  were  formerly  (^), 
would  vary  the  right   of   persons,  it   might  create  innumerable 
disputes  in  populous  cities,  especially  in  London ;  and,  therefore, 


[q)  See    Anlrrson    v.    Connelly,   post,  dominant  tenement  is  not  entitled  to  all 

p.  548.  the  light  coming  through  the  windows, 

Ir)  (1709),  2  V^enion,   G4G,  cor.  King,  ^ut   only  so    much    as   is   necessary  to 

T     n  render  the  occni)ation  of  the  dominant 

'i\'  n'-icw    o  A+v    «"?  tenement    reasonubly   comfortable,    the 

(«)   (1<*0J,  -  Atk.  8d.  rnlaryonnU  ot  wiudi.ws  in  the  domiuHut 

(/)  It  must  be  borne  in  mind,  in  con-  tenement  would  not  increase  the  burdea 

sidering  the  cases  cited,  that  bince  it  has  imposed  on  the  servit-ut  tenement,  but 

been  settled  by  the  decisitm  in  Culls  y.  would  have  the  contrary  effect;  see  post, 

Home  and  Colonial  Stores,  Ltd.,  that  the  ]>.  547. 

G.  34 
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Altfration  by  [I  .lo  uoi  <,'i\  e  ;iii  absolute  opinion,  but  I  should  rather  thiuk  it  does 
nunt.        "ot  \axy  the  nglit.   J 

<  •-      .  V.  In    Cot f ere f/  v.    Griffith.^  {ii),   it   appeared    that    the   plaintiff's 

',r,m:hs.  windows  had  never  been  completely  opened  until  a  short   time 

before  the  action  was  brought,  but  there  had  been  blinds  sloping 
upwards  without  giving  any  view  over  the  defendant's  promises. 
Lord  Kenyon  ruled  that,  the  defendant  having  by  his  act  made 
the  plaintiff's  windows  darker  than  they  were  when  the  blinds 
were  up,  the  action  was  sustainable. 

v.»r/.,.  V.  In  JIar/iii  v.  Gofj/e  (.r),  where  a  building  having  been  used  for 

upwards  of  twenty  years  as  a  malthouse  was  converted  into  a 
dwelling-house,  M'Donald,  C.  B.,  held  that  "  the  houjc  was  entitled 
to  the  degree  of  light  necessary  for  a  malthouse,  and  not  for  a 
dwellinff-house;  the  convertino:  it  from  one  to  the  otlier  could  not 
affect  the  rights  of  the  owners  of  the  adjoining  ground;  no  man 
could,  by  any  act  of  his,  suddenly  impose  a  new  restriction  upon 
liis  neighbour."  [This  decision  Avas  expressly  dissented  from  in 
Moore  V.  JI(iI/[i/),'b\it  thodeeisionin  Co/k  v.Hoineand  Cohiiial  Storc-s, 
Ltd.  {z),  having  settled  that  the  easement  of  light  is  and  always 
has  been  a  question  of  nuisance  or  no  nuisance,  it  would  seem  that, 
unless  the  building,  though  used  as  a  malthouse,  was  so  well 
lighted  as  to  enable  it  to  be  converted  into  a  dwelling-house  without 
the  addition  of  any  new  windows  or  any  increase  in  the  size  or 
form  of  the  existing  Avindows  (upon  which  point  the  report  is 
silent),  the  decision  might  be  supported  on  the  ground  that  the 
question  of  whether  or  not  an  obstruction  was  a  nuisance  must  be 
decided  by  reference  to  the  easement  acquired  by  the  former  enjoy- 
ment (a),  and  that  the  addition  to  or  alteration  in  the  windows  on 
the  conversion  of  the  building  into  a  dwelling-house  would  increase 
tlie  burden  on  the  servient  tenement  (i).  The  concluding  words 
of  the  passage  above  quoted  were  cited,  apparently  with  approval, 
in  Co/fn  V.  Home  and  Colonial  Stores,  Ltd.'] 

ihandUrx.  j^  Chandler  V.  T/ionipson  (c),  it  appeared  "that  there  had  been 

J /lowjjion.  .  . 

for  many  years  a  small  window  in  the  place  in  question.     About 


(m)  (1801;,  4  Ecp.  09.  Chelmsford   in    Tupling   v.   Jontx,    post, 

(j-)  (1808),  1  Camp.  332.  P-  ''>M. 

(y)  (IhTK;,  L.  R.  3  Q.  B.  D.  178.  ,  (f)   ^'ff  ^-  ^^"""'  ""£'   C'^:/<^>ni<'  ^lorei,, 

W    [1J04J    A.    C.    1,9;    .vr.    ubove,  p.   21I  ;    and  see  per  Lord  Davey,   at 

P-  **^*-  pp.  201,  202. 

(fl)    See     the     judgTnfnt    of     L-.rd  r^'^  (1811),  3  Camp.  80 ;  13  R.  R.  756. 
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three  years  before  tlio  action  was  Lrouglit  tlic  ])laintiff  consider-   Altt-rati.m  by 
ably  enlarged  it,  both  iu  height  and  widtli,  and  put  in  a  sasli      "°ment.'' 
frame  instead  of  a  leaded  casement  (r/).     Tlie  defomdant,  wlio  was  ~chandUr  v. 
the  owner  of  the  adjoining  ground,  then  covered  several  inches  of      T/wmp^on. 
the  space  occupied  by  tlie  old  window,  but  still  admitted  more 
light  to  pass  throngh  the  new  window  than  the   plaintiff   Iiad 
enjoyed  before  the  alteration."     Le  Blanc,  J.,  ruled,  "that  the 
whole  space  occupied  by  the  old  window  was  privileged,  and  that 
it  was  actionable  to  prevent  the  light  and  air  passing  tlirougli  as 
it   had   formerly  done.     That   part   of   the   new  window   whieli 
constituted  the  enlargement  niiglit  be  lawfully  obstructed;    but 
the  plaintiff  was  entitled  to  the  free  admission  of  light  and  air 
through  the  remainder  of  the  window,  without  reference  to  what 
he  might  derive  from  other  sources." 

In  Gdrritf  v.  SJiarp  (e),  it  appeared  that,  for  upwards  of  twenty  GarrUt  v. 
years,  the  building  in  question  had  been  a  barn,  on  the  side  ^'""'f- 
of  which,  abutting  on  the  defendant's  premises,  were  several 
apertures,  about  one  or  two  inches  wide,  through  which  light  and 
air  passed  to  the  barn,  the  only  other  opening  being  the  bam  door : 
the  plaintiff's  case  was,  that  these  openings  were  made  for  the 
purpose  of  admitting  light  and  air ;  the  defendant  contended  that 
they  had  been  caused  by  decay  and  wear,  by  the  boards  shrinking. 
In  1833  the  plaintiff  turned  the  barn  into  a  malthouse,  stopped 
some  of  the  crevices,  and  converted  others,  by  cutting,  into 
windows,  to  which  he  put  lattices.  Tlie  defendant  then  erected  a 
wall  which  prevented  the  access,  not  only  of  any  additional  light 
which  might  have  been  obtained  by  the  alteration,  but  also,  as 
the  plaintiff  alleged,  of  that  quantity  which  came  into  the  building 
in  its  original  state.  The  defendant  (as  was  stated  on  the  motion 
for  a  new  trial)  offered  evidence  to  show  that  the  alteration 
in  the  mode  of  admitting  light  to  the  plaintiff's  building  was 
injurious  to  the  defendant's  adjoining  property;  such  evidence, 
however,  was  not  received.  Tindal,  C.  J.,  left  it  to  the  jury 
to  say,  whether  the  apertm-es  were  originally  placed  there  on 
purpose  to  admit  light,  and  whether  the  defendant  had  obstructed 
any  portion  of  the  light  (,/)  admitted;  and  in  case  of  then-  find- 


{(l)  See  note  {i),  p.  529.  (/)  The  word  "  originally  "  seems  to 

have  been   omitted  here ;  there  was  no 
{e)  (1835),   3  A.    &  E.  325;  S.  C,  4       question  that  some  light  had  been  ob- 
N.  &  M.  834.  structed. 
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Alteration  by  iug  iu  the  atiirmative  on  these  questions,  he  dii-ected  them,  if 
"m'^^''"  tlie  light  now  fell  short  of  the  quantity  before  enjoyed  by 
the  plaintiff  for  the  use  of  his  barn,  to  give  damages  for  such 
diminution.  The  jury  found  for  the  plaintiff.  A  new  trial  was 
moved  for — first,  on  the  ground  of  misdirection,  on  which  it  was 
contended,  that  "  the  proof  given  respecting  the  apertures  iu  the 
barn  did  not  entitle  the  plaintiff  to  any  enjoyment  of  windows 
which  admitted  light  more  extensively,  and  in  an  entirely  different 
manner:  and  that  no  licence  for  such  an  enjoyment  could  be 
presumed  from  the  licence,  if  proved,  to  have  crevices  in  the  wall 
of  tlie  barn."'  The  rejection  of  evidence  above  mentioned  was  also 
relied  on  as  a  ground  for  a  new  trial. 

The  Coui't  granted  a  new  trial,  principally,  as  it  should  seem, 
on  the  ground  that,  "  although  the  point  was  made,  yet  the  jury 
were  not  required  by  the  judge  to  consider  whether  the  plaintiff 
had  essentially  varied  the  manner  in  which  the  light  was  enjoyed." 
In  the  concluding  part  of  the  judgment  is  the  following  passage : 
"  It  is  enough  to  say,  that  a  party  may  so  alter  the  mode  in  which 
he  has  been  permitted  to  enjoy  this  kind  of  easement  as  to  lose 
the  right  altogether;  and,  in  this  case,  some  part,  even  of  the 
plaintiff's  proofs,  made  it  proper  that  the  opinion  of  the  jury 
should  be  taken  upon  that  subject." 

[The  decision  did  not  proceed  on  the  enlargement  only,  and 
possibly  not  at  all.  It  was  suggested  in  argument  that  the  manner 
of  introducing  light  was  entirely  altered ;  and  Lord  Denman 
observed  that,  while  the  old  openings  could  not  overlook  the 
neighbouring  premises,  the  windows  might.  But  it  may  be  doubted 
wliether  this  could  be  a  sufficient  reason  for  depriving  the  dominant 
tenement  of  the  easement  of  light ;  and  probably  the  decision 
could  not  now  be  relied  on  as  a  precedent.] 

In  lilaucliard  v.  Brirhjcs  (./'),  the  alteration  of  the  windows,  upon 
which  the  question  arose,  was  assumed  by  the  Court  in  their  judg- 
ment to  consist  of  "a  carrying  out  of  the  walls  (in  which  the 
windows  were),  five  feet,  in  the  same  direction;"  and,  it  should 
seem,  an  alteration  of  their  shape  into  bay-windows, — the  original 
wall  having  been  destro^-ed. 

Patteson,  J.,  in  delivering  the  judgment  of  the  Court,  said,  "As 
to  the  windows  at  tlie  east,  the  case  finds  that  they  do  not  occupy 
the  places  of  tho  old  windows :  tlie  wall,  in  which  those  windows 


Jtfanrhard 
V.  Jlritlijei. 


if)  (1835),  4  A.  i  E.  17C  ;  5  Nev.  k  Man.  .'.fiT  :  53  R.  R.  208. 
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were,  no  longer  exists;  and,  assumin-2:  iliat  no  greater  diange  of  Aluratidn  by 
position  has  been  made  than  is  necessarily  consequent  upon  a  ^°^'"""*^"- 
canying  out  of  the  side  walls  five  feet,  and  converting  the  termi- 
nation into  a  bow,  such  a  change  is,  in  our  opinion,  sufficient  to 
prevent  then'  being  clothed  with  the  same  rights  as  the  former 
Avindows.  In  whatever  way  ])recisely  the  right  to  enjoy  the  un- 
obstructed access  of  light  and  air  from  adjoining  land  may  be 
acquired  (a  question  of  admitted  nicety),  still  the  act  of  the  owner 
of  such  land,  from  which  the  right  Hows,  must  have  reference  to 
the  state  of  things  at  the  time  when  it  is  supposed  to  have  taken 
place ;  and,  as  the  act  of  the  one  is  inferred  from  the  enjoyment 
of  the  other  owner,  it  must,  in  reason,  be  measured  by  that  enjoy- 
ment. The  consent,  therefore,  cannot  fairly  be  extended  beyond 
the  access  of  light  and  air  through  the  same  aperture  (or  one  of 
the  same  dimensions  and  in  the  same  position),  which  existed  at 
the  time  when  such  consent  is  supposed  to  have  been  given.  It 
appears  to  us  that  convenience  and  justice  both  require  this  limi- 
tation ;  if  it  were  once  admitted  that  a  now  window,  varying  in 
size,  elevation,  or  position,  might  bo  substituted  for  an  old  one, 
without  the  consent  of  the  owner  of  the  adjoining  land,  it  would 
be  necessary  to  submit  to  juries  questions  of  degree,  often  of  a 
very  uncertain  nature,  and  upon  very  unsatisfactory  eAidence. 
And,  in  the  same  case,  a  party,  who  had  acquiesced  in  the  exist- 
ence of  a  window  of  a  given  size,  elevation,  or  position,  because  it 
was  felt  to  be  no  annoyance  to  him,  might  be  thereby  concluded 
as  to  some  other  window,  to  which  he  might  have  the  greatest 
objection,  and  to  which  he  would  never  have  assented  if  it  had 
come  in  question  in  the  first  instance.  The  case  of  Chandler  v. 
Thompson  {g)  is  not  at  all  inconsistent  with  this  reasoning. 
There,  an  ancient  window  had  been  enlarged ;  the  original  aper- 
tiu"e  remained :  and  the  case  only  decided  that  tliat  apcvtuve. 
remained  privileged  as  before  the  enlargement.  We  do  not  forget 
that  the  windows  in  the  present  case,  whatever  their  privilege  may 
be,  do  not  claim  it  as  ancient  windows  in  the  ordinary  way  from 
an  acquiescence  of  twenty  years ;  but  this  circumstance  furnishes 
no  ground  for  any  distinction  as  to  the  point  now  under  consi- 
deration." 

The  Com't  also  decided  that  the  plaintiff  had  acquired  no  ease- 
ment even  for  the  oriorinal  windows. 


(y)  (1811),  3  Campb.  80  ;  13  R.  E.  756. 
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/rhis  decision  also,  if  not  at-tuaUy  overruled  by  Taplimj  v. 
Jones  (/<),  must  now  be  held  limited  to  cases  where  the  right  in 
question  arises  by  express  grant  and  not  by  enjoyment  under  the 
statute  (/). 

In  Arcedekne  v.  Kc/k  (/r),  a  plaintiff  who  in  a  trivial  degree  had 
herself  obstructed  the  light  and  au-  to  her  dwelling  was  held  not 
to  have  thereby  lost  the  right  to  complain  of  an  obstruction  by  the 
defendant.] 

Similar  questions  have  arisen  in  the  cases  of  other  easements. 
In  Luffrcrs  Ca-sc  (/)  an  action  was  brought  for  the  diversion  of 
water.  The  declaration  stated  that  "  the  plaintiff,  on  the  4th  of 
March  in  the  40th  year  of  Elizabeth,  was  seised  in  fee  of  two  old 
and  ruinous  fulling-mills,  and  that  from  time  whereof,  &c.,  magna 
pars  aqua>  cujusdam  rivuli  ran  from  a  place  called  Hod  Weir  to 
the  said  mills ;  and  that  for  all  the  said  time  there  had  been  a 
bank  to  keep  the  water  A\ithiu  the  current ;  and  that  afterwards 
the  plaintiff,  on  the  8th  October,  41  Eliz.,  pulled  down  the  said 
fulling-mills,  and  in  June,  42  Eliz.,  in  place  of  the  said  fulling- 
mills  erected  two  mills  to  grind  corn,  and  said  water  ran  to  the 
said  mills  until  the  lUth  September  next  following  ;  and  the  same 
day  the  defendants  foderunt  et  fregerunt  the  bank,  and  diverted 
the  water  from  his  mills,  &c. 

"  The  defendants  pleaded  not  guilty,  and  it  was  found  against 
them,  on  which  the  plaintiff  had  judgment;  upon  which  the 
defendant  brought  a  writ  of  error  in  the  Exchequer  Chamber,  on 
which  two  errors  were  assigned.  The  principal  of  these  was,  that, 
by  the  breaking  and  abating  of  the  old  fulling-mills,  and  by  the 
building  of  new  mills  of  another  nature,  the  plaintiff  had  destroyed 
the  prescription  and  could  not  prescribe  to  have  any  water-course 
to  grist-mills :  '  As  if  a  man  grants  me  a  water-course  to  my 
fulling-mills,  I  cannot,  as  it  was  said,  convert  them  to  corn-mills, 
nee  e  contra.' 

•'()ne  of  these  cases  cited  in  argument  w^as  from  10  Hen.  7, 
l-"')  a,  b,  and  16  Hen.  7,  9  a,  b,  'where  the  abbot  of  Newark 
granted  by  fine  to  find  three  chaplains  in  such  a  chap<^l  of  the 
conusee ;  afterwards  the  said  chapel  fell,  and  there  tenetur — 
(during  the  time  there  is  no  chapel),  the  divine  service  shall  cease. 


(A)  (1865).  11  11.  L.  C.  290,  below, 
p.  .'539.  Sco  per  North .  J. ,  in  Scoli  v.  I'apr 
(1886),  L.  R.  :il  Ch.  Div.  at  p.  6C1. 


(t)  Per  Bowen,  L.  J.,  ibid.  p.  oT'J. 
(k)  (1858),  '1  Giff.  683. 
(/)  (1738),  4  Rep.  86,  a. 
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for  it  ought  to  be  done  in  a  decent  and  reverend  nianner,  and  not    Altiiaticu  by 
at  large,  sub  dio  ;  but  tenotur,  if  the  chapel  is  rebuilt  in  the  same      *"  ment/' 
i^lace  where  tlio  old  stood,  then  he  ought  to  do  the  divine  service  ,  ,,   „  „ 

■^        ,  _  ...  .Liillrcl  a  Caw. 

again ; '  but  (it  was  collected)  if  it  is  built  in  another  place,  then 
the  grantee  is  not  bound  to  do  divine  service  there. 

"  The  next  case  cited  strongly  supports  the  principle  that  an 
alteration,  whereby  a  greater  burthen  Avould  be  imposed,  destroys 
the  right  altogetlier.  '  If  there  be  lord  and  tenant,  and  the  tenant 
holds  to  cover  and  repair  the  lord's  hall,  as  in  the  10  Edw.  o,  2'i, 
in  this  case,  if  the  hall  falls,  yet  if  the  lord  builds  the  hall  in  the 
same  place  where  it  was  before,  and  of  such  bigness  as  it  was 
before,  the  tenant  is  bound  to  cover  it ;  but  if  it  is  of  greater 
length  or  breadth,  so  as  prejudice  may  come  to  the  tenant,  or  if 
it  is  built  in  another  place,  or  if  that  which  was  the  hall  is  con- 
verted to  a  cow-house,  a  stable,  a  kitchen,  or  the  like,  he  is  not 
bound  to  cover  it ;  for  the  lord,  by  his  act,  cannot  alter  the  nature 
of  the  tenure,  nor  of  the  service  which  the  tenant  ought  to  do.' 

"  It  was  contended  in  argument,  that  the  alteration  from  fulling- 
mills  to  corn-mills  might  be  injurious  to  the  grantor,  because  he 
might  have  corn-mills  himself,  the  proximity  of  others  to  which 
might  injure  him  ;  and  the  principle  was  denied,  that  a  man  may 
preserve  an  easement  by  rebuilding  on  the  same  spot,  and  in  the 
same  manner,  unless  the  previous  destruction  had  been  caused  by 
some  act  of  God,  as  by  tempesc  or  lightning ;  but  it  w^as  resolved, 
'  that  the  prescription  did  extend  to  these  new  grist-mills,  for  it 
appears  by  the  register,  and  also  by  Fitz.  Nat.  Brev.,  that  if  a 
man  is  to  demand  a  grist-mill,  fulling-mill,  or  any  other  mill,  the 
writ  shall  be  general,  de  uno  molendino,  without  any  addition  of 
grist  or  fulling.  21  Ass.  23,  agrees  of  a  plaint  in  assize  ;  so  that 
the  mill  is  the  substance  and  thing  to  be  demanded,  and  the 
addition  of  grist  or  fulling  are  but  to  show  the  quality  or  nature 
of  the  mill ;  and  therefore,  if  the  plaintiff  had  prescribed  to  have 
the  said  watercourse  to  his  mill  generally  (as  he  well  might),  then 
the  case  would  be  without  question  that  he  might  alter  the  mill 
into  what  nature  of  a  mill  he  pleased,  provided  always  that  no 
prejudice  should  thereby  arise,  either  by  diverting  or  stopping  of 
the  water  as  it  was  before ;  and  it  should  be  intended  that  the 
grant  to  have  the  watercourse  was  before  the  building  of  the  mills, 
for  nobody  would  build  a  mill  before  he  was  sm-e  to  have  water, 
and  then  the  grant  of  a  watercourse  being  generally  to  his  mill, 
he  may  alter  the  (quality  of  the  mill  at  his  pleasure  as  is  aforesaid.' 
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*'  So,  if  a  man  hfts  estovers,  either  by  grant  or  prescription,  to 
his  house,  altliough  he  alter  tlie  rooms  and  chambers  of  this  house, 
OS  to  make  a  parlour  wliere  it  was  the  hall,  or  the  hall  where  the 
parlour  was,  and  the  like  alteration  of  the  qualities,  and  not  of  the 
house  itself,  and  Avithout  making  new  chimneys,  by  which  no 
pi-ejudice  accrues  to  the  owner  of  the  wood,  it  is  not  any  destruc- 
tion of  tlie  prescription,  for  then  many  prescriptions  would  be 
destroyed  ;  and  although  he  builds  a  new  chimney,  or  makes  a  new 
addition  to  his  old  house,  by  that  he  shall  not  lose  his  prescription, 
but  he  cannot  employ  or  spend  any  of  his  estovers  on  the  part 
newl}'  added, — the  same  law  of  conduits  and  water-pipes  and  the 
Uke. 

"  So,  if  a  man  has  an  old  window  to  his  hall  and  afterwards  he 
converts  the  hall  into  a  parlom-,  or  any  other  use,  yet  it  is  not 
lawful  for  his  neighbour  to  stop  it,  for  he  shall  prescribe  to  have 
the  light  in  such  part  of  his  house :  and  although  in  this  case  the 
plaintiff  has  made  a  question,  forasmuch  as  he  has  not  prescribed 
generally,  but  particularly  to  his  fulling-mills,  yet  forasmuch  as 
in  general  the  mill  was  the  substance,  and  the  addition  demonstrates 
only  the  quality,  and  the  alteration  was  not  of  the  substance,  but 
only  of  the  quality  or  name  of  the  mill,  and  that  without  any 
prejudice  in  the  watercourse  to  the  owner  thereof,  for  these  reasons 
it  was  resolved  that  the  prescription  remained."  A  further  case 
is  mentioned  of  a  grant  to  a  corporation,  who  were  afterwards 
incorporated  by  another  name ;  it  was  held,  that  they  retained 
all  their  franchises  and  privileges,  because  no  person  would  be 
I)rejudiced  thereby  {m). 

So,  in  Sdinidcrs  v.  Nctcman  (ii),  where  the  claim  in  the  declara- 
tion was  for  a  mill  generally,  it  was  held,  that  the  right  to 
the  discharge  of  the  water  was  not  lost  by  an  alteration  in  the 
dimensions  of  the  mill-wheel.  "The  owner  of  (a  mill),"  said 
Abbott,  J.,  in  that  case,  "  is  not  bound  to  use  the  water  in  the 
same  preci.se  manner  or  to  apply  it  to  the  same  mill ;  if  he  were, 
that  would  stop  all  improvements  in  machinery  ;  if,  indeed,  the 
alterations  made  from  time  to  time  prejudice  the  right  of  the  lower 
mill,  the  case  would  be  different." 

In  7'/i(j/iifi.s  V.   Thomas  (o),  the  action  was  brought  for  a  disturb- 


(m)  [Cf.  JUixeiidalc  v.  McMitriaylWiG'i), 
L.  R.  1  ( h.  790J 

K  (181«;,  1  B.  A:  A.  258;  I'J  R.  R. 
312;  ante,  p.  253. 


(o)  (1835),  2  C.  M.  &  R.  34  ;  1  Gale, 
61  ;  41  R.  R.  678.  [Ace.  Uarveij  v. 
Wallcis  (1872\  L.  R.  8  C.  P.  162.] 
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ance  of  the  easement  of  eavcs-droppings  ;  and  it  appeared  that  the   Alteration  by 
height  of  the  wall,  and  the  projection  of  the  thatch  irom  which      ^"ment. ' 
the  water  fell,  had  been  increased  within  five  or  six  years  before      ~ 

V/ro<»rtJi  V. 

the  action  was  brought.  Ihe  defendants  had  built  up  a  wall  on  Thunuu. 
their  own  premises,  so  as  to  prevent  the  water  falling  from  the 
thatch  at  all.  The  jury  found  for  the  plaintiff,  and  the  Court 
refused  to  disturb  the  verdict ;  but  tlio  point  appears  to  have  been 
very  slightly  urged,  and  consequently  but  little  considered  by  the 
Court. 

So,  in  the  case  of  i/>/// v.  /S/r/// (y>),  where  the  plauitiil'  hud  a  /lull  v.  Swift. 
right  to  water  flowing  from  the  defendant's  land  across  a  lane 
to  his  own  land,  and  it  appeared  that,  "  formerl}-,  the  streaui 
meandered  a  little  down  the  lane  before  it  flowed  into  the  plaintill's 
land,  and  that,  in  the  year  1835,  the  plaiutiff,  in  order  to  render 
its  enjoyment  more  commodious  to  himself,  a  little  varied  the 
course,  by  making  a  straight  cut  direct  from  the  opening  or  spout 
under  the  defendant's  hedge  across  the  lane  to  his  own  premises  "  ; 
and  this,  it  was  contended,  negatived  the  right  claimed  in  the 
declaration.  Tindal,  C.  J.,  in  his  judgment,  said  :  "  If  such  an 
objection  as  this  were  allowed  to  prevail,  any  right,  however 
ancient,  might  be  lost  by  the  most  minute  alteration  in  the  mode 
of  enjoyment, — the  making  straight  a  crooked  bank  or  foot-path 
would  have  this  result.  No  authority  has  been  cited,  nor  am  I 
aware  of  any  principle  of  law  or  common  sense  upon  which  such 
an  argument  could  base  itself"  (7). 

[Commenting   upon   the    decisions   above    quoted,    the    author  rrinciple  of 
observed  that]    it  was   directly  admitted   in   many  of   the  cases,  ment  by'eu- 
and  in  none  was  it  denied,  that  the  right  of  the  owner  of  the  croachmcnt. 
dominant  tenement  to  make  alterations  in  the  mode  of  his  enjoy- 
ment was,  in  all  cases,  subject  to  the  condition,  that  no  additional 
restriction  or  burthen  be  thereby  imposed  on  the  servient  heritage  ; 
and    that    although,    where    the    amount    of    excess    could    be 
ascertained   and  separated,  as  in  the  case  of  Estovers  (>•),  such 
excess  alone  was  bad,  and  the  original  right  would  nevertheless 
remain,  yet,  in  those  cases  where  the  original  and  excessive  uses 
were  so  blended  together  that  it  would   be  impossible,  or  even 
difficult,  to  separate  them,  and  to  impede  the  one  without,  at  the 


(p)  (1838),  6  Scott,  167  ;  4  Bing.  N.  C.  a  natural  right,  not  an  easement.] 
381  ;  44  R.  R.  7'iS. 

(q)  [This,  however,  was  a  case  of  an  (r)  LuttreVs  Case  (1738),  4  Rep.  86,  a; 

alteration  in  the  mode  of  enjoyment  of  above,  p.  531. 
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ri(rht8  i-aunot 
be  separated. 


Burthf-n  of 
proof  lieu  on 
domiuHiit 
owner. 


same  time,  nffei-tinjr  the  eiijoviuent  of  the  otber,  the  right  to  eujoy 
tlie  eascniMit  at  all  appeart-cl  to  bo  lost,  so  long  as  the  dominant 
tenement  remained  in  its  altered  form.  It  was  admitted  by 
tlie  Conrt  of  King's  Bench,  in  the  case  of  Garriff  v.  S/iarp  (s), 
that  "  the  mode  of  enjoying  an  easement  might  be  so  changed  as 
to  defeat  the  right  altogether  "  ;  and  it  would  seem,  on  principle, 
that  this  consequence  sliould  ensue,  at  all  events  to  the  above 
extent,  wherever  a  material  injury  is  caused  to  the  owner  of  the 
servient  tenement  by  the  alteration,  and  the  original  and  usurped 
enjoyments  are  so  mixed  together  as  to  be  incapable  of  being 
separately  opposed. 

If.  [he  argued,]  such  increased  enjoyment  would  clearly  narrow 
the  sernent  owner's  original  right  of  building  or  otherwise  acting 
on  his  own  property,  his  tenure  was  damnified  ;  for  though,  in 
strictness  of  law.  he  might  still  build,  provided  he  did  not 
injure  the  original  easement,  he  could  now  do  so  only  under  the 
condition  of  being  subject  to  the  opinion  of  a  jury,  on  a  question 
i^o  nice  as  that,  whether  the  building  in  question,  clearly  injurious 
as  it  would  be  to  the  usurped  right,  was  or  was  not  so  to  the 
original  right.  The  difficulty  of  this  question  would  be  increased 
in  proportion  to  the  magnitude  of  the  alteration,  and  the  lapse  of 
time  since  it  was  made ;  consequently,  in  point  of  fact,  in  every 
case  of  negative  easement,  where  no  action  is  maintainable  for  the 
simple  enjoyment,  the  servient  owner  would  be  compelled  to  sub- 
mit to  almost  any  usurpation,  as  in  very  few  instances  could  he 
safely  exercise  his  right  of  obstruction. 

["The  author]  further  observed,  that  as  all  easements  are  restric- 
tions upon  the  natural  rights  of  property,  in  exery  case  of  conflict 
between  the  interest  oE  the  owners  of  the  dominant  and  servient 
tenements,  the  liberty  of  the  latter  is  more  favourably  regarded 
by  the  law  than  the  attempts  of  the  former  to  limit  it ;  and  there- 
fore, even  supposing  the  dominant  owner  to  retain  liis  right  of 
action  for  what  Avould  have  l)C'cn  a  disturbance  of  the  original 
easement,  it  would  be  incumbent  on  him  to  show,  in  order  to 
maintain  his  action,  tliat  tlie  obstruction  to  the  usurped  was 
clearly  an  interference  with  such  original  right ;  and  also,  if  this 
were  made  out,  it  should  seem  he  should  further  show  that  the 
usurped  ])0rtion  was  capable  of  being  obstructed  without  disturbing 
the  ori«'inal  easement. 


(*)  (1830),  3  A.  (Sc  E.  325  ;  4  Nev.  &  M.  834. 
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The  judgment  of  the  Court  of  Kino's  Wouch  in  H/am/^an/ y.  ivin.iplo  ..f 
Bridf/fs  [was,  he  said,]  in  accordance  with  tlieso  positions  ;  but  lirul'bvX 
it  seemed  difficult  to  reconcile  these  principles  with  some  of  tlio  cr.mchiuent. 
earlier  Nisi  Prius  decisions.  In  CottereU  v.  Gnffiikn  (/),  where 
the  right  was  to  have  light  through  windows  impeded  by  blinds 
sloping  upwards  admitting  light  only,  but  giving  no  view,  it  would 
be  almost  impossible  for  the  owner  of  the  adjoining  land  to  restrict 
the  passage  of  air  to  the  original  amount  when  the  blinds  had  Ijcen 
removed.  To  the  case  of  Chamllcr  v.  ThompHon  (n),  the  same 
observations  applied  :  in  this  latter  ease,  if  the  house  were  not 
built  to  the  extreme  edge  of  the  dominant  tenement,  it  must  be 
physically  impossible  to  obstruct  the  light  passing  through  the 
increased  portion  without  at  the  same  time  darkening  the  original 
aperture.  In  the  case  of  a  watercourse  this  ilifficulty  of  fact 
could  rarely  occur;  but  there,  as  in  the  other  instances  men- 
tioned in  Lnttrers  Case,  the  fact  of  any  prejudice  thereby  arising 
to  the  servient  heritage  would  be  equally  fatal  to  the  validity  of 
the  easement  in  its  altered  form  (.r). 

[The  author's  views  were  supported,  after  the  publication  of  this 
treatise,  in  several  reported  decisions  {y),  but  in  others  they  were 
criticised  or  dissented  from  (;:),  and  by  the  decision  in  Tapliiig  v. 
Jotu'n  {(()  it  was  settled  that  these  \dews  were  erroneous,  that  case 
having  decided  that  an  easement  of  light  once  acquired  may  not  be 
obstructed  on  the  ground  that  it  is  sought  to  obstruct  only  some 
increased  enjoyment  of  the  easement,  if  it  is  not  possible  to  obstruct 
the  increased  enjoyment  without  at  the  same  time  obstructing  the 
easement  already  acquired. 

Jonc.'i  V.  Tapling  [b)  was  an  action  for  obstructing  the  lights  of  Tapivui  v. 
No.  107,  Wood  Street,  Cheapside,  in  the  city  of  London.     The  '^""■'' 
plaintiff  had,  in  1857,  made  alterations  in  107,  Wood  Street,  to 
adapt  it  to  his  adjoining  new  warehouses,  by  lowerino-  the  first 
and  second  floors,  and  lowering  two  out  of  three  ancient  windows 
in  them  so  as  to  suit  the  new  position  of  the  floors.     One  of  the 


[t)  (1801),  4  Esp.  69 ;  ante,  p.  530.  C.  B.  N.  S.  102. 

(«)   (1811),  3  Camp.  80;  ante,  p.  530.  (r)    Wttsonv.  Towneud  (ISEO),   2  Giff. 

[x)  [See    CaivLiveU   v.    Mussdl  (1856),  324  ;  6  Jur.  N.  S.   llOa  ;   Cooper  \.  llitb- 

26  L.  J.  Exch.  34,  ace.].  buck  (1860),  30  Bjuv.  160  ;  7  Jur.  N.  S. 

(//)  Meushawy.  Jican  {ISfrl),  18  Q.  B.  457;    IluUhitison  v.   Copeslakc,   on  app 

112  ;  CaukueU  v.  Kksu-H  (1856),  26  L.  J.  'J  C.  B.  N.  S.  863.                                        ' 

Exch.  34;  Davits  \.  Marahdll  (1861),   1  (a)   (1861-5),  11  IT.  L.  C.  290. 

Dr.    &   Urn.   557;    7   Jur.   N.    S.    720;  {/,)  (1861-5),   11  C.  B.  N.  S.  283  ;    1' 

Turner  v.  Sjmoner  (1861),  4  L.  T.  N.  S.  C.  B.  N.  S.  826 ;  11  H.  L.  C.  290,  noni. 

732  ;   RutchinsoH  v.    Copeslake  (1860),  8  Tuplimj  v.  Jom^. 
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[lowertnl  \\iiulows  was  about  one  foot  longer  than  before,  and  the 
otlior  was  about  the  same  size  as  the  old  one  ;  and  both  occupied 
parts  of  the  old  apertures.  He  had  also  built  two  additional 
stories,  Avith  windows  in  each,  these  windows  being  so  situated 
that  it  was  impossible  for  the  adjoining  owner  to  obstruct  them 
without  also  obstructing  to  an  equal  or  greater  extent  that  portion 
of  the  tirst-mentioned  windows  and  lights  which  occupied  the  site 
of  the  ancient  windows  in  Xo.  loT.  The  defendant,  who  was 
tenant  of  the  adjoining  property,  l)uilt  a  warehouse  upon  it,  with 
a  wall  of  such  a  height  as  to  obstruct  tlie  whole  of  the  windows 
of  1U7,  "Wood  Street.  After  the  defendant's  wall  was  completed, 
the  plaintiff  caused  his  altered  windows  to  be  restored  to  their 
original  state  as  to  size  and  ])osition,  and  the  new  windows  to  be 
blocked  up  by  filling  up  the  spaces  with  brickwork,  and  called  on 
the  defendant  to  pull  down  his  wall,  and  restore  the  plaintiff's 
premises  to  their  former  light  and  air. 

In  the  Court  of  Common  Pleas  opinions  were  equally  divided  ; 
but  Keating,  J.,  the  junior  judge,  having  withdrawn  his  judg- 
ment, judgment  was  entered  for  the  plaintiff.  All  the  judges 
were  of  opinion  that  the  original  obstruction  by  the  defendant  was 
lawful ;  but  the  jjrevailing  opinion  (Erie,  C.  J.,  and  Williams,  J.) 
was,  that  the  continuance  of  the  obstruction  after  the  cause  for  it 
was  withdrawn  was  unlawful.  The  act  of  the  plaintiff,  said  Erie, 
C.  J.,  showed  an  intention  the  reverse  of  abandoning  any  existing 
right ;  his  intention  was  to  obtain  an  increase.  The  right  of 
obstructing  the  old  window  was  limited  to  the  necessity  of  obstruct- 
ing the  new  one  ;  and  the  defendant  acted  at  his  peril  if  he  chose  with 
such  a  limited  right  to  be  at  great  expense  for  a  permanent  structure. 

This  judgment  was  affirmed  in  the  Excheqiier  Chamber, 
Brarawell,  13.,  and  Blackburn,  J.,  holding  that  the  original  ob- 
struction was  unlawful,  and  dissenting  from  Beiis/zaic  v.  Bean  ; 
Wightman,  J.,  and  Crompton,  J.,  agreeing  with  the  opinions  of 
Erie,  C.  J.,  and  AVilliams,  J.,  in  the  Court  below  ;  and  Pollock, 
C.  B.,  and  Martin,  B.,  dissenting,  on  the  ground  that  the  original 
obstruction  was  lawful,  and  that  the  defendant  was  not  bound  to 
pull  down  his  wall  on  the  ])la)ntiff  restoring  his  windows  to  their 
original  condition. 

"  It  is  quite  true,"  said  Mr.  Justice  Blackburn,  in  his  masterly 
judgment,  "  that  the  opening  of  a  new  w^indow  looking  into  the 
grounds  of  another  may  not  only  annoy  that  neighbour,  but  may 
often   affect   the  value   of   his  property.     I    do    not    doubt  that 
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[the  marketable  value  of  a  villa,  with  a  nanleii  enclosL'd  hy  tr<M-.>?,    IVinciplo  of 

and  secluded   from  puhlic   view,  would   bo   seriously  affected   if    mrnU.y'^- 

a   fresh    story   were   raised  on    a   nei<^-hbourinf^   house,   so    as   to    croactimont. 

overtop  the  trees  and  expose  tlie  garden  to  the  view  of   neip^li-      Tapimgy. 

hours  ;    but  the  law   of  England  considers  this  no   injury.     No        "''"""'■ 

action  lies  against  liim   who  put  up  the  new  window  ;  tliere  is  no 

equity   to   restrain    him    from    doing    so;    he    has   done    an    act 

perfectly   legal,  though  it    may  be  annoying  to   his  neighbour. 

But  though,  in  o]iening  a  new  window,  lie  has  done  a  lawful  act, 

he  does   not  thereby    acquire    any  right   against    his  neighbour. 

That  neighbour  may  use  his  land  just  as  before ;  if  he  does  it  so 

as  to  obstruct  the  unprivileged  window,  he,  in  his  turn,  does  a 

lawful   act,   though  it   may  be   annoying   to   the   owner   of    the 

unprivileged  window.     He  does  this,  not  in  the  exercise  of  any 

new  right  to  obstruct  that  window,  but  in  exercise  of  his  former 

riglits  to  use  his  property  as  before,  though  it  may  obstruct  that 

unprivileged  Avindow.     The  motive  for  exercising  the  right  may 

be  a  wish  to  obstruct  the  window ;  but  his  right  is,  to  use  his  land 

as  before,  without  any  new  restriction.     I  may  seem  pedantically 

punctilious  in  expressing  this  ;  but  it  seems  to  me  that  much  of 

what  I  consider  the  fallacy  in  reasoning  of  those  from  whom  1 

differ,  consists  in  laying  down  as  a  premise  that  there  is  a  right  to 

obstruct  the  new  window  (which  is  true  in  the  sense  that  it  is  not 

wrong  to  do  acts  otherwise  lawful,  though  tliey  have  tlie  effect  of 

obstructing  the  window),  and  then  reasoning  upon  it  as  if  it  were 

true  in  the  sense  that  a  fresh  right  was  conferred,  and  therefore 

that  act,  not  otherwise  lawful,  became  excused  if  done  in  exercise 

of  that  right.     It  is  also  true  that,  at  the  end  of  twenty  j-ears, 

the  new  window  will,  if  not  obstructed  in  the  interval,  become 

itself  privileged,  and  the  owner  of  that  window  will  have  a  right 

to  restrict  the  owner  of  the  land  from  using  his  land  so  as  to 

obstruct  the  window  thus  by  lapse  of  time  become  a  privileged 

window.     As,  by  the  hypothesis,  he  could  not  during  the  interval 

use  his  land  so  as  to  obstruct  this  as  yet  unprivileged  window, 

without  at  the  same  time   obstructing  the  old  one,   there   is  no 

more  extensive  restriction  imposed  upon  him  by  the  new  window 

becoming  privileged   than    existed    before    the  new   window  was 

opened  ;  but  there  is  a  new^  title  acquired  to  this  restriction  ;  and, 

as  it  is  possible  that   the  two  windows  may  come  into  different 

hands,  so  that  the  owner  of  the  land,  if  he  wishes  to  buy  up  the 

rights  to  the  lights,  maj'  be  forced  to  bargain  with  two  persons 
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Principle  of    [instead  of  one.  somo  inconvonienfe  may  arise  from  this ;  but  it 
ment^bre^    is  remote  nnJ  slight,   and  indeed  it  requires  some  ingenuity  to 
croacbment.    discover  that   an\'  inconvenience  can  arise  from  tlie  double  title 
TapliMp  V.      to  tlie  same  restriotion.     The  real  hardship  upon  the  o-v\Tiers  of 
'*■        adjoining  land  is  in  cases  where  privac}^  is  of  value ;  there,  if  an 
old  i»ri\ilegod  window  of  such  size  and  extent  as  to  be  an  annoy- 
ance is  to  be  respected,  it  may  deprive  the  owner  of  the  land  of  the 
power  of  obstructing  new  windows  of  such  size  and  extent  as  to 
destroy  his  privacy   altogether,   and   not   only   annoy   him,  but, 
as  I  have  already  pointed  out,  seriously  affect  the  value  of  his 
property-.     Still,  though  this  is  a  great  damnum,  it  is  no  injuria. 
No  action  lies  for  it ;  no  injunction  in  equity  can  be  obtained  to 
prevent  it. 

'•  Xow,  the  supposed  plea,  if  good,  must  be  supported  on 
analogy  to  those  which  excuse  a  trespass  to  real  property,  ou  the 
ground  that  it  was  necessary  for  the  purpose  of  abating  a  nuisance 
erected  or  maintained  by  the  plaintiff,  or  an  assault  or  imprison- 
ment, as  necessary  to  prevent  the  plaintiff  committing  a  wrong, 
&c.  In  such  a  ease,  the  plaintiff's  right  to  the  possession  of 
his  close,  or  to  his  personal  liberty,  is  neither  destroyed  nor 
suspended ;  but  the  defendant  is  excused  because  the  interference 
with  that  right  was  necessary  to  prevent  an  injury  to  himself  by 
the  plaintiff. 

'*  '  The  reason,'  says  Blackstone  (8  Comm.  G),  speaking  of  the 
abatement  of  a  nuisance, '  wliy  the  law  allows  this  private  summary 
method  of  d(jing  oneself  justice,  is,  because  injuries  of  this  kind, 
wliich  obstruct  or  annoy  such  things  as  are  of  daily  con\enience 
and  use,  require  an  inmiediate  remedy,  and  cannot  wait  for  the 
slow  progress  of  the  ordinary  forms  of  justice.'  '  Tliis  assumes 
that  what  is  to  be  redressed  in  a  summary  way  is  an  injury 
which  might  be  redressed  by  the  ordinary  course  of  justice.  It 
would  be  a  strange  anomaly  if  we  were  to  say  that  we  do  not 
approve  of  the  old-established  doctrine  that  a  mere  invasion  of 
priviuy  is  no  injury,  and,  though  admitting  that  this  doctrine  is 
so  well  established  that  no  Court  can  grant  any  redress,  we  were  to 
8Uppf»rt  the  defendant  if  he  takes  the  law  into  his  own  hands,  and 
excuse  him  if  he  interfere.s  with  a  legal  right  of  his  neighbour's, 
provided  it  is  done  for  the  puii)ose  of  protecting  his  privacy. 
Would  a  plea  be  good,  justifying  a  trespass  on  the  plaintiff's 
land  for  the  purpo.se  of  obstructing  this  new  window,  if  it  could 
not  otherwise  be  done  'f     Or,  if  the  plaintiff  happened  to  have  a 
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[private  right  of  way  from  liis  door,  coul<l  ilic  owner  of  tlie  sorvl<Mi< 
teneiiiciit  justify  obstructin-^-  tliis  riglit  of  way,  if  a  new  li<,Mit  were 
tlirown  out  above  the  door,  and  tliat  new  hg-ht  could  not  he 
obstruetod  without  obstructing  the  riglit  of  way  ?  I  suppose  it 
will  scarcely  be  said  that  su('h  ])lcas  would  he  good;  indeed,  I^ord 
Campbell  himself,  in  Ueiixliair  v.  Beau,  couliues  tlio  right  to 
obstruct  the  now  window  to  cases  in  which  tlio  party  in  doing  so 
commits  no  trespass.  Lut  why  should  tlie  defendant  be  excused 
from  interfering  with  the  right  of  the  plaintiff  to  liglit  to  his 
window  on  the  third  floor  hy  an  act  of  the  plaintiff  which  woidd 
not  excuse  or  justify  an  interference  with  any  other  right  of  the 
plaintiff,  such  as  his  right  to  the  exclusive  possession  of  his  own 
land,  or  his  right  of  waj^,  if  he  had  it  ?  It  is  true  that  the  act  of 
the  plaintiff  has  been  that  of  opening  new  windows,  and  the  right 
of  the  plaintiff  which  is  interfered  with  is  in  respect  of  an  old 
window.  So  far  there  is  something  in  common — '  there  are  lights 
in  both.'  But,  in  every  other  respect,  they  are  as  distinct  as  anv 
other  rights,  as  will  be  seen  from  this  supposed  case.  The  fourth 
and  fifth  stories  here  might  have  been  separate  tenements  at  the 
time  when  the  new  Avindows  were  thrown  out,  and  afterwards 
within  the  twenty  years,  have  come  into  the  same  hand  as  the  tliird 
floor.  I  take  it  that,  if  such  had  been  the  case,  the  defendant 
would  have  as  much  excuse  for  interfering  with  the  third  floor 
window  to  prevent  the  plaintiff  from  continuing  and  maintaining 
the  new  windows  as  he  now  has  ;  but  it  would  then  have  been  too 
obvious  for  dispute,  that  the  right  infringed  was  a  right  wholly 
distinct  from  that  which  would  at  the  end  of  the  twenty  years  be 
acquired." 

The  same  arguments  are  further  developed  by  Baron  Bramwell, 
who  shows  the  impossibility  of  extending  the  doctrine  to  two 
adjoining  houses  belonging  to  different  owners.  The  judges  who 
decided  B/aitchard  v.  Bridget  and  RvJisJtaw  v.  Bean  did  not  intend, 
he  says,  to  overrule  Chandler  v.  Tlnnnpwn. 

This  judgment  was  affirmed  in  the  House  of  Lords. 

The  Lord  Chancellor  (Lord  AVestbury),  after  citing  the  tliird 
section  of  2  &  3  Will.  4,  e.  71,  which  enacts  that,  after  twenty 
years'  enjoyment  of  the  access  of  light  to  a  dwelling  house,  the 
right  thereto  shall  bo  deemed  absolute  and  indefeasible,  observed 
that  the  right  to  liglit  now  dejiended  upon  positive  enactment, 
and  did  not  require,  and  therefore  ought  not  to  be  rested  on,  any 
presumption  of  grant,  or  fiction  of  a  licence  having  been  obtained 
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[from  the  adjoinincr  proprietor.  '•  The  riglit  is  declared  by  the 
statute  to  be  absolute  and  indefeasible :  and  it  would  seem, 
therefore,  that  it  cannot  be  lost  or  defeated  b}-  a  subsequent 
temporary  intermission  of  enjoyment  not  amounting  to  abandon- 
ment. Moreoyer,  the  absolute  and  indefeasible  riglit  "vyhicli  is  the 
creation  of  the  statute  is  not  subject  to  any  condition  or  qualifica- 
tion, nor  is  it  made  liable  to  be  affected  or  prejudiced  by  any 
atteniitt  to  retard  tlie  access  or  use  of  light  bej'ond  that  which, 
liaving  been  enjoyed  uninterruptedly  during  the  required  period, 

is   declared    to   be   not    liable   to   be    defeated If   my 

adjoining  neighbour  builds  upon  his  land,  and  opens  numerous 
windows  which  look  o\er  my  gardens  or  my  pleasure-grounds,  I 
do  not  acquire  from  this  act  of  my  neighbour  any  new  or  other 

right  than  I  before  possessed Tlie  '  invasion  of  privacy 

by  opening  windows '  is  not  treated  by  the  law  as  a  wrong  for 
wliich  any  remedy  is  given."  He  could  not  accept  the  reasoning 
on  which  the  decisions  in  liomhaw  v.  Bean  and  Hufchiuson  v. 
Copentalcc  were  founded.  "  Upon  examining  the  judgments  in 
those  cases,  it  would  be  seen  that  the  opening  of  the  new  windows 
is  treated  as  a  wrongful  act  done  by  the  owner  of  the  ancient 
lights,  which  occasions  the  loss  of  the  old  right  he  possessed ; 
and  the  Court  asks  whether  he  can  complain  of  tlie  natural  con- 
sequence of  liis  own  act.  Thus  two  eiToneous  assumptions  are 
involved  in  or  underlie  this  reasoning :  first,  that  the  act  of 
opening  the  new  windows  was  a  wrongful  one  ;  and  secondly,  that 
such  wrongful  act  is  sufficient  in  law  to  deprive  the  party  of  his 
right  under  the  statute.''  His  Lordship's  opinion  was,  that  the 
appellant's  wall,  so  far  as  it  obstructed  the  access  of  light  to  the 
respondent's  ancient  unaltered  window,  was  an  illegal  act  from  the 
beginning. 

Lord  Cran worth  gave  similar  reasons  for  his  judgment,  and 
expressed  his  dissent  from  the  reasoning  in  Renshaw  v.  Bean. 

Lord  Chelmsford  said  that  he  did  not  see  that  the  appellant's 
ease  would  be  benefited  if  it  were  established,  contrary  to  the 
express  words  of  the  statute,  that  the  right  to  the  enjoyment  of 
light  rested  on  the  footing  of  a  grant.  He  stated  the  law  to  be 
that  the  right  acquired  by  user  must  necessarily  be  confined  to 
the  exact  dimensions  of  the  opening  through  which  the  access  of 
liglit  and  air  liad  been  permitted.  As  to  anything  beyond,  the 
jiarties  ]ios.'iessed  exactly  tin-  same  relative  rights  which  they  had 
before.     The  owner  of  the  privileged  window  did  nothing  unlawful 
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[if  he  eularg'od  it,  or  made  a  new  window  in  a  Jillcrunt  situulioii.  Principle  of 
The  adjoining  owner  was  at  liberty  to  build  npon  his  own  ground  ment'by'^^'. 
so  as  to  obstruct  the  addition  to  the  old  window,  or  shut  out  tlie  croachmcut. 
new  one  ;  but  he  did  not  acquire  his  former  riglit  of  obstructing  TapUng  v. 
the  old  window,  which  he  had  lost  by  acquiescence,  nor  did  the 
owner  of  the  old  window  lose  his  absolute  and  indefeasiljle  right 
to  it,  which  he  had  gained  Ly  length  of  user.  The  riglit  continued 
uninterruptedly  until  some  unequivocal  act  of  intentional  abandon- 
ment was  done  by  the  person  who  had  acquired  it,  which  would 
remit  the  adjoining  owner  to  the  unrestricted  use  of  his  own 
premises.  "  It  will,  of  course,"  he  said,  "  be  a  question  in  each 
case  whether  the  circumstances  satisfactorily  establish  an  intention 
to  abandon  altogether  the  future  enjoyment  and  exercise  C)f  the 
riglit.  If  such  an  intention  is  clearly  manifested,  the  adjoining 
owner  may  build  as  he  pleases  upon  his  own  land ;  and,  should 
the  owner  of  the  previously  existing  window  restore  the  former 
state  of  things,  he  could  not  compel  the  removal  of  any  building 
which  had  been  placed  upon  the  ground  during  the  interval.  For 
a  right  once  abandoned  is  abandoned  for  ever."  But  a  person, 
by  endeavouring  to  extend  a  right,  could  not  manifest  an  intention 
to  abandon  it ;  he  evinced  his  determination  to  retain  it,  and 
acquire  something  more.  And  the  enlarging  an  ancient  window 
would  be  no  cause  of  forfeiture,  because  the  act  was  not  unlawful. 
He  thought  licnshaic  v.  Bean  could  not  be  supported. 

While  the  appeal  in   Jones  v.  TapUng  was  still  pending,  three 
cases  were  decided  which  illustrate  the  principle  there  discussed. 

The  first  of  these  in  chronoloG:ical  order  was  Binclxcs  v.  Pash  (c).  Biudcsy. 
The  plaintiff's  windows  on  the  ground  floor  had  existed  in  their 
present  state  for  more  than  twenty  years  before  action  brought ; 
but  he  had,  about  ten  years  before  the  action,  altered  his  windows 
on  the  first  floor  ;  and  it  Avas  apparent  that,  at  the  distance  of 
ten  feet,  no  obstruction  of  the  new  part  of  the  upper  windows 
could  have  been  effectual  wliicli  did  not  also  obstruct  the  old 
parts  and  the  windows  on  the  ground  floor.  The  defendant 
erected  a  building  Avhieli  was  a  material  obstruction  to  some  of 
the  ground  floor  windows,  but  no  material  obstruction  to  the 
altered  windows  ;  and  this  building  was  finished  and  roofed  in. 
On  action  brought,  the  defendant  contended  that,  by  reason  of 
the  alteration  of  the  upper  windows,  he  had  a  right  to  obstruct 
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[every  ^^^udow  the  oLstructiuii  of  whic-li  ^vas  necessary  to  reacli  the 
usurped  light.  But  the  Court,  Avhile  admitting  that  this  might  be 
the  effect  of  Remhaic  v.  Bonn,  supposing  the  defendant  to  have 
had  an  intention  of  reaoliing  the  usurped  light,  held  that  on  the 
fact  he  had  no  such  intention,  and  decided  against  him.  The 
true  mode  of  meeting  the  contention  was,  said  Bylos,  J.,  "to 
distinguish  between  the  absolute  right  to  block  the  ancient 
window  and  the  conditional  right  dependent  on  another  enter- 
prise which  has  not  yet  been  undertaken  by  the  defendant,  and 
perhaps  never  will  be." 

The  second  of  the  cases  referred  to  was  Wcatherleij  v.  Ro.sn  {d), 
which  was  a  suit  to  restrain  an  interference  with  five  lights  which 
were  alleged  to  be  ancient.  But  it  appeared  that  one  of  the 
windows  in  question  was  new,  that  two  others  had  been  recently 
shifted,  and  that  it  was  impossible  to  block  up  the  new  and 
altered  windows  without  obstructing  the  remaining  ones.  Wood, 
V.-C,  following  and  approving  Urnnlifdc  v.  Bed)},  which  was  not 
then  overruled,  held  that  the  defendant's  obstruction  was  lawful. 
But,  upon  the  plaintiti's  submitting  to  block  up  the  new  window 
and  to  restore  the  altered  windows  to  their  former  state,  the  Vice- 
Chan  cellor  granted  an  injunction  to  protect  the  ancient  windows 
when  so  restored,  and  ordered  the  plaintiffs  to  pay  the  costs  of 
tlie  suit. 

Tlie  third  case  is  Cio-rirrs  Co.  v.  Corbet f  (e),  where  a  house 
which  had  been  burnt  down  and  rebuilt,  with  windows  differing 
somewhat  in  shape  from  the  ancient  ones,  was  held  not  to  have 
lost  its  right  to  light, — a  decision  which,  although  doubtless  in 
accordance  with  T((j)lin(i  v.  Joncf^.  would  be  difficult  to  reeoncile 
with  licmlian-  v.  Bonn. 

The  decision  of  the  House  of  Lords  in  Tapling  v.  Jones,  which 
has  been  uniformly  followed  since  it  was  given  (./'),  has  put  an  end 
to  the  doctrine  that  an  easement  of  light  may  be  lost  by  an 
alteration  in  the  size  of  a  window  (at  any  rate  unless  the  effect  of 


(rf)  (1862),  1  II.  k  M.  3iy. 

{,•)  (1866),  2  iJr.  k  .Sm.  .35.');  see  11 
Jur.  N.  S.  719. 

{J)  Cf.  Martin  v.  Hin.hm  (1866),  L.  R. 
2  Eq.  42.'),  at  p.  4a3;  Slaight  v.  Jiitrn 
(18(59;,  L.  R.  (')  Cli.  Ki:j;  AijnuUii  v. 
Ulover  (1875),  L.  R.  10  Cli.  28:i ;  Xru- 
K'jn-f.  render  (1884),  L.  R.  27  Ch.  Div. 
43;  fieoltw  rapf{\mn),  L.  R.  .'{l  Cli. 
Div.  654;  Hmxth  v.  liaxttr,  [1900]  2  Ch. 


138.  The  decision  in  JFcath  v.  Bucknall 
(18G9),  L.  R.  8  Eq.  1,  so  far  as  it  rests 
(if  it  rests  at  all)  on  the  view  that  an 
alteration  which  would  not  disentitle  a 
dominant  owner  from  (•laimiii;r  damages 
for  obstruction  might  nevertheless  ]))c- 
veut  him  from  obtaining  an  injunction, 
cannot  be  relied  upon:  see  Stuajhl  v. 
liiirti,  ubi  sup. 
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[the  alteration  is  to  decrease  the  size  o£  tlio  window),  wln-tlicr  tlmt  Piincipio  of 

doctrine  be  founded  on  abandonment  or  on  forfeiture.  mZtV'm'- 

In   Co//s  y.   Rome  ami  Colonial  stores,  Ltd.  (y),  tlie  coullicting  ^'•p'^chment. 

authorities  were  examined,  and  it  was  laid  down  tliat  in  onVv  to  Coih'  (\ne. 

constitute  an  actionable  obstruction  of  ancient  light  it  is  not  enough  r.^ect  of 

that  the  light  is  less  than  before,  but  tlie  obstruction  must  amount  ^^eT '° 

to  an  actionable  nuisance.  window. 

It  follows  that,  since  the  law  has  been  settled  by  tliat  decision, 
any  increase  in  the  size  of  an  ancient  window  will  not  increase  the 
burden  on  the  servient  tenement,  but  on  the  contrary  such  increase 
will  be  to  the  advantage  of  the  servient  tenement,  in  that  any 
obstruction  which  would  be  a  nuisance  to  the  window  with  its 
increased  capacity  for  admitting  light,  would,  a  fortiori,  have  been 
an  obstruction  to  the  ancient  window  in  its  original  form. 

The  question  which  would  now  appear  to  arise  for  consideration 
is  whether  the  easement  will  be  lost  by  the  alteration  of  an  ancient 
window  so  as  to  decrease  its  size.  Since  the  explosion  of  the  doctrine 
that  a  riglit  to  light  acquiretl  by  prescription  confers  tlie  right  to 
all  the  light  passing  through  the  window,  and  the  establishment 
of  the  principle  that  the  obstruction  must  be  such  a  substantial 
interference  with  the  access  of  the  light  as  to  amount  to  a  nuisance, 
it  is  obvious  that  the  position  with  regard  to  increasing  the  burden 
on  the  servient  tenement  is  exactly  the  opposite  to  that  wliicli  it 
would  have  been  if  the  authorities  to  the  effect  that  the  right 
acquired  was  co-extensive  with  the  enjoyment  during  the  period  of 
prescription  had  been  accurate.  Whereas  under  these  authorities 
any  increase  in  the  size  of  an  ancient  window  w^ould  impose  an 
additional  burden  on  the  servient  tenement,  under  the  law  as 
laid  down  by  Colh''  Cane  such  an  increase  in  size  would  have  the 
opposite  effect,  and  an  increased  burden  on  the  servient  tenement 
would  result  from  a  decrease  in  the  size  of  the  window\ 

It  would  seem  clear  that,  after  an  alteration  in  an  ancient  window 
whereby  its  size  was  decreased,  the  dominant  proprietor  would  not 
be  entitled  to  prevent  the  erection  of  buildings  which,  though 
obstructing  the  altered  window,  would  not,  before  the  alteration, 
have   caused   an   illegal   obstruction   within  the  rule  laid   down 


(y)  [1904]  A.  C.  179  ;  above,  p.  324. 
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[in     Colh'    Cose.       This    priueiple    was    applied    in   JiuWr.soii    v. 
Connelhf  (//). 

Inthatcase  an  easementof  light  had  beenacquired  forthe  dominant 
tenement  in  respect  of  windows  of  small  dimensions.  The  dominant 
tenement  was  very  amply  lighted  by  means  of  light  other  than 
tliat  which  came  through  the  ancient  windows.  The  dominant 
proimetor  subsequently  pulled  down  the  dominant  tenement  and 
re-built  in  such  a  way  aspraeti'-ally  to  exclude  the  whole  of  the  light 
other  than  that  coming  through  the  ancient  windows.  The  plaintiffs, 
o\\Tiers  of  the  servient  tenement,  erected  an  obstruction  which  pre- 
vented any  access  of  light  to  the  ancient  windows,  which  obstruction 
the  defendant,  the  owner  of  the  dominant  tenement,  pulled  down. 
The  plaintiffs  thereupon  brought  an  action  against  him  for  a  declara- 
tion that  he  was  not  entitled  to  any  easement  over  the  plaintiffs'  land 
for  light  and  air.  The  evidence  showed  that  the  effect  of  the  re- 
building of  the  dominant  tenement  was  to  destro}^  at  least  three- 
fourths  of  the  light  it  had  originally  enjoyed,  so  that,  as  altered,  the 
obstruction  erected  by  the  plaintiffs  would  most  materially  interfere 
with  the  access  of  light  to  the  ancient  windows,  whereas  before  the 
re-building  it  would  not  have  caused  such  an  interference  as  would, 
since  the  decision  in  Colh''  Case,  have  justified  an  injunction.  It 
was  held  that  the  effect  of  the  re-building  was  to  impose  an 
increased  burden  on  the  servient  tenement,  and  that,  it  being 
impossible  to  sever  the  original  right  from  the  increased  buiden, 
the  easement  was  lost  altogether.  In  the  judgment  of  Sir  Gorell 
Barnes,  President,  the  following  passage  occurs : — ''  The  result, 
therefore,  is  that  before  these  alterations  on  the  dominant  tenement 
the  erection  which  the  plaintiffs  put  up  woidd  not  have  been  a 
legal  (/)  interference  with  the  rights  to  light  of  the  dominant 
tenement ;  and  although,  as  matters  now  stand,  some  light  would 
in  fact  be  cut  off  b}'  blocking  up  the  space  which  is  left  after  the 
alterations  which  have  been  made  by  the  defendant,  the  alterations 
cannot  in  fact  affect  the  plaintiffs'  rights,  because  they  had  that 
right  before  to  block  up  to  that  extent.  If  once  you  determine  the 
fact  that  the  plaintiffs  were  entitled  prior  to  these  alterations  to 
erect  tlie  obstruction  to  such  a  height  as  they  did  against  the 
building  in  question,  then,  as  they  have  done  nothing  beyond  that 
which  they  were  entitled  to  do,  they  could  not  now  be  enjoined 


(A)  [1906]  2  Ch.  654  ;  [1907]  1  Ch.  678. 
(•)  8ic:  qj'.  illegal. 
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[from  doing-  it ;  and  it  follows  almost  logically  and  as  a  matter  of  Principle  <if 
course,  if  they  Lave  a  right  to  block  up  this  gap  winch  is  left  and  m.-nt'i»y  en'- 
cannot  be  restrained  from  doing  it,  that  what  the  dc^fcudant  has  in  "■•""'•'""•'"t- 
fact  done  is  to  give  up  and  destroy  all  rights  that  he  had,  because  A»krrs<m  v. 
after  Avhat  lie  has  done  he  cannot  claim  any  right  at  all."  ""'"  ^' 

Alterations  maj^  be  made,  not  only  in  the  size  or  area  ot  a  Alteration  of 
window,  but  in  its  plane  and  inclination  ;  and  the  question,  ^vhljl/v^., 
whether  an  alteration  of  this  latter  kind  would  suffice  to  extin- 
guish an  easement  of  light,  was  not  concluded  by  TapVnKj  v. 
Jonefs,  and  has  been  much  discussed.  It  is  now  settled  that 
alterations  of  this  kind  stand  on  the  same  footing  as  alterations 
of  size,  and  do  not,  unless  they  are  of  such  a  character  as 
substantially  to  change  the  natm-e  of  the  easement  (/.),  amount  to 
abandonment. 

Thus,  in  National  Frovincial  Plate  Glaa^  Co)npu)ii/  v.  rradintial  ^o^'oml 
AssK ranee  Comjxinij  {I),  it  appeared  that  a  buildmg  belongmg  to  Plate  Glass 
the  plaintiffs,  and  containing  ancient  lights  on  all  the  floors,  had  i^i-^^^^nai 
recently  been  pulled  down  and  rebuilt ;   and  that  the  old  dormer  Amiramc  Co. 
window  of  three  faces,  which  lighted  the  ground  floor,  had  been 
converted   into   a   skylight    partially   co-extensive   with   the   old 
window,    but    of    a    different    shape.       The    defendants    having 
obstructed    the    access   of   light    to    this    skylight,   the   plaintiffs 
brought  their  action.     On  the  inotion  for  an  injunction  until  the 
hearing,  Jessel,  M.  E.,  while  refusing  the  interlocutory  injunction 
on  the  ground  that    the  obstruction  w\as  complete  before  action 
brought,  expressed  his  opinion  that  the  easement  of  light  formerly 
belonging  to  the  ground  floor  window  liad  not  been  lost ;    for, 
although  the  plane  or  dii-ection  of  the  glass  had  been  altered,  the 
aperture  remained  substantially  the  same  {ni). 

On  the  action  coming  on  for  trial,  Fry,  J.,  came  to  the  same 
conclusion,  and  awarded  damages  for  the  obstruction  of  the  ground 
floor  window.  "  It  is  said  that  the  access  of  light  to  the  dwelling- 
house  must  be  identical,  and  that  the  right  claimed  and  the 
enjoyment  which  has  existed  must  be  of  access  of  light  tlu'ough 
identical  apertures.     Now  in  its  breadth  that  proposition  is  not 


[h)  See  below,  p.  554.  but  it  appeared    on   the   hearing   that 

(;)  (1877),  L.  R.  6  Ch.  D.  757.  these  windows  were  not  affected  by  the 

(>w)  His  Lordship  also   thought   that  defendant's  building,  and  the  case  can- 

the  wdndows  in  the  upper  floors,  which  not  therefore  be  regarded  as  a  decision 

had  been  set  back  about  five  feet  eight  on   this   point.      See   and   consider   the 

inches,  were  no   longer  the  same  win-  cases  next  quoted. 

dews  so  as  to  retain  their  right  to  light : 
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'true,  because  the  ease  of  Tap/in;/  v.  Jo)ir.s  has  shown  that  you  may 
destroy  the  identical  aperture  by  taking  away  the  surrounding 
lines  of  that  aperture  and  yet  leave  your  right  to  light  intact. 
Furthermore,  I  find  nothing  whatever  in  the  statute  whicli  refers 
expressly  to  a  window  or  aperture.  I  find  in  the  statute  a  refer- 
ence to  the  access  of  light,  and  in  my  view  the  access  of  light 
might  be  described  as  being  the  freedom  with  which  light  may 
pass  through  a  certain  space  o\-er  the  servient  tenement ;  and  it 
appears  to  me  that  wherever  for  the  statutory  period  a  given 
space  over  the  servient  tenement  has  been  used  by  the  dominant 
tenement  for  the  purpose  of  light  passing  through  that  space,  a 
right  arises  to  have  that  space  left  free  so  long  as  the  light  passing 
throufh  it  is  used  for  or  by  the  dominant  tenement  (»).  I  come 
to  that  conclusion  for  this  reason  :— that  you  do  not  want  a  statute 
to  give  you  a  right  of  access  in  your  own  premises  to  light  tlirougli 
vour  own  aperture.  The  statute  is  wanted  to  assure  your  right  in 
the  space  over  the  servient  tenement. 

"  But  then  it  is  said  that  the  cases  have  to  a  large  extent  pro- 
ceeded upon  the  form  and  size  of  the  aperture  or  window  ;  and 
that  is  perfectly  true,  because  of  course  the  opening  in  the  dominant 
tenement  is  the  limit  which  defines  the  boundaries  of  the  space 
over  the  servient  tenement.  It  is  for  that  reason  that  in  all  the 
cases  the  Court  has  had  regard  to  the  apertiu-e  in  the  dominant 
tenement  by  means  of  which  the  space  over  the  servient  tenement 
has  been  useful  to  the  dominant  tenement." 

To  the  same  effect  is  Barnes  v.  LoacJi  (o),  where  it  appeared 
that,  on  the  settlement  of  a  question  of  boundary,  a  wall  containing 
ancient  windows  had  been  set  back,  and  windows  had  been  made 
in  the  new  wall  of  the  same  size  and  in  the  same  relative  positions 
as  those  in  the  old  wall,  but  in  a  different  plane ;  and,  on  a  special 
case  being  stated,  a  Divisional  Court  (Cockburn,  C.  J.,  and  Lopes, 
J.)  held  that  the  right  to  light  remained. 

It  was  lield  in  the  same  case  that  the  dominant  owner  had  not, 
by  erecting  a  wall  and  a  window  in  it,  outside  and  at  an  angle 
with  an  ancient  window,  lost  the  easement  of  light  attached  to  the 
aii'if'iit  window. 


[ii]  fsirK  i,'  (<ill^   V.    Il>jine  and   CoJouial  the  rijj^-ht  as  defined  by  tbat  decision; 

S(orr»,  Ltd.,[\M(H'\  A.  C.    179,   expiTs-  and  see  .Jm4/«- v.  6'orrfo«,  [I'JOo]  1  K.  B. 

bion«  to  this  effect   must  not  bu  taken  117. 

literally,  but  must  be  taken  to  refer  to  (o;  (1879),  L.  R.  4  Q.  B.  D.  191. 


BY  IMJ'LIKD  RELLASi:.  OdI 

[Af^ain    in  BulkrH   v.    Dickinmn  (p)    it   was    shown    thai    tli.<    Priu(,i,.lu  of 
plaintilFs  premises  stood  on  the  site  of   an  old  toll-liuuse  which   lZ,t  w"!!^' 
had  projected  obliquely  into  the  street,  and  had  enjoyed  an  case-    «rouci,inc-iit. 
nient  of  lig-ht   for  the  windows  on  the  ground  ttoor;    that   the  Altemtiou  of 
toll-house  had  recently  been  pulled  down,  the  site  of  the  projecting      J^ij' 
part  being   sold   to   the   vestry   of   the   parish   for   the    purpose  jjuikr,  v. 
of  widening  the  street,  and  the  plaintiff's  premises  being  fortli-  -^''•^■•'"o"- 
with    erected   on   the   remainder.      The   plaintiff's   ground   floor 
window,  for  which    he    claimed   protection,  was  substantially  on 
the  same  level  as   the   old   window;    but  it  stood  further   back, 
and,  of  course,  at  a  different  angle  to  the  street.     On  an  action 
being  brought  to  restrain  an  interference  with  the  new  window, 
the  defendant  objected  that  the  plaintiff  had  lost  or  abandoned 
his  right ;  but  Kay,  J.,  overruled  the  objection. 

And  in  ^Scoff  v.  Fapc  (q),  the  whole  question  as  to  the  effect  of  *'>"  v.  r»j)c. 
an  alteration  in  a  building  was  fullj^  considered,  and  the  principle 
of  Taplituj  V.  Jones  was  carried  considerably  further. 

The  facts  were  that  the  plaintiff,  who  was  the  owner  of  a  range 
of  buildings  abutting  on  a  narrow  lane,  and  having  ancient 
lights  looking  into  the  lane,  had  pulled  down  his  buildings  within 
twenty  years  before  action  brouglit,  and  erected  larger  buildings 
on  the  site.  The  new  buildings  contained  windows  on  all  the 
floors.  Many  of  these  windows  were  not  shown  to  correspond  to 
any  substantial  extent  with  any  part  of  the  ancient  lights ;  and 
as  to  these  no  relief  was  claimed.  But  parts  of  six  windows  on 
the  first  floor  of  the  new  building  did  occupy  a  large  portion  of 
the  area  formerly  covered  by  three  ancient  lights  ;  and  for  this 
portion  of  such  area  the  plaintiff  claimed  the  protection  of  the 
Court.  It  was  a  material  element  in  the  case  that  the  plaintiff, 
in  rebuilding,  had  slightly  advanced  his  wall  into  the  lane,  the 
gain  varying  from  a  foot  to  three  feet  five  inches. 

Upon  these  facts,  North,  J.,  who  heard  the  action,  declined  to 
infer  abandonment,  and  granted  an  injunction  "restraining  the 
defendant  from  p)ermitting  to  remain  erected  any  wall,  &c.,  so  as 
to  darken,  injure,  or  obstruct  any  of  the  ancient  lights  of  the 
plaintiff's  premises,  as  the  same  were  enjoyed  by  means  of  those 
portions  of  the  windows  on  the  first  floor  of  the  plaintiff's  old 
buildings  which  had  not  been  blocked  up  in  the  rebuilding  of 


(jo)  (1885),  29  Ch.  D.  loo. 

(q)  (1886),  L.  R.  31  Ch.  Div.  o.')4. 
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iVincipleof    [the  ijlaintiff's  premises."     And   au   appeal  from  this   judgment 

ineut  l.y  en-     '^^''*  dismissed. 

,  ivaohiieut.        '|'i,^,  Lords  Justices    rested    their  decision  ou  the  wording  of 


Alteniuon  of   the  third  section  of  the  Prescription  Act  (/•). 


plan-»  of 
wiiidow. 

Sectt  T.  Fiip^. 


"After  twenty-  years,"  said  Cotton,  L.  J.,  "the  person  who 
owns  a  dwelling-house,  if  he  has  used  and  enjoyed  light,  gets  au 
absolute  right  to  what  he  has  used  and  enjoyed;  and,  in  my 
opiuiou,  the  quantum  of  his  enjoyment  is  defined  by,  and  must 
depend  ou,  the  area  of  his  windows,  and  also  on  the  distance 
they  are  from  other  buildings.  He  acquires,  in  consequence  of 
the  position  of  other  buildings  and  the  size  of  his  window,  a 
right  under  this  section  to  the  enjoyment  of  that  particular  light 
which  has  come  to  his  building.  '  The  access  and  use  of  light ' 
depends  upon  the  number  of  pencils  of  light  which  come  directly 
or  by  refraction  into  that  window.  .  .  .  (s) 

"  What  alteration,  then,  will  deprive  the  plaintiff  of  his  right, — 
this  right  which  can  bo  claimed  only  in  respect  of  a  dwelling- 
house,  workshop,  or  other  building  ?  Will  the  alteration  of  the 
purpose  or  object  for  which  the  building  is  to  be  used,  as  the 
conversion  of  a  workshop  into  a  house,  or  of  a  house  into  a 
workshop,  have  this  effect  ?  It  will  not :  that  is  definitely  settled 
by  the  case  of  Eccleaiaiitical  Coinmissioncr.'s  x.  Kiiio{t).  The  old 
building  there  was  a  church,  and  that  which  was  to  be  built  on 
the  site  of  the  church  was  a  warehouse — an  entire  alteration  of 
the  purposes  and  of  the  character  of  the  building.  Then  will 
moving  back  the  plane  of  the  wall  deprive  the  plaintiff  of  his 
right  ?  In  my  opinion,  no.  It  is  difficult  to  see  how  the  mere 
fact  of  moving  back  can  do  so  ;  and  in  fact  there  is  authority 
against  such  a  proposition.  Then,  if  moving  it  back  will  not, 
will  simply  moving  it  forward  have  this  effect  ?  In  my  opinion, 
both  the  moving  back  and  the  moving  forward  may  destro}^  the 
right,  because  the  new  building,  when  constructed,  may,  either 
by  being  substantially  advanced  or  substantially  set  back,  be  so 
placed  that  tlie  light  which  formerly  went  into  the  old  windows 
will  not  go  into  the  new.  If  a  building  is  set  back  say  100  feet, 
it  will  not  enjoy  the  same  cone  of  light  that  was  enjoyed  before, 
but  will  have  an  entirely  different  cone ;  and  it  may  be  moved  so 
far  forward  that  it  will  not  enjoy  the  same  light  as  that  enjoyed 


(r)  Above,  p.  204. 

(«)  See  note  (n),  p.  550. 

(0  (1880),  L.  R.  14  Ch.  DiT.  213. 
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[by  tlie  old  building.     In   my  opinion,  the  question  to  be  con-    rrinoiple  of 
sidered  is  this,  whether  the  alteration  is  of  such  a  nature  as  to    ini-Uhv**^"- 
j)reclude  the  j)hiintiff   from  alleging  that  he  is  using  tlirough  the    troiuiinnent. 
new  aperture  in  the  new  wall  the  same  cone  of  light,  or  a  sub-   AU<ruti.ni  of 
stantial  part  of  that  cone  of  light,  which  went  to  tlie  old  buildino-.       J'1'!T"^ 
If  that   is    established,  although    the   right   must    be   clainifil  in   Scott  v.  Pape. 
respect  of  a  building,  it  may  be  claimed  in  respect  of  any  building 
which  is  substantially  enjoying  a  part  or  the  whole  of  tho  light 
which  went  through  the  old  aperture." 

"  Tlie  measure  of  the  enjoyment,"  said  Lord  Justice  Bowen, 
developing  the  same  principle,  "  and  the  measure  of  the  right 
acquired  are,  not  the  windows  and  apertures  themselves,  wliich 
would  involve  a  continuing  structural  identity  of  the  windows, 
but  the  size  and  position  of  tlie  windows,  which  necessarily  limit 
and  define  the  amount  of  light  which  arrives  ultimately  for  the 
house's  use."  Blanchdrd  v.  BrichjCH  {x),  he  added,  was  decided 
under  the  old  law  which  rested  on  an  actual  or  presumed  grant ; 
and,  whatever  might  be  the  view  entertained  in  that  case,  there 
was  no  need  to  apply  it  to  a  right  which  had  now  a  statutory 
origin. 

Lord  Justice  Fry  added  his  opinion  that  the  "access  of  liglit  " 
referred  to  in  the  Prescription  Act  was,  not  access  through  the 
aperture  or  window,  but  access  or  freedom  of  passage  over  the 
servient  tenement ;  and  that  the  "  right  thereto,"  which  is  by  the 
statute  rendered  "  absolute  and  indefeasible,"  is  a  right  to  the 
same  access  and  use  of  light  to  and  for  anij  dwelling-house, 
workshop,  or  other  building.  The  Act,  he  said,  was  silent  as  to 
identity  of  aperture,  as  it  was  silent  as  to  identity  of  building. 

The  above  judgments  are  misleading  in  so  far  as  they  suggest 
that  the  right  acquired  under  the  Prescription  Act  is  a  right  to  the 
whole  of  "  that  particular  light  which  has  come  to  "  a  building  (y). 
As  has  been  already  seen,  since  the  decision  in  Colls  v.  Home  and 
Colonial  Stores,  Ltd.  {z),  it  is  established  that  the  right  acquired  is 
a  right  only  to  freedom  from  nuisance  by  obstruction. 

AVith  this  qualification  the  decision  in  Scott  v.  Papc  has  put  No  lots  by 
the  law  as  to  the  effect  upon  an  easement  of  light  of  an  "oa^.^JJip^t 
alteration    in   the  dominant   tenement,   on   a   clear   and   definite 


(x)  Above,  p.  532.  .  A.  C,  at  p.  189. 

(y)  See  per  Lord  Macnaghten,  [1904]  {z)  [190 1]  A.  C.  179  ;  above,  p.  324. 
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[footing ;  and  it  must  now  be  taken  that,  if  and  so  long  as  the 
dominant  tenement  continues  to  enjoy  the  same  or  some  part 
of  the  same  h'glit  formerl}''  enjoyed,  no  abandonment  will  be  in- 
ferred {(t).  "  It  seems  to  me  that  the  qnestiou  which  has  to  be 
determined  is.  whether  proof  is  necessary  of  identity  of  the  window 
or  a})ertiire  througli  which  the  light  claimed  has  been  admitted  to 
the  dominant  building,  or  whether  the  true  matter  for  investigation 

is  the  identit}'  of  the  light  which  has  beeu  so  admitted 

I  think  the  real  test  is,  as  I  said  before,  identity  of  light  and  not 
identity  of  aperture,  or  entrance  for  the  light  "  {b). 

But  where  the  encroachment  is  such  that  none  of  the  existing 
windows  can  be  said  substantially  to  correspond  with  an  ancient 
window,  even  though  part  of  the  space  occupied  by  each  may  be 
id<^ntical.  no  difficulty  arises  ;  and,  as  it  cannot  be  proved  that 
any  window  in  respect  of  which  a  right  had  been  acquired  has 
been  in  fact  obstructed,  abandonment  may  be  inferred  (c).  The 
case  of  HKtchiiison  v.  Copental-e  (d),  above  quoted,  may  be  refei-red 
to  this  principle,  and,  so  interpreted,  may  stand  even  without 
ReuHlidir  V.  Beit)}.  And  to  the  same  effect  are  Hvatit  v.  Biickiiall  (e), 
where  the  new  windoA\s  did  not  cover  more  than  one-fourth  of  the 
former  area ;  and  the  opinions  of  the  judges  in  Neicson  v.  Ponhr  {/), 
where  the  whole  question  was  discussed. 

In  any  case  it  is  essential  to  the  preservation  of  the  right  that 
the  dominant  owner,  when  effecting  the  alteration,  should  preserve 
clear  and  definite  evidence  of  the  size  and  position  of  the  former 
windows  (g).'} 

Upon  the  second  question  (//)  :  "  Whether  a  party  [who  has 
lost  Ills  rights  by  altering  his  tenement]  is  still  at  liberty  to  restore 
his  tenement  to  its  former  condition  and  recur  to  his  former  enjoy- 
ment," there  is  no  express  authority  in  the  English  law,  [except  the 
case  of  Au/ursoti  v.  Counc////,  referred  to  above  at  page  548.     In 


(a)  Greenwood  v.  Jformn/  (1886),  L.  R. 
33  Ch.  i).  471  ;  'Smit/i  v.  'jiajin;  [1900] 
2  Ch.  138;  Audit ug  v.  }f'aitc,  |  1907 J 
'1  Ch,  500  ;  of.  Itapif  V.  ForUnciic,  W.  N. 
18S6,  p.  78;  In  re  London,  Tdbunj,  and 
Siiulhind  Kail.  Co.  and  Tfuslfex  of  Goucr's 
Walk  School!  (1889),  L.  R.  24  U.B.Div. 
S26. 

(b)  AndriuK  v.  Waitc,  [1907]  2  Cli. 
£00  ;  per  Neville,  J.,  at  p.  509. 

(c)  PendancH  v.   Monro,  [1892]   1   Ch. 


Cll  ;  cf.  JnlcersoH  r.  Connelly,  [1906]  2 
Ch.  544;    [1907]  1  Ch.  678. 

[d)  (1861),  9  C.  B.  N.  S.  803. 

{(■)  (1869),  L.  R.  8  Eq.  1. 

(/)  (1884),  L.  R.  27  Ch.  Div.  43. 

(^)  Fowlcru  V.  Walker  (1881),  49  L.  J. 
Ch.  598;  51  L.  J.  Ch.  443;  Scott  v. 
I'upc,  ubi  supra  ;  Fnidarvcs  v.  Monro, 
[1892]  1  Ch.  611. 

{),)  [Above,  p.  528.] 
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[that  case,  as  has  been  shown,  it  was  sought  to  impose  an  aiMiliunal 
burden  on  the  servient  tenement  by  building  on  tlic  dominant 
tenement  so  as  to  exclude  praeticallj  all  the  light  formerly 
enjoyed  by  it  other  tlian  that  received  through  the  ancient 
windows,  thereby  rendering  any  obstruction  to  tlio  ancient 
windows  more  momentous.  As  has  already  ajipeared,  it  was 
held  iliat  such  an  increased  burden  could  not  lawfully  be  imposed 
upon  the  servient  tenement,  and  that  the  right  to  light  was  lost 
altogether. 

No  question  was  expressly  raised  in  that  case  as  to  the  right  of 
the  dominant  owner  to  revert  to  his  former  rights  upon  restoring 
his  tenement  to  its  original  condition,  but  a  declaration  was  made 
in  general  terms  to  the  effect  that  he  was  not  entitled  to  any 
easement ;  and  it  would  seem  on  principle  that  the  party  so 
altering  his  tenement]  would  ha\e  no  such  right,  as  he  woidd  have 
clearly  evinced  an  intention  to  relinquish  his  former  mode  of 
enjoyment  (/')  ;  and  in  addition  to  the  actual  encroachment,  the 
uncertainty  caused  by  the  attempted  extension  of  the  ri^ht 
would  of  itself  impose  a  heavier  burthen  upon  the  owner  of  the 
servient  tenement,  if  such  return  to  the  original  right  were 
permitted. 

By  the  civil  law,  where  a  man  had  a  right  of  way,  and  used  it  Civil  hiw 
in  a  mode  not  warranted  by  the  grant,  although  he  committed  a 
trespass  on  his  neighbour,  the  right  of  way  was  not  lost  (/.•).     But 
a  roof  could  not  be  lowered  so  as  to  make  the  servitus  stillicidii 
more  bm^thensome  (/). 


(i)  Moore  v.  Haw-son  (1824),  3  B.  &  Cr. 
332  ;  5  D.  &  R.  •/34 ;  27  R.  R.  37.5  ; 
GarriU  v.  fi/iarjj  (1836),  4  Nev.  &  M. 
834  ;  3  A.  &  E.  325  ;  [South  Metropoli- 
tan Cemeteri/  Co.  v.  Eden  (1855),  16  G.  B. 
42;  Taplimj  v.  Jones  (1862),  12  C.  B. 
N.  S.  p.  864,  per  Poll<ick,  C.  B.  ; 
Aynsleijx.  Glover  (1875),  L.  R.  10  Ch. 
283]. 

[k)  Is  cui  via  vel  actus  debebatiir,  ut 
vehiculi  certo  genere  uteretur,  alio 
genere  f  uerit  usus :  videamus,  no 
amiserit  servitutem ;  et  alia  sit  ejus 
conditio,  qui  amplius  oneris,  quam  licuit, 
vexerit ;  magisque  hie  plus,  quam  aliud, 
egisse  videatur — sicuti  si  latiorc  itiiiere 
usus  csset,  aut  si  plura  jiinienta  egcrit, 
quam  licuit,  aut  aquic  adiniscuerit  aliam. 
Ideoque  in  omnibus  istis  quaestionibus 
servitus  quidem  non  amittitur :  nou 
autem  conceditiir  plus,  quam  pactum 
est,  iv.  scrvitute  habere. — Dig.  8,  4,  11, 


quem.  serv.  amit. 

(/)  Si  autea  ex  tegula  cassitaverit 
stiilicidium,  postea  ex  tabulate,  vel  ex 
alia  materia,  cassitare  non  potest. — Dig. 
8,  2,  20,  ^  4,  dc  serv.  prajd.  urb. 

Stiilicidium,  cjuoquo  modo  adquisitum 
sit,  altius  tolli  potest ;  levior  enim  fit  t(i 
facto  servitus — cum  (juod  ex  alto  cadi't 
leiiiiis  et  iiiterdum  direptura,  ncc  pi-r- 
vviiict  ad  locum  servientem  —  iiifcriiis 
dendtti  nou  potest,  quia  lit  gravior  ser- 
vitus, id  est,  pro  stillicidio  flumen. 
Eadom  causa,  retro  duui  potest  stiilici- 
dium, quia  in  uostro  niagis  incipiet 
cadero ;  prodmi  non  potest,  nc  iu  alio 
loco  cadat  stiilicidium  (|uaui  in  quo 
posita  servitus  est ;  lenius  facere  poie- 
rimus,  acrius  non.  Et  ouinino  sciendum 
est — meliorera  viciui  conditionem  fieri 
posse,  deteriorem  non  posse  :  nisi  alirjuid 
nominatim,  servituto  imponcnda,  immu- 
tatum  fiicrit. — Ibid,  \  5. 
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Mere  non- 
user  of  dis- 
continuous 
easements. 


Co.  Lit. 


Loe  V.  IltUier 


The  easements  hitherto  spoken  of  are  of  the  continuous  class, 
tliat  is  to  pay,  where  the  enjoyment  either  is  or  may  be  continuous 
without  any  farther  act  of  raan(w).  It  now  remains  to  consider 
how  intermittent  easements,  as  rights  of  way  or  rights  to  draw 
water,  may  be  lost. 

There  seems  to  be  no  doubt  that  easements  of  this  nature  may 
bo  lost  by  mere  non-user,  provided  such  cessation  to  enjoy  be 
accompanied  by  the  intention  to  relinquish  the  right  ;  from  the 
very  nature,  however,  of  the  enjoyment,  and  from  the  circum- 
stanco  that  the  cessation  to  enjoy  may  take  place  without  any 
alteration  in  the  dominant  tenement,  it  must  always  be  difficult  to 
la}'  down  any  precise  rule  to  determine  when  a  cessation  of  user 
shall  be  taken  to  have  the  characteristics  requisite  to  make  it 
amoimt  to  an  abandonmeut  of  the  right. 

In  considering  this  part  of  the  subject  two  questions  appear 
to  arise : — 

1st.  Supposing  there  to  have  been  simply  a  cessation  of  user,  has 
the  law  presented  any  fixed  period  to  raise  the  presumption  of  a 
release  or  abandonment  of  the  easement  ? 

2ndly.  If  any  such  period  be  fixed,  can  a  shorter  period  suffice, 
if  there  be  clear  evidence  of  intention  to  relinquish  the  right  ? 

Lord  Coke  appears  to  have  been  of  opinion,  that  when  a  title  by 
prescription  was  once  acquired,  it  could  only  be  lost  by  non-user 
during  a  period  equal  to  that  required  for  its  acquisition.  "  It  is 
to  be  known  that  the  title  being  once  gained  by  prescription  or 
custom  cannot  be  lost  by  interruption  of  the  possession  for  ten  or 
twenty  years  "  {n). 

At  this  time  the  analogy  to  the  statute  of  James  I.  had  not  been 
introduced  into  the  law. 

In  Due  V.  Jlildcr  {o),  Lord  Tenterden,  in  delivering  the  judg- 
ment of  the  Court,  said:  "One  of  the  general  grounds  of  a 
presumption  is  the  existence  of  a  state  of  things  which  may  most 
reasonably  be  accounted  for  by  supposing  the  matter  presumed. 
Thus  the  long  enjoyment  of  a  right  of  way  by  A.  to  his  house  or 
close  over  the  land  of  B.,  which  is  a  prejudice  to  the  land,  may 
most  reasonably  be  accounted  for  by  supposing  a  gra;it  of  such 
right  by  the  owner  of  such  land  ;  and  if  such  right  appear  to  have 
existed  in  ancient  times,  a  long  forbearance  to  exercise  it,  which 


(wi)  Ante,  p.  2.5. 
(n)  Co.  Lit.  114,  b. 


(o)  (1819),  2  B.  &  A.  791 
488. 


21  R.  R. 
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must  bo  ineouveuii'ut  and  prejudicial  to  the  owner  of  tliu  house  or  Ce«Katiou  to 
close,  may  most  reasonably  be  accounted  for  by  supposing  a  release  c"iitiuuous 
of  the  riglit.  In  the  first  class  of  cases,  therefore,  a  grant  of  ihe  caHerocnta. 
right,— in  tlie  latter  a  release  of  it,  is  presumed." 

Mr.  Justice  Littledale,  in  tlie  case  of  Moore  v.  liaicaon  (;;),  Mooter. 
though  ho  did  not  cite  tlie  above  autliority,  expressed  an  opinion  """'""'• 
in  accordance  with  it,  that  easements  of  this  character  could  only 
be  lost  by  a  cessation  of  enjoyment  during  twenty  years ;  the 
learned  judge  distinguished  between  these  easements  and  a  riglit 
to  light  and  air,  principally  on  the  ground  that  the  form  or, 
as  far  as  their  acquisition  by  prescription  was  concerned,  could 
only  be  acquired  by  enjoyment  accompanied  with  the  consent  of 
the  owner  of  the  land,  while  the  enjoyment  of  the  latter  required 
no  such  consent,  and  could  only  be  interfered  with  by  some 
obstruction. 

"  According  to  the  present  rule  of  law,  a  man  may  acquire  a 
right  of  w^ay  or  a  right  of  common  (except,  indeed,  common 
appendant)  upon  the  land  of  another  by  enjoyment :  after  twenty 
years'  adverse  enjoyment,  the  law  presumes  a  grant  made  before 
the  user  commenced  by  some  person  who  had  power  to  grant ;  but 
if  the  party  who  has  acquired  the  right  by  grant,  ceases  for  a  long 
period  of  time  to  make  use  of  the  privilege  granted  to  him,  it  may 
then  be  presumed  he  has  released  the  right.  It  is  said,  however, 
that  as  he  can  only  acquire  the  right  by  twenty  years'  enjoyment, 
it  ought  not  to  be  lost  without  disuse  for  the  same  period  ;  and 
that,  as  enjoyment  for  such  a  length  of  time  is  necessary  to  found 
a  presumption  of  a  grant,  there  must  be  a  similar  non-user  to  raise 
a  presumption  of  release ;  and  this  reasoning,  perhaps,  may  apply 
to  a  right  of  common  or  of  way." 

In  Ilohncs  v.  BhcMcij  {q),  where  there  had  been  a  grant  of  a  Holmes^ 
watercourse  through  two  pieces  of  land,  with  a  covenant  by  the     '"'*'i'- 
grantor  to  cleanse  the  same,  the  Court  decreed  the  party  claiming 
the  land  under  the  grantor  to  cleanse  the  stream,  although  the 
grantee  had  cleansed  it  at  his  own  expense  during  forty  years. 

The  precise  period  requisite  to  extinguish  a  right  of  way,  by 
mere  non-user,  does  not  appear  to  have  been  determined  b}'  any 
express  decision  of  the  English  courts  {r)  ;  but  it  is  said  to  have 

ir))   (1824),  3  B.  &  C.  339  ;    27  R.  R.  with  the  land,  in  Austcrbcrnj  v.  Corpora- 

375_     ^  tion  of  Uldhan,  (1S8S).  L.  K.  21)  Ch.  Div. 

[q]  (1691),  1  Eq.  Cas.  Abr.  27  ;  [there  750,  ;it  pp.  777,  782]. 

are  some  observations  on  this  case,  as  (/)  [lu  Bourr  \.  Eill  [\^Zb),  1   Binj?. 

bearins-  on  the  law  of  covenants  running  N.  C.  abb  :  41  R.  R.  630,  Tindal,  C.  J., 
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been  decided  in  an  Ameriran  case,  "  thai  a  riglit  of  way  is  not  lost 
by  non-user  for  less  than  twenty  years  "  (-s). 

The  following  oases  elucidate  the  doctrine  that  a  mere  intermit- 
tenee  of  the  user,  or  a  slight  alteration  in  the  mode  of  enjoyment, 
when  unaccompanied  by  any  intention  to  renounce  the  acquisition 
of  a  right,  does  not  amount  to  an  abandonment. 

In  Payne  v.  Sheddcn  (/),  issue  was  taken  upon  a  plea  of  right  of 
way ;  and  it  appeared  that,  by  agTeement  of  the  parties,  the  line 
and  direction  of  the  way  used  had  been  varied,  and  at  certain 
periods  wholly  suspended.  Patteson,  J.,  was  of  opinion  that  the 
occasional  substitution  of  another  track  might  be  considered  as 
substantially  the  exercise  of  the  old  right  and  "evidence  of  the 
continued  enjoyment  of  it,"  and  that  the  suspension  by  agreement 
was  not  inconsistent  with  the  right. 

[In  The  QiKTii  V.  C/iorh\// (u),  the  defendants  were  indicted  for 
obstructing  a  public  footway  by  driving  carts  in  a  lane  through 
which  there  was  a  public  footway.  The  lane  was  so  narrow  that 
carts  could  not  pass  without  damage  to  persons  on  foot.  The 
defence  was  that  the  defendants  had  a  private  right  of  way  with 
carts,  &c.  to  a  malthouse,  &c.  situated  in  the  lane,  and  that  the 
public  right  of  footway  had  been  acquired  subsequently  to  the 
private  right,  and  was  qualified  by  or  subject  to  it  (jt)  ;  and  the 
question  was,  whether  the  privilege  was  extinguished  by  the 
acquiescence  of  the  OAvners  in  the  user  of  the  way  by  the  public — 
a  user  which  was  inconsistent  with  its  ufe  as  a  cartway  by  the 
defendants. 

The  learned  judge  at  the  trial  told  the  jury  that  notliing  short 
of  twenty  years'  user  by  the  public,  in  a  way  inconsistent  with  the 
private  user,  would  destroy  the  right.    The  Court,  on  making  a  rule 


8aid,  that  an  obstruction  to  a  way  of  a 
pc-niiaiient  character,  if  acquioisccd  in  fur 
twenty  years,  would  he  evidence  of  a 
rcTiunciiition  and  :ibandonment  of  the 
ri^rht  of  way ;  c.f .  Dreurlt  v.  Shiard 
(is:i(i),  7  C.  &  P.  46r>;  48  R.  R.  797. 
But  in  C'jitk  V.  Mauor  of  Bath  (ISOS). 
L.  R.  G  Eq.  177,  Maliiis,  V.-C,  held 
that  thirty  years'  non-user,  without 
more,  wjis  insuflScient  to  extinguish  a 
right  of  way.] 

(»)  Kmcrsou  v.  Jf'ilc;/,  10  Pickering', 
R.  .'JlO.  [.Some  of  the  Anieri(;an  Courts 
have  held  that  an  easement,  to  be  ex- 
tinj^'uished  by  disuse,  must  have  been 
a<(juiri'd  by  use :  but  there  is  no 
authority  for  this  proposition  in  English 


law.  See  also  Angell  on  Watercourses, 
§  "ioO  to  §  252,  and  the  observations  of 
."Toy,  C.  B.,  1  Jones'  Exch.  Rep.  (Ir.) 
123.] 

(t)  (1834j  1  Moo.  &  Rob.  ;i,S'2.  The 
defendant  failed  in  establishinf,"-  any 
right  of  way.  Sec  also  JIa/'  v.  0/drn>/i/, 
ante,  p.  ry'lfi  :  and  Gm-  v.  Foster  (1842), 
:{  Q.  B.  581  ;  Gl  R.  R,  321. 

(u)  nS48).  12  Q.  B.  01,5:  76  R.  R. 
330. 

(.r)  See  Jlrowiilow  v.  7'om'in.io>i  (1840), 
1  M.  .\:  Gr.  484  ;  Ehvood  v.  Bullock 
(1844),  6  Q.  B.  383;  G6  R.  R.  429; 
Moratif  V.  f'hnmhrrlin  (18G1),  G  H.  &  N. 
;H1. 
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[absolute  for  a  new  trial  for  misdirection,  after  sayiii<;-,  that  '•  it  tlic     Mu.t  h.-  uu 
learned  judge  had  done  no  more  tliau  remark  that  a  innr  ceasin^'     '"'[:"'»"«»" 
to  use  tlie  private  way,  or  a  tnrir  acquiescence  in  the  intcrniption         r'-''''- 
by  the  public,  were  relied  on,  it  would  be  prudent  not  to  rely  on        Ji.y.  v. 
such  mere  cessation  or  acquiescence  unless  shown  for  twenty  years,       '■'"^'•%- 
it  would  liave  been  no  misdirection,"  proceed  as  follows: — "  As  an 
express  release  of  tlie  easement  would  destroy  it  at  any  moment,  so 
tlie  cesser  of  use,  coupled  witli  any  act  clearly  indicative  of  an 
intention  to  abandon  the  right,  would  have  the  same  effect  without 
reference  to  time  ;  for  example,  this  being  a  right  of  way  to  the 
defendant's  malthouse,  and  the  mode  of   user  by  driving  carts  and 
waggons  to  an  entrance  from  tlie  lane  into  the  malthouse  yard,  if 
the  defendant  had  removed  liis  malthouse,  turned  the  premises  to 
some  other  use,  and  Availed  up  the  entrance,  and  then  for  any 
considerable   time  acquiesced  in   the   new    use,  we   conceive   tlie 
easement  would  have  been  clearly  gone.     It  is  not  so  much  the 
duration  of  the  cesser  as  the  nature  of  the  act  done  by  the  grantee 
of  the  easement,  or  of  the  adverse  act  acquiesced  in  by  him,  and 
the  intention  in  him  which  either  the  one  or  the  other  indicates, 
which  are  material  for  the  consideration  of  tlie  jury"  (.?/). 

In  irard  v.  JFto'd  {z),  a  right  of  way  was  held  not  to  have  been  Ward\.ir,iyd. 
lost  by  mere  non-user  for  a  period  much  longer  than  twenty  years, 
it  being  shown  that  the  way  was  not  used,  because  the  owner  had 
a  more  convenient  mode  of  access  through  his  own  land.  Alderson, 
B.,  said  :  "  The  presumption  of  abandonment  cannot  be  made 
from  the  mere  non-user.  There  must  be  other  circumstances  in 
the  case  to  raise  that  presumption.  The  right  is  acquired  by 
adverse  enjoyment ;  the  non-user,  therefore,  must  be  the  conse- 
quence of  something  adverse  to  the  user." 

In  Lor  oil  \.  Sm/fh  (a),  the  owner  of  a  right  of  way  had,  about  Uiriiy. 
thirty  years  before  the  action,  agreed  with  the  servient  owner  to  ''^""'''• 
use,  in  lieu  of  part  of  the  old  way,  a  new  way  over  the  servient 
owner's  laud,  and  therefore  he  discontinued  to  use  the  old  way, 
and  used  the  new.     The  Court  held  that  the  mere  non-user  of  the 
old  way  and  the  user  of  the  new  one  for  more  than  twenty  years, 


(y)  The  Court,  it   will  be  seen,  ex-  effectual  if  communicated  and  acted  on  : 

pressed  no  distinct  opinion  on  the  point  it  goes  no  further."     See  ante,  p.  Gl,  as 

left  open  in   Stokoe  v.  Sin/jcrs,  ante,  p.  to  Fi.rry  v.  FitzhoiCf. 

525  ;  but  in  the  latter  caso  Lord  Camp-  ^^^  ^^332)    7  E^,h.  838  ;  SO  R.  R.  852. 

bell  said,  that  "  I/ia  Queen  v.  C/ior/ri/  is  '■  '  ^         ''                         ' 

an    authority    tliat    an   abandonment  is  («)  (1857),  3  C.  B.  X.  S.  120. 
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[under  such  t-ircumstances,  furnished  no  evidence  of  an  intention  to 
abandon  the  old  right. 

In  Coo/c  V.  Jllai/or  of  Bath  (h),  there  had  formerly  been  a  right 
of  way  through  a  back  door,  which  liad  been  closed  for  thirty  years, 
and  tlieu  opened  and  used  for  four  years  before  the  obstruction. 
Miilins,  V.-C,  held  that  there  had  been  no  abandonment.  He 
says :  *'  It  is  always  a  question  of  fact,  to  be  ascertained  by  the 
jury  or  the  Court  from  the  surrounding  circumstances,  wliether  the 
act  amounts  to  an  abandonment,  or  was  intended  as  such.  If  in 
this  case  the  defendants  had  commenced  building  before  the  door 
had  been  re-opened,  I  should  have  been  of  opinion  that  the  plaintiff 
had,  bv  allowing  it  to  so  remain  closed,  led  them  into  incm-ring 
expense,  and  therefore  could  not  prevent  them  acting  on  the 
impression  that  he  intended  to  abandon  his  right." 

In  James  v.  Sfcirii-soii  (c^jit  was  lield  that  mere  non-user  of  some 
of  the  roads  over  which  a  right  of  way  existed,  where  no  occasion 
for  user  had  arisen,  coupled  witli  tlie  use  by  the  servient  owner  of 
those  parts  of  the  roads  for  farm  purposes,  did  not  constitute  aban- 
donment :  and  to  the  same  effect  is  Cooke  v.  Ingram  {d). 

In  Midlaml  liai/icai/  Cowpaui/  v.  GrihUc  {c),  where,  on  the 
intersection  of  land  by  a  railway,  a  crossing  had  been  provided  for 
the  purpose  of  communication  between  the  severed  parts,  it  was 
held  tliat,  on  the  alienation  by  the  owner  of  the  part  on  one  side  of 
the  railway  without  reserving  any  right  of  way  over  it,  the  right 
to  use  the  crossing  was  finally  abandoned. 

In  Yoanrj  v.  Star  Omnihns  Compan;/,  LUL  (/'),  the  plaintiffs 
claimed,  and  were  held  entitled  to,  a  right  of  way  over  a  strip  of 
land  lU  feet  wide  in  the  occupation  of  the  defendants.  Some  years 
prior  to  the  commencement  of  the  action  the  plaintiffs  erected  on 
their  land  a  summer-house  which  projected  over  the  strip  of  land 
to  the  extent  of  I  feet  4  inches.  The  defendants  having  obstructed 
the  way,  tliis  action  was  brought,  and  the  defendants  pleaded 
extinguishment  or  abandonment  on  the  part  of  the  plaintiffs.  It 
was  held  that  the  erection  of  tlie  summer-house  was  at  best  only  a 
jtartial  abandonment,  and  constituted  no  defence  to  the  action.] 
in  H'lll  \.  Swiff  (y),  where  it  aj)peared  that   about  forty  years 


(b)  (1868),  L.  R.  6  Eq.  177. 

(e)  [1893]  A.  C.  \C>2. 

(d)  (1H9.3),  68  L.  T.  G71. 

{e,  [isy.Oj  2  Ch.  S27. 

(/)  (19(fJ;,  SO  L.  T.  II. 

Ip]  '1838],  G  Scott.  167  :  4  Biufr.  N.  C. 


381 ;  44  R.  R.  728.  See  observations 
on  this  case  by  Pattown.  J.,  in  Carr  v. 
Foxfcr  (\Hi-l),  3  Q.  B.  5H6  :  61  R.  R. 
3'.' ! .  l^IInll  V.  Sivift  is,  however,  a  case 
not  (jf  an  easement,  but  of  a  natural 
right.] 
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[since  a  stream  of  water  from  natural  canses  ceased  to  How  in  its    Must  bo  an 
accustomed  course,  and  did  not  return  to  it  until  nineteen  years    "n'ii'i..'iuiHir 
before  the  action  was  brought,  tbo  Court  held,  that  the  right  to  the        "«*'^- 
flow  of  water  was  not  lost.     "  It  is  further  objected,"  said  Tindal,  Rally. Smft. 
C.  J.,  "  that  the  right  claimed  has  been  lost  by  desuetude,  the 
water  having  many  years  since  discontinued  to  flow  in  its  accus- 
tomed channel,  and  having  only  re-commenced  flowing  nineteen 
years  ago.     That  interruption,  however,  may  have  been  occasioned 
by  the  excessive  dryness  of  seasons,  or  from  some  other  cause  over 
which  the  plaintiff  had  no  control.     But  it  would  bo  too  much  to 
hold  that  the  right  is,  therefore,  gone ;  otherwise,  I  am  at  a  loss  to 
see  why  the  intervention  of  a  single  dry  season  might  not  deprive 
a  party  of  a  right  of  this  description,  however  long  the  course  of 
enjoyment  might  be"  (//). 

In  Crosslei/  v.  LUjhtoider  (/),  the  plaintiffs  were  carpet  manu-  Cro»sleiiv. 
f acturers,  and  had  carried  on  business  on  the  banks  of  the  river  '^ ' ''"  "^' 
Hibble  from  1840  to  1864.  A  supply  of  pure  water  was  necessary 
for  their  business.  The  defendants  claimed  a  right  to  foul  the 
stream  with  the  refuse  of  dye-works,  which  had  been  carried  on 
before  1839,  but  had  then  been  shut  up  and  abandoned,  and 
re-opened  by  the  defendants  in  1864.  Wood,  V.-C,  said  :  "  The 
question  of  abandonment,  I  quite  concede  to  the  counsel  for  the 
defendants,  is  a  very  nice  one.  On  that  a  great  number  of 
authorities  have  been  cited,  which  appear  to  me  to  come  to  this, 
that  the  mere  non-user  of  a  privilege  or  easement  of  this  description 
is  not  in  itself  an  abandonment  that  in  any  way  concludes  the 
claimant ;  but  the  non-user  is  evidence  with  reference  to  abandon- 
ment. The  question  of  abandonment  is  a  question  of  fact,  that 
must  be  determined  upon  the  whole  of  the  circumstances  of  the 

case It   has  always   been   held   to   be   of    considerable 

importance  that  a  person  in  possession  of  a  certain  right,  and 
leaving  the  right  wholly  unused  for  a  long  period  of  time,  and 
having  given  so  far  an  encouragement  to  others  to  lay  out  their 
money  on  the  assumption  of  that  right  not  being  used,  should  not 
be  allowed  at  any  period  of  time  to  resume  his  former  right,  to  the 
damage  and  injury  of  those  who  themselves  have  acquired  a  right 
of  user  which  the  recurrence  to  this  long-disused  easement  will 
interfere  with." 


(A)  Cf.    Hale   v.    Oldroiid    (1845),    U       p.  525. 
M.   &  W.   789;    69  R.  ll.  824,  above,  (i)  (1866),  L.  R.  3  Eq.  279. 
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[On  appeal  (/.•),  Lord  Chelmsford,  C,  said  :  "  The  authorities 
upon  the  question  of  ahandonment  have  decided  that  a  mere 
suspension  of  the  exercise  of  a  right  is  not  sufficient  to  prove  an 
intention  to  abandon  it.  But  a  long-continued  suspension  may 
render  it  necessary  for  the  person  claiming  the  right  to  show  that 
some  indication  was  given,  during  the  period  that  he  ceased  to  use 
the  right,  of  his  intention  to  preserve  it.  The  question  of  abandon- 
ment of  a  right  is  one  of  intention  to  be  decided  on  the  facts  of 
each  particular  case.  Previous  decisions  are  only  so  far  useful  as 
they  fm-nish  principles  applicable  to  all  cases  of  the  kind.  The 
case  of  licfj.  v.  Chorlci/  [I)  shows  that  time  is  not  a  necessary 
element  in  a  question  of  abandonment,  as  it  is  in  the  case  of  the 
acquisition  of  a  right."  His  Lordship,  on  the  facts,  held  that,  the 
ancient  dye-works  having  been  dismantled  without  any  intention 
of  erecting  others,  the  right  had  been  abandoned,  and  that  the 
case  put  by  Ilolroyd,  J.,  in  Moore  v.  liaiaon  {in)  exactly  applied.] 

So,  by  the  civil  law,  where  a  right  of  this  kind  was  lost  by  the 
fountain  drying  up,  it  was  held  to  re^ive  as  soon  as  the  fountain 
burst  forth  again  {ii). 

Where,  however,  there  has  not  been  a  mere  cessation  to  enjoy, 
but  it  has  been  accompanied  by  indications  of  an  intention  to 
abandon  the  right,  as  by  a  disclaimer,  there  is  authority  for 
saying  that  a  shorter  period  will  be  sufficient  to  extinguish  the 
right.  Sucli  direct  evidence  of  intention  appears  to  have  been 
treated  in  the  same  manner  as  the  similar  indications  afforded  by 
a  change  in  the  status  of  the  dominant  tenement.  Such  non-user, 
accompanied  by  confessions  that  the  party  had  no  right,  would  at 
all  e\  ents  be  strong  evidence,  and  in  effect  almost  conclusive,  that 
he  never  had  any  such  right. 

In  Xorhuri/  v.  Jfcack  and  Ot/icrs  (o),  the  Lord  Chancellor  said  : 
"  In  the  case  of  a  right  of  way  over  the  lands  of  other  persons, 
being  an  easement  belonging  to  lands,  if  the  0A\Tier  chooses  to  say 
'  I  have  no  right  of  way  over  those  lands,'  that  is  disclaiming  that 


(A)  (18C7),  L.  R.  2  Ch.  478. 

(0  (1848),  12  Q.  B.  515;  76  E.  R. 
330. 

H  (1824),  27  R.  R.  375 ;  3  B.  &  C. 
332,  338  ;  alx)vc,  p.  523. 

(w)  Hi,  qui  vx  fundo  Sutrino  aquam 
duccro  Holiti  sunt,  adicrimt  me,  pro- 
poHUcnintque — :iqunm,  (]ua  per  aliquot 
annoH  usi  Munt,  ox  foiitc,  (jui  est  ni  fundo 
Siitriuo,  dufcre  nou  putuisse,  quod  fonH 
txaruiBf^et  ;   tt  postea  ex  to  fonte  aquam 


fluero  eocpisse ;  petieruntfjue  (a)  me — 
ut,  quod  jus  non  negligentia  aut  culpa 
.sua  amiseraut,  sed  quia  duccre  non 
potcrant,  lii.s  restituerctur.  Quorum 
mihi  postulatio  cum  non  iniqua  visa  sit, 
HUccuiTcndum  his  putavi.  Itaque  quod 
jus  liabueruiit  tunc,  cum  primum  ca 
aqua  pervcniro  ad  eos  non  potuit,  id  eis 
restituere  placet. — Dig.  8,  3,  35,  de 
serv.  prajd.  rust. 

(o)  (1821),  3  Bligh,  241. 
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right  of  way  ;  and  though  tlie  previous  titlo  might  hn  shown,  a  Non-uBerwith 
subsequent  release  of  the  riglit  miglit  he  presumed."  ""  """'^''"• 

In  Jlarn'c  v.  Jicxjo'.s  (j)),  where  a  public  right  of  way  was  Ifonifw 
claimed  in  Scotland,  Lord  Eldon  said :  "  It  was  contended  in  °^'"' 
argument  that,  according  to  the  law  of  Scotland,  it  was  necessar}'- 
to  prove  forty  years'  uninterrupted  enjoyment  down  to  the  period 
of  trial.  But  it  is  quite  impossible  to  maintain  a  position  of  tliat 
kind ;  for  it  would  lead  to  this  consequence,  that  if  you  were  to 
establish  an  uninterrupted  enjoyment,  even  for  the  period  of  sixty 
or  seventy  years,  an  occupier  could  at  any  time  defeat  that  right 
by  successive  obstructions,  although  these  obstructions  might  be 
resisted  by  persons  exercising  the  right  of  way,  unless  they 
thought  proper  to  go  into  a  court  of  justice.  I  apprehend  that 
cannot  be  the  case.  It  cannot  be  the  case  certainly  by  the  law  of 
England.  If  the  right  be  once  established  by  clear  and  distinct 
evidence  of  enjoyment,  it  can  be  defeated  only  by  distinct  evidence 
of  interruptions  acquiesced  in." 

It  is  evident  this  language  cannot  be  taken  literally,  that  no 
amount  of  non-user  would  be  sufficient  to  defeat  a  right  of  way 
once  fully  established.  The  obvious  meaning  of  Lord  Eldon  was, 
that  where  acts  of  interruption  are  proved  as  evidence  that  the 
right  has  ceased,  the  material  inquiry  must  be,  whether  such  acts 
of  interruption  were  known  and  acquiesced  in. 

A  most  important  question  upon  this  point  under  the  Pre-  Effect  of  Pre- 
scription Act  was  suggested  in  the  first  edition,  "  Whether,  in  all  ^^^^^  ^°°  ^  ' 
cases  where  an  easement  is  claimed  by  prescription,  the  user  must 
possess  all  the  quahties  requisite  to  confer  a  title  down  to  the  very 
commencement  of  the  suit ;  and  therefore,  although  the  right  may 
have  clearly  existed  at  an  earlier  period,  it  is  destroyed  by  a 
subsequent  user  not  possessing  those  essential  qualities  ((?)."  .  It 
has  been  already  seen  that,  by  the  statute,  the  period  of  user  to 
acquire  an  easement  must  be  that  immediately  preceding  the 
commencement  of  an  action  (r) ;  and  if  the  statute  had  been  held  to 
be  obligatory  in  all  cases  upon  parties  to  proceed  under  it,  and  to 
exclude  the  common  law  e\idence  of  prescription,  many  ancient 
rights  would  have  been  lost  by  modes  which  at  the  common  law 
would  have  been  insufficient  to  produce  that  result,  and  which  the 
legislature,  in  framing  the  statute,  did  not  appear  to  contemplate. 

ip)  (1828),  3  Bligh,  N.  S.  447;  32  [1907]  2  Ch.  ol6  ;  affd.  [1908]  1  Ch.  1G7. 
R.  R.  121.  11  case  uf  light. 

{q)  See,  e.g.,  Hijnian  v.  r<vj  den  Bergh,  (/■)  See  ante,  p.  205,  note  (i). 
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Effect  of  Pre-  As,  for  example,  where,  within  the  period  requisite  to  confer  an 
ecnption  Act,  ^..^^^jj^^^^^  ^l^^,j.^,  jj^^g  j^ppQ  r^  ^i^itj  of  possession  of  the  dominant 
and  servient  tenements,  no  right  under  the  statute  can  be 
acquiivd  according  to  the  cases  cited,  ante,  p.  186,  note  (in) ', 
and  supposing  the  right  to  be  ancient,  the  incidental  opera- 
tion of  the  statute  would  have  been,  in  such  a  ease,  to  destroy 
it,  if  tlie  party  claiming  were  compelled  to  claim  under  the  statute, 
but  as  the  right  may  still  be  claimed  as  at  common  law  {q),  no  such 
consequence  would  in  fact  ensue  (r). 

So,  of  any  other  failm-e  of  the  requisite  qualities  of  the  user. 
Another  anomaly  would  also  have  arisen  as  to  the  mode  of 
losing  an  easement,  which  would  be  different  in  the  case  of  an 
easement  claimed  by  express  grant  and  by  prescription.  Thus, 
a  right  of  way  by  express  grant  would  not  be  determined  by 
unity  of  possession,  as  it  w^ould  have  been  if  claimed  by  pre- 
scription. 

This  inconvenience  has  been  obviated  by  considering  this  as 
an  affirmative  statute,  which  does  not   take  away   the   common 
law  (s)  ;  and  a  party  may,  therefore,  allege  and  prove  a  prescrip- 
tive title  in  the  same  manner  as  if  the  statute  had  not  passed  (q). 
oniri/v.  In  the  case  of  Onky  y.  Gardiner  (^),  where  the  defendant  failed 

ar  attr.         .^  proving  a  sufficient  title  under  the  statute  in  consequence  of  a 
unity  of  possession,  the  Court,  after  argument,  in  which  it  was 
held  that  such  unity  defeated  the  title  under  the  statute,  allowed 
the  defendant  to  amend  his  i)lea  by  pleading  a  right  of  way  by 
Richards  \.       prescription  generally;  and  in  Richards  v.  Fr>/{u),  where  it  was 
^''^'  suggested  in  argument,  that  "  If  a  party  had  a  right  three  years 

ago,  Avhich  he  released,  and  then  an  action  was  brought  against 
him  fur  a  trespass  committed  before  the  release,  if  he  pleads 
according  to  the  letter  of  the  statute,  i.e.,  a  user  for  thirty  years 
before  the  commencement  of  the  suit,  he  would  be  defeated, 
although  the  act  in  question  was  perfectly  justifiable  at  the  time," 
Pattcson,  J.,  observed,  "  He  miglit  not  be  able  to  avail  himself 
of  the  statute,  but  he  would  have  a  defence  at  common  law ; " 

(f/)  [But,  semLle.  this  must  be  taken  setting  up  any  mode  of  claim  other  than 

subject  to  tlic  (lualification  that  if  either  that  coiifeired  on  hitn  by  the  statute." 

of  the  statutory  defen('cs  (viz.,  (1)  the  See  per  Far  well,  L.  J.,  in  J[;/»>aii  v.  Vun 

consent    or    a^eenient    mentioned    in  den  Berrjh,  [1908]  I  (Jh.  167,  176.] 
sects.  1,  '1  or  :5  of  the  Act,  as  the  case  [r)  See   Lawsoii  v.  Laugley   (1836),  4 

may  1)C,  or  (2)  interruption  within  the  A.  &  E.  898  ;    13  R.  R.  513. 
period  of  twenty  yearsnext  before  action,  («)  Bacon,  Abr.  Stat.  G. 

as  provided  by  sect.  4)  is  available  to  the  (<)   (1838),  4  M.  k  W.  496. 

ull<-e<l  s.rvient  owner,  the  alleged  domi-  ((*)  (1838),  3  Nev.  &  P.  72  ;  7  A.  &  E. 

nant  owner  "cannot  evade  the  Act  by  698;  45  R.  R.  81G. 
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[and  ilio  law  has  sinoo  been  laid   down   accordingly  in   several 

cases  (./•).] 

Jly  tlio  civil  law,  the  same  period  was  fixed  for  the  loss  of  a  Civil  law. 

pra)dial  servitude  by  non-user,  as  for  its  ori":inal  acquisition  Ly  ^■•ox^ot 

•  4.      4.  ^  \    n  i-  I     ^         /    Horvitudoby 

enjoyment — ton  years   where   both  parties  were  present,   twenty  ccKsutionof 

when  either  were  absent — and,  until  this  full  period  has  elapsed,  enjoyment, 
the  servitude,  though,  owing  to  some  alteration  in  the  dominant 
tenement,  it  has  ceased  to  exist  for  a  series  of  years,  might  at 
any  time  revive  by  the  two  tenements  being  restored  to  their 
original  relative  position  :  thus,  a  right  of  way,  inteiTuptcd  b}' 
alienation  of  a  portion  of  the  dominant  tenement,  revived  upon 
its  re-purchase  (//)  ;  so,  too,  the  servitude  ''  altus  non  tollendi " 
revived,  if  the  intervening  buildings  were  pulled  down. 

To  lose  an  urban  servitude,  as  already  seen,  some  act  of  the 
owner  of  the  servient  tenement  was  also  requu-ed.  Where  the 
servitude  was  only  to  be  used  at  fixed  intervals,  exceeding  a  day, 
the  periods  of  prescription  for  the  loss  by  non-user  were  pro- 
longed to  twenty  and  forty  years.  Any  user  within  that  time, 
however,  in  the  right  of  the  dominant  tenement,  whether  by  the 
owner,  occupier,  or  their  friends,  servants,  or  guests,  was  sufficient 
to  preserve  the  servitude  (z). 


(x)  See  above,  p.  199. 

(y)  Si  quis  ex  fiindo,  cui  viam  vicintis 
deberet,  vendidisset  locum  proximum 
•servienti  fundo,  non  imposita  servitute  ; 
et  intra  legitimum  tempus,  quo  servi- 
tutes  pereunt,  rursiis  eum  locum  adqui- 
sisset,  habiturus  est  servitutem,  quani 
vicinus  debuisset. — Dig.  8,  6,  13,  quem. 
eerv.  amit. 

{z)  Sicut  usumfructum,  quinonutendo 
per  biennium  in  soli  rebus,  per  annale 
autem  (tempus)  in  mobilibus  vel  ge  mo- 
ventibus  diminuebatur,  non  passi  sumus 
hujusmodi  sustinere  compendiosum  iu- 
teritum,  sed  ei  decennii  vel  viginti  an- 
norum  dedimus  spatium  :  ita  in  ca^tcris 
servitutibus  obtinendum  esse  censuimus, 
ut  omnes  servitntes  non  utendu  amit- 
tantur,  non  biennio,  (quia  tantummodo 
soli  rebus  annexaj  sunt,)  sed  deccunio 
contra  prsesentes,  vel  viginti  spatio  an- 
norum  contra  absentes :  ut  sit  in  omni- 
bus hujusmodi  rebus  causa  similis, 
explosia  ditforentiis. — Cod.  3,  34,  13,  de 
serv.  et  aq. 

Si  sic  constituta  sit  aqua,  '  ut  vel 
sestate  ducatur  tantiim,  vel  uno  mcnse,' 
quteritur,  quemadmodum  non  utendo 
amittatur :  quia  non  est  continuum  tem- 
pus, quo  cum  uti  non  potest,  non  sit 
usus.  Itaque  et  si  alternis  aunis  vel 
mensibus  quis  aquam  habeat,  dupliuato 


constituto  tempore  amittitur.  Idem  et 
de  itineio  custoditur  :  si  vero  'alternis 
diebus,  aut  die  toto,  aut  taiitum  nocte,' 
statuto  Icgibus  tempore  amittitur  :  (juia 
una  servitus  est.  Nam  et  si  alternis 
horis,  vel  una  bora  quotidie  servitutem 
habeat,  Servius  scribit,  perdere  cum, 
non  utendo,  servitutem  :  quia  id,  quod 
habet,  cottidianum  sit. — Dig.  8,  6,  7, 
quem.  serv.  amit. 

Postremo  finitur  (servitus)  etiam  non 
utendo — si  videlicet  nemo  servitute  usus 
sit,  neque  is  cui  debctur,  neque  posse.^sor 
pr;edii  dominantis  amicusvo  aut  hospes  ; 
c;cterum  ita  si  nemo  usus  sit  servitute 
per  constitutum  continuum  tempus, 
quod  tempus  est  decem  vel  viginti 
annorum.  Enimvero  si  servitutis  usus 
contiimum  aut  quotidianum  tempus  non 
habeat,  forte  quia  alteniis  annis  aut 
mensibus  constituta  est,  duplicato  con- 
stituto tempore  non  utendo  amittitur, 
id  est  adversus  pnesentes  viginti  annis, 
advcrsus  absentes  quadragiuta.  Idem- 
que  et  in  longioribus  intcrvallis  pro 
rations  et  facultate  utendi,  statuendum, 
Quicumque  vero  aut  nostro  ut  pra^dii 
nomine  usus  sit,  possessor,  mcrcenarius, 
hospes,  amicus,  coloims,  fructuarius,  re- 
tinebimus  servitutem. — Vinnius,  Comm. 
ad.  Inst.  Lib.  2,  tit.  3,  quibusmodis  serv. 
amittantur,  ^  6, 
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.Tlie  period  of  twenty  years  was  fixed  as  the  limit,  by  a  consti- 
tution of  Justinian,  for  the  loss,  by  non-user,  of  a  right  of  way 
whic'li  was  only  to  be  exercised  for  one  day,  at  intervals  of  five 
years  (uno  tantummodo  die  per  quinquennium),  great  doubts 
having  previously  existed  upon  this  point  amongst  jurists  (a). 

The  period  for  losing  by  non-usor,  as  well  as  that  for  acquiring 
servitude  by  enjoyment,  might  be  made  up  from  the  time  of  the 
occupation  or  ownership  of  successive  persons — both  the  acquisition 
and  loss  having  respect  to  tlie  tenement,  and  not  to  the  person  (b). 

[In  addition  to  the  cessation  of  enjoyment  as  a  means  of  losing 
a  discontinuous  easement  tliere  remains  to  be  considered  the  question 
of  the  effect  of  excessive  user,  which  corresponds  to  encroachment 
in  the  ease  of  continuous  easements  (r) . 

The  second  question  propounded  above  (d)  for  consideration  does 
not  arise  in  the  case  of  discontinuous  easements,  the  answer  to  the 
first  question  being  in  the  affirmative. 

In  the  case  of  discontinuous  easements]  the  previously  existing 
right  will  not  be  affected  by  acts  of  usurpation;  the  extent  of 
which  may,  in  such  cases,  easily  be  ascertained.  Tluis,  if  a  party 
having  a  right  of  footway  were  to  use  it,  not  only  as  such,  but  also 
as  a  horse  or  carriage  way,  though  he  might  tliereby  become  liable 
to  an  action  for  such  trespass,  he  might  nevertheless  sustain  an 
action  for  any  disturbance  of  his  foot^vay.  The  right  thus  sought 
to  be  usurped  would,  in  the  mode  of  its  enjoyment,  be  altogether, 
distinct  from  the  previous  easement. 

[In  Milner's  Safe  Co.,  Ltd.  v.  Great  Northern  c^'  Citi/  Ey. 
Co.  ((?),  the  question  of  the  effect  of  excessive  user  arose  in 
an  action  by  the  plaintiffs  for  a  declaration  that  the  defendant 
company  was  not  entitled  to  use  a  certain  passage  as  a 
thoroughfare  for  passengers  to  or  from  its  station  at  Finsbury 
Pavement,  and  for  an  injunction  to  restrain  the  defendant  com- 
pany from  so  using,  and  inviting  its  passengers  so  to  use,  this 
passage.  The  passage  in  question  was  a  common  passage  which 
ran  to  a  street  called  AVest  Street  along  the  back  of  certain  houses 
which  had  in  18;j2  passed  under  the  will  of  a  testator  to  various 
devisees,  the  will  containing  no  express  provisions  as  to  any  rights 
of  way  over  the  passage.  Tlie  plaintiffs  were  owners  of  two  of 
these  houses,  deriving  title  under  one  set  of  limitations  in  the  will, 


(a)  Cod.  3,  34,  14,  de  serv.  et.  aq. 

(A)  Tcmpus,  quo  non  est  ukus  pne- 
ccUeiiK  fundi  dominus,  cui  scrvitus  dc- 
Ijctur,  imputatur  ei,  qui  (in)  eju.s  loco 
buccessit.— Digr,   S,   6,    18,   §    1,  quern. 


serv.  amit. 

(c)  See  above,  p.  628. 

{d)  Page  528. 

{r)  [1907]  1  Ch.  208. 
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[and  the  defendant  company  was  the  owner  of  the  site  of  two  otlier     "vniero  cn- 
of  the  houses,  deri\ing  title  under  another  set  of  limitations  in  the    "oulZ"'* 
will.    The  defendant  company,  having  pulled  down  the  two  houses     Rcparutcd.^ 
standing  on  their  land,  constructed  in  their  place  an  underground  MUnfr'n  Safe 
railway  station  having   one   of    its    entrances   opening  into  the  ci'tu'iiy,  Co. 
passage.    For  nearly  two  years  the  defendant  company  had  invited 
passengers  desirous  of  going  into  or  coming  from  West  Street 
to  pass   along  the  passage  instead  of   entering   at   the  front  of 
the  station  in  FinsLury  Pavement,  and  at  all  times  in  the  day, 
and  especially  in  the  morning  and  evening,  a  largo  number  of 
passengers  so  used  the  passage. 

Kekewich,  J.,  held  that  the  right  of  way  to  be  implied  upon  the 
disposition  of  the  houses  by  the  testator,  as  above  mentioned,  was 
one  for  domestic  and  ordinary  business  purposes  only,  and  that  the 
defendant  company  having  made  it  impossible  that  the  passage 
should  be  used  for  the  purpose  for  which  it  was  designed,  its  right 
was  not  under  the  present  circumstances  exerciseable  at  all. 

In  the  judgment  the  following  passage  occurs :  "  It  may  be 
correct  to  say  that  the  right  is  suspended,  for  I  suppose  it  is  pre- 
sumably capable  of  being  revived,  but  what  I  hold  is  that  it  is  not 
under  present  circumstances  exei-ciseable  at  all."  No  question 
was  raised,  however,  as  to  the  right  of  the  defendant  company 
to  use  the  passage  in  accordance  with  the  right  of  way  which 
the  Court  held  was  proper  to  be  implied  in  the  circumstances, 
and  the  above  observations  of  the  learned  judge  were  called  forth 
upon  a  consideration  of  an  argument  put  forward  on  behalf  of  the 
defendant  company  to  the  effect  that  the  site  of  the  two  houses 
was  still  being  used  for  business  purposes,  and  that  as  the  implied 
grant  extended  to  business  purposes  the  present  user  was  witliin  it. 
It  seems  clear  that  the  learned  judge  was  dealing  rather  with 
this  contention,  than  with  the  true  right  of  the  defendant 
company  under  the  implied  right  of  way,  and  it  is  submitted 
that  the  decision  cannot  be  considered  as  being  opposed  to  the 
views  expressed  above. 

In  Harris  v.  Floicer  ^  Sons  (/),  the  excessive  user  by  which  it  Harris  t. 
was   attempted  to  impose   an  additional  burden  on  the  servient     ""^^  ^ 
tenement  consisted  in  the  use  of    a  right  of  way  for  obtaining 
access  to  buildings  erected  partly  on  the  land  to  which  the  right 
of  way  was  appurtenant  and  partly  on  other  land.     A  claim  was 

(/)  (1905),  91  L.  T.  SIG  ;  above,  p.  499. 
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Where  en- 
croachment 

can  be 
separated. 

Harris  v. 
Ilotcfr  ^  Som. 


[put  forward  on  Lelialf  of  the  plaintiffs  tliat  the  right  of  way  had 
been  abandoned,  on  the  ground  that,  as  it  was  practically  impossible 
to  separate  the  lawful  from  the  excessive  user,  the  right  of  way 
could  not  be  used  at  all.  This  contention  failed,  however,  the 
Court  holding  that  there  had  been  no  abandonment,  but  that  the 
user  of  the  way  for  access  to  the  buildings  so  far  as  they  were 
situate  upon  land  to  which  the  right  of  way  was  not  appui'tenant 
was  in  excess  of  the  rights  of  the  defendants,  and  a  declaration 
was  made  accordingly,  with  liberty  to  apply.] 


',Cd 


PART  VI. 

OF  THE  DISTURBANCE  OF  EASEMENTS. 


CHAPTER  I. 

WHAT  AMOUNTS  TO  A  DISTURBANCE. 

Teiere  is  a  clear  distinction  as  to  the  foundation  of  tlie  right  Distinction 
of   action   for   a   private    nuisance,   properly   so   called,   and  an  Jr'.*^;^  ^^^'^ 
action  for  the  disturbance  of  an   easement.      No   proof  of  any  nuisance  and* 
right,  in  addition  to  the  ordinary  right  of  property,  is  required  Inco  ofYu  * 
in  the  case  of  the  former.    To  maintain  an  action  for  a  disturbance  <?asement. 
of  an  easement  to  receive  air  by  a  window,  proof  of  the  acces- 
sorial right  must  be  given  ;  but  it  is  otherwise  where  an  action  is 
brought   for   corrupting   thMair,    or    establishing    an    offensive 
trade  (a).     Yet  the  incidents^  the  two  classes  of  rights,  as  fur  as 
concerns  the  remedies  for  any  infringement  of  them,  are  similar. 
"  A  man  has  no  need  to  prescribe  to  do  a  thing  which  he  may  do 
of  common  right,  as  to  distrain  for  rent,  rent  ser^■ice,  &c. ;  or  if 
I  would  prescribe  that,  when  a  man  builds  a  house  so  that  from 
his  house  the  water  runs  upon  my  land,  I  have  been  used  to 
abate  that  which  causes  the  water   to  run  upon  my  land,   tliis 
prescription  is  void,  for  by  the  common  law  I  can  do  that   as 
well  "(6).    In  many  cases  an  action  may  be   founded  on   both 
these  rights;    thus  in  A/dred's    Case  (c),  the  plaintifP  complained  Aidnd's  disr. 
of  the  stoppage  of   his  windows,   and  that  the   defendant   had 
erected  a  wooden  building,  and  kept  hogs  therein,  by  means  of 
which  his  easement  of  light  was  obstructed,  and  his  enjoyment  of 
his  messuage  diminished  by  the  smell  of  the  liogs.     Both  injuries 
are  called  nuisances,  and  the  same  principles  as  to  the  nature  of 
the  remedies  for  them  apply  indiscriminately  to  both. 

It  is  not  every  interference  with  the  full  enjoyment  of  an  ease- 

ya)  (1611),  9  Rep.  58  b.  14  ;  Tenant  v.  GoJdwin  (1705),  1  Salkeld, 

360. 
{h)  Per  Choke,  J.,  S  Edw.  4,  5,  pi.  (c)  (ICll),  9  Rep.  57  b. 
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Muiitbesome   ment  that  amounts  in  law  to  a  disturLanco ;  there  must  Le  some 
nuiion  of"'   ^^"^iWe  abridgment  of  the  enjoyment  of  the  tenement  to  which 
enjoyment.       it  is  attached,  althougli  it  is  not  necessary  that  there  should  be  a 
total  obstruction  of  the  easement. 

The  injury  complained  of  must  be  of  a  substantial  nature,  in 
the  ordinary  apprehension  of  mankind,  and  not  arising  from  the 
caprice  or  peculiar  physical  constitution  of  the  party  aggrieved. 

Thus  it  is  said,  in  Aldircrs  Case,  "  If  A.  makes  a  watercourse, 
running  in  a  ditch  from  the  river  to  his  house,  for  his  necessary 
use,  if  a  glover  sets  up  a  lime-pit  for  calf-skins  and  sheep-skins, 
so  near  the  said  watercourse  that  the  corruption  of  the  lime-pit 
has  corrupted  it,  for  which  cause  his  tenants  leave  the  said  house, 
an  action  on  the  case  lies  for  it,  as  it  is  adjudged,  13  Hen.  7, 
26."  (r). 

"  If  a  chandler  erects  a  melting-house,  it  is  a  common  nuisance ; 
but  if  a  man  is  so  tender-nosed  that  he  cannot  endure  sea-coal,  he 
ought  to  leave  his  house  "  (d). 

"  If  a  man  set  up  a  school  so  near  my  study,  who  am  of  the 
profession  of  the  law,  that  the  noise  interrupts  my  studies,  no 
action  lies  "  (c). 

But  the  ploughing  up  of  land,  over  which  a  man  had  a  right  of 
way,  is  a  nuisance  to  his  right  of  way  ;  for  it  is  not  so  easy  to 
him  as  it  was  before  (,/').  In  Jomcs  \.  Jfai/irard  (g),  Jones,  J., 
said,  "If  a  private  man  hath  a  way  over  the  land  of  J.  S.,  by 
prescriptive  grant,  J.  S.  cannot  make  a  gate  across  the  way." 

So,  the  driving  of  stakes  into  a  watercourse,  or  otherwise 
diverting  it,  whereby  I  can  no  longer  have  sufficient  water  for  my 
mill  (//) ;  even  if  the  stream  be  choked  up  for  want  of  cleansing  (/), 
or  by  the  roots  of  trees  growing  into  it  (/.).     [Or  an  action  will 


Easement 
need  not  be 
totally 
obstructed. 


(c)  [This  and  the  following  two  cases 
arc  instances  of  nuisance  (in  the  ordinary 
sense  of  the  word)  rather  than  of  dis- 
turbance of  ea.«ement8.] 

(d)  Per  Doddoridpo,  J.,  in  Joues  v. 
Pouell  (1028),  rainier,  5a8 ;  [see  the 
pasgaffc  cited  from  the  judgment  of 
Knight  Bruce,  V.-C,  iinte,  p.  452,  and 
the  instances  of  nuisances  given,  p.  4.53.] 

(e)  Com.  Diir.  Action  on  the  Case  for 
a  Nuisance  (C;  ;  [cf.  Harrison  v.  Good 
(1871),  L.  R.  11  Eq.  338,  a  case  of 
covenant. 1 

(/)  2  lloll.  Abr.  Nusane,  G.  pi.  1  ; 
[CUfordv.  Iloare  (1874),  L.  R.  0  C.  P. 
362.     Cf.   Austin    V.    Scottish     Widotcs' 


Assurance  Society  (1882),  8  L.  R.  Tr.  385  ; 
Nicolv.  Jjeaumout  (1884),  50  L.  T.  112.] 

iff)  (1631),  Sir  "W.Jones,  222.  [Count 
by  reversioner  for  fastening  gate  made 
acroFs  private  way,  held  good  after 
verdict  ;  Kii/i/ill  v.  Jfuor  (1850),  9  C.  B. 
:)CA  ;  82  R. '  R.  3G4  ;  cf.  Andrews  v. 
J'aradise  (1725),  8  Mod.  318.  As  to 
narrowing  a  way,  see  Jfutton  v.  JTani- 
loro  (18G0),  2  F.  &  F.  218;  FaUin  v. 
7vy/e/(1891),  64  L.  T.  134.] 

(/()  2  Roll,  ubi  sup.  pi.  8,  9. 

(i)  liourr  V.  //(//  (1835),  1  Bing.  N. 
C.  549;  41  R.  R.  630. 

(/■)  irall  V.  Sicifl  (1838),  6  Scott,  167  ; 
4  Bing.  N.  C.  381  ;  44  R.  R.  728. 
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Light. 


lie]  for  affixing  a  small  pipe,  and  tlioroLy  tiiking  AvalLT  I'rom  a 
larger  one  (/),  or  for  diverting  part  of  tlio  water  only  (wj),  [or  for 
opening  a  drain  into  a  sewer  made  by  anotlior  on  ray  laml  nndor  a 
reservation  of  right  to  make  it  for  tlic  purpose  of  carrying  off  his 
drainage  (/?).] 

"  Item,"  says  Bracton,  "  si  qnis  alirpiid  fecerit  qnominus  ad 
fontem,  &o.,  ire  possit,  vel  haurire,  vol  do  fonte  aqua)  non  tantam 
aquam  ducere  vel  haurire,  tales  cadere  possunt  in  assisam  "  (o). 

A  case  is  mentioned  by  Mr.  Starkie  (p),  of  an  action  brought 
for  the  disturbance  of  a  watercourse,  whore  it  appeared  that  the 
water,  after  being  used  for  irrigation,  was  returned  to  the  natural 
channel;  and  Wood,  B.,  nonsuited  the  plaintiff.  As,  however,  it 
was  shown  that  a  portion  of  the  water  was  lost  by  irrigation  and 
absorption,  the  Court  of  King's  Bench  is  reported  to  have  set  aside 
the  nonsuit. 

To  maintain  an  action  for  obstructing  light,  it  is  [not]  sufficient 
to  show  that  the  [light  is  less  than]  before  ;  [there  must  be  a 
substantial  privation  of  light,  enough  to  render  the  occupation  of 
the  house  uncomfortable  according  to  the  ordinary  notions  of 
mankind,  and  (in  the  case  of  business  premises)  to  prevent 
the  plaintiff  from  carrying  on  his  business  as  beneficially  as 
before  (q). 

The  question  now  is,  simply.  Does  the  obstruction  amount  to  a 
nuisance  ?     But  in  answering  that  question  it  is  said  that  regard  Whether 
is  to  be  had  to  the  light  left.     The  following  passage  appears  in  Xiuthf  to^ 
the  speech  of  Lord  Halsbury,  L.  C,  in  Co/Is  v.  Home  and  Colonial  )>^  ^"^cn 
Stores  (r)  : — "  The  test   of   the   right   is,   I   think,   whether   the  sideration. 
obstruction  complained  of  is  a  nuisance,  and,  as  it  appears  to  me, 
the  value  of  the  test  makes  the  amount  of  right  acquired  depend 
upon  the  surroundings  and  circumstances  of  light  coming  from 
other  sources  as  well  as  on  the  question  of  the  proximity  of  the 
premises  complained  of."    In  Klne  v.  JoJli/  (.s),  Vaughan  Williams, 
L.  J.,  makes  the  follo\^ing  observations :  "  In  applying  that  test 


(T)  Moore  V.  Bame  lirownc  (1572), 
Dyer,  319  b,  pi.  17. 

(m)  Anon.,  Dyer(15G6),  248  b,  pi.  80  ; 
see  also  li.  v.  Tindall  (1837),  6  A.  &  E. 
143  ;  45  R.  R.  42(5. 

(w)  Lee  V.  Stevenson  (1858),  Ell.  Bl.  & 
Ell.  512. 

(o)  Bracton,  Lib.  4,  11.  233. 

(p)  2  Evid.  2nd  ed.  9,  11,  note.    [The 


question  arising  in  such  cases  is  stated 
above,  p.  272,  note.] 

{q)  Colls  V.  Home  and  Colonial  Stoir.i, 
Ltd.,  [1904]  A.  C.  179.  [See,  as  to  the 
extent  of  the  rijifht  to  light  which  is 
acquired  by  enjoyaiont,  above,  p.  317 
et  seq.] 

(;•)  [1904]  A.  C.  170,  1S4. 

(.v)  [1905]  1  Ch.  480,  493. 
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■\Micther 
lig'ht  left  to 
plaintitf  tobe 

takt^n  into 
consideration. 


[to  this  particulai-  case  I  am  going  to  take  into  consideration  the 
light  coming  from  other  sources  than  tlirough  tlie  particular 
window  in  respect  of  whicli  tlie  obstruction  is  complained  of  in 
this  action  ....  It  seems  to  me  that  in  Colk  v.  IIo/uc  and 
Colonial  Sforcs,  Ltd.,  the  Law  Lords  came  to  the  conclusion,  not 
only  that  we  might,  but  that  we  must,  take  into  consideration  the 
light  coming  from  other  sources."  And  Farwell,  J.,  in  IL'f/gins  v. 
Btifs  (f),  says:  "The  dominant  ovnier  was  never  entitled  either 
by  prescription  or  under  the  Act  to  all  the  light  that  came  through 
his  windows.  It  was  not  enough  to  show  that  some  light  had  been 
taken,  but  the  question  always  was  whether  so  much  had  been 
taken  as  to  cause  a  nuisance.  But  for  many  years  the  tendency 
of  the  Courts  had  been  to  measure  tlie  nuisance  by  the  amount 
taken  from  the  light  acquired,  and  not  to  consider  whether  the 
amount  left  was  sufficient  for  the  reasonable  comfort  of  the  house 
according  to  ordinary  requirement.  If  a  man  had  a  house  with 
imusually  excellent  lights,  it  was  treated  as  a  nuisance  if  he  was 
deprived  of  a  substantial  part  of  it,  even  although  a  fair  amount 
for  ordinary  purposes  was  left.  It  is  in  this  respect  that  CoHs^ 
Case  has  to  my  mind,  readjusted  the  law.  It  is  still,  as  it  always 
has  been,  a  question  of  nuisance  or  no  nuisance ;  but  the  test  of 
nuisance  is  not  'how  much  light  has  been  taken,  and  is  that 
enough  materiall}'  to  lessen  the  enjoyment  and  use  of  the 
house  that  its  owner  preYiou.<ly  had  ? '  but,  '  how  much  is  left, 
and  is  that  enough  for  the  comfortable  use  and  enjoyment 
of  the  house  according  to  the  ordinary  requirements  of  man- 
kind ? '  " 

It  is  conceived,  however,  that  in  considering  the  amount  of  light 
left,  regard  will  be  had  to  that  light  only  to  Avhich  an  indefeasible 
right  has  been  acquired.  Assuming,  for  example,  a  room  having 
windows  in  walls  facing  both  east  and  west,  the  windows  in  either 
wall  being  amply  sufficient  to  light  the  room  without  the  assistance 
of  the  light  coming  through  the  windows  in  the  other  wall ; 
assuming,  also,  the  windows  in  the  eastern  wall  to  have  enjoyed  the 
access  of  light  for  more  than  twenty  years,  and  those  in  the 
western  wall  to  have  been  open  for  less  tlian  the  statutory  period. 
In  such  a  ease,  in  an  action  for  obstniction  to  tlie  ancient  windows 
in  the  eastern  wall,  could  regard  be  had  to  the  light  enjoyed 


(0  [1905]  2  Ch.  210,  215. 
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[through  the  windows  in  the  western  wall,  of  which  the  owner  of      "Wliothfr 

the  building  would  be  liable  to  be  deprived  at  any  moment?  phiii.tifl ti. i^ 

The  answer  to  this  question,  it  is  submitted,  should  bo  in  tho     ^I'V"  ^^y* 

piiT'ii  •  coiiHiueration. 

negative,   and   ihG    observations    or    ijord    Lmdloy   lu    c'o//.s   v, 

Home  and  Colonhd  Stores  [u),  and  Lord  Atkiusiju  in  Jo////  v. 
ICine  {/(•),  support  this  view.  It  is  difficult,  however,  to  see 
hoAV,  in  practice,  the  "  light  coming  from  other  sources  " 
can  be  regarded,  if  that  light  is  to  be  only  such  as  the  dominant 
owner  has  acquired  a  right  to.  Such  a  qualification  might,  and 
probably  would,  involve  questions  of  the  rights  of  the  plaintitf 
against  third  persons.  Moreover,  it  is  now  settled  that  twenty 
years'  enjoyment  gives,  under  the  Prescription  Act,  only  an 
inchoate  right  which  is  liable  to  be  defeated  at  any  time  before 
the  institution  of  proceedings  in  which  the  right  is  brought  into 
question  (.r).  It  would  appear,  therefore,  that  the  only  "light 
coming  from  other  sources  "  to  which  regard  could  properly  be 
had  would  be  such  light  as  the  plaintiff  has  already  established 
his  right  to  by  action,  all  other  light  involving  rights  not  in 
question  in  the  action,  and  possibly  questions  between  the  plaintiff 
and  third  persons,  and,  in  the  case  of  light  to  which  his  title 
depended  upon  the  Prescription  Act,  being  light  of  which  he  was 
liable  to  be  deprived. 

It  is  no  answer  to  an  action  for  disturbance  of  light  that  tlie  intorfcronoe 
plaintiff  has  himself  slightly  diminished  the  light  (//) ;  but  it  is  ^-^'  P''""^^**- 
otherwise  if  the  result  of  the  plaintiff's  act  is  to  render  the  burden 
on  the  servient  tenement  more  onerous ;  as,  for  example,  if  the 
plaintiff,  by  altering  his  premises,  so  diminishes  the  light  coming 
to  them  by  means  other  than  through  the  ancient  windows  as  to 
cause  an  obstruction,  which  before  the  alteration  would  have  been 
immaterial,  to  effect  a  substantial  diminution  in  his  light  (z).] 

"  If  the  boughs  of  your  tree  grow  over  my  land,  I  may  cut  them  Xo  redress 
off ;  but  I  cannot  justify  cutting  them  before  they  grow  over  my  ^'^^"'"'^  "'J"'"^- 
land,  for  fear  they  should  grow  over  "  {a) . 

"  Whether  the  defendant  may  pull  down  the  nuisance  before  the 
house  is  made,  and  so  come  to  be  a  nuisance — I  do  much  doubt 
of  this, — here,  it  is  only  said,  the  plaintiff  conatus  fuit  to  edifie 


{u)  [1904]  A.  C.  178,  211.  .5  Ch.  163  ;  Barnes  v.  Loach  (1879),  L.  R. 

{w)  [1907]  A.  C.  1,  7.  4  Q.  B.  D.  49-1. 

{x)   Hymun  v.  Van  den  Bergh,  [1907]  (;)  Anhemonx.  Cmnelhj,  [1906]  2  Ch. 

2  Ch.  516;  [1908]  1  Ch.  1G7.  554  ;  [1907]  1  Ch.  G78. 

(«/)  See   Arcedekne  v.    Kelk   (1858),  2  («)  Per   Croke,   J.,    Xorns    v.   Baker 

Giff.  683  ;  Staight  v.  Burn  (1869),  L.  R.  (1617),  1  RoUe,  Rep.  394. 
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this  house,  and  roar  up  tho  timber ;  the  defendant  liath  no  hurt  by 
this,  for  he  may  afterwai-ds  leave  off  again — the  defendant  is  not 
to  pull  this  down  for  the  intent  only.  If  one  comes  upon  his  own 
land,  and  intt-nds  to  come  upon  my  land,  upon  this  imagination  I 
am  not  to  lay  hands  upon  him.  I  never  saw  in  any  book  a 
justification  for  a  conation,  because  he  did  not  do  it  "  {/i). 

Althougli,  generally,  some  injury  must  have  been  sustained 
before  redi-ess  can  be  had,  yet,  if  the  necessary  consequence  of 
what  has  already  been  done  will  be  an  injuiy  to  an  easement,  it  is 
not  a  condition  precedent  to  the  exercise  of  the  remedy  that  actual 
damage  sluill  have  accrued.  Thus,  if  a  party  intending  to  build  a 
house,  which  will  obstruct  my  ancient  lights,  erect  fences  of 
timber  for  the  pm-pose  of  building,  I  have  no  right  to  pull  them 
down  :  *'  cur  nemo  tenetm-  divinare.  But,  if  a  house  be  built,  the 
eaves  of  which  project  over  my  land,  I  need  not  wait  till  any  water 
actually  fall  from  them,  but  may  pull  them  down  at  once  "  (r). 
So,  too,  it  was  admitted,  in  Jones  v.  PoiccU {y),  ''that  an  action 
did  not  lie  for  the  fear  of  a  nuisance  merely ;  but  it  is  otherwise 
where  there  is  apparent  cause  for  the  fear,  and,  therefore,  metus  et 
periculum:  for  if  a  man  waits  until  infection  comes,  it  is  too  late 
to  bring  the  action  "  (~). 

Mere  threats,  unaccompanied  by  any  act,  do  not  amount  to  a 
distm'bance  {a) . 

A  similar  rule  existed  in  the  ci^il  law.  If  the  work  was  com- 
pleted, the  natm'al  consequence  of  which  would  be  damage  to  the 
party  complaining,  he  need  not  wait  until  such  damage  actually 
occurred  (b). 


(u)  Per  Coke,  C.  J.,  in  S.  C,  3  Bul- 
strode,  197,  nom.  Morrircv.  Baker  ;  see 
Fenruddock^s  Case  (1738),  5  Rep.  101. 

(r)  2  Roll.  Abr.  145,  Nusans,  U .  ;  R. 
ace.  Fay/  v.  Froiiicr  (184.5),  1  C.  B.  828  ; 
68  R.  R.  823.  [See  Fkkcring  v.  Rudd 
(1815),  16  R.  R.  777;  4  Camp.  219; 
Jiarkcr  v.  Grem  (1824),  2  Bintf.  317  ; 
Sftmpton  V.  lloddinott  (1857),  1  C.B.N.  S. 
590.] 

(y)  (1628),  Pabner,  536. 

(z)  [Attorney -General  v.  Binnivyham 
Borough  Council  (1858),  4  Kay  &  J.  528; 
J'a«M«wiv.6'i7/(/rrf(l  874), L.K.lSEq. 2.59; 
Siddou»  V.  Short  (1877),  L.  R.  2  C.  P.  D. 
572  ;  Lord  Cowlei/  v.  Bi/at  (1877),  L.  R. 
5  Ch.  Div.  944  ;  Fletcher  v.  Bcuky  (1885), 
L.  R.  28  Cb.  D.  G88  ;  FhUUps  v.  Thomas 


(1890),  62  L.  T.  793;  Att.-Gcn.  v. 
Corporation  of  Manchester,  [1893]  2  Cb. 
87.  Damages  arc  not  recoverable  for 
a  fear  tbat  a  nuisance  will  be  continued  : 
BattishUl  V.  Meed  (1856),  18  C.  B.  696  ; 
Simpson  v.  Savaye  (1856),  1  C.  B.  N.  S. 
347.] 

(a)  Earl  of  Shrcwsbunf  s  Case  (1738), 
9  Rep.  46  b. 

{b)  Ha'c  autcm  actio  (aquic  pluvia; 
arcenda-),  locum  habct  in  damno  non- 
dum  facto,  operc  tameu  jam  facto ; 
boo  est,  de  eo  opere,  ex  quo  damnum 
timetur,  totiensque  locum  habet,  quo- 
tiens  manu  facto  opere  aj^ro  aqua  noci- 
tura  est.  Id  est,  cum  quis  manu  fecerit, 
quo  alitor  flueret,  quam  natura  soleret. 
— Dig.  39,  3,  1,  1,  de  aq.  et  aq.  pi.  arc. 


WHAT  AMOUNTS  TO  A  DISTUKIlANCi:.  67. 

An  action  lies  as  well  for  a  disturbanco  of  the  seconJiiry  oaso-  I>i«turbancc 
ments,  without  which  the  primary  one  cannot  bo  enjoyed,  as  for  a  eLt'meit."^ 
disturbance  of  the  primary  casement  itself. 

"  Item,"  says  Bracton,  "  si  quis  ii-e  ad  fontem  prohibetur,  liubet 
actionem,  '  (iuare  quis  obstruxit ;  '  quia  cui  conceditur  haustus,  oi 
conceditur  iter  ad  fontem  et  accessus  "  (t-). 


{c)  Lib.  4,  flf.  233;  \_liiice  v.  If'ard  (1857),  7  E.  &  B.  38i  ;  and  see  Pttcr  v.  lJ<miel 
(1848),  5  C.  B.  568.] 


CHAPTEE  II. 


REMEDIES  FOR  DISTIRHANCE. 


The  remedies  for  any  disturbance  of  an  easement  are  of  two 
kinds :— 1.  By  act  of  the  party  aggrieved  ;  and  2.  By  act  of  law. 


Romody  by 
act  of  party. 

Abatement. 


Sect  1 . — Rcmedica  hi/  Act  of  the  Parti/. 

"Nota,  reader,"  says  Lord  Coke,  "  tliere  are  two  ways  to 
redi-ess  a  nusance,  one  by  action,  and  in  that  he  shall  recover 
damages,  and  have  judgment — that  the  nusance  shall  be  removed, 
east  down  or  abated,  as  the  case  requires  ;  or  the  party  aggrieved 
may  enter  and  abate  the  nusance  himself"  {a). 

Bracton  says  that  the  remedy  by  act  of  the  party  must  be 
taken  without  delay. 

"  Ea  vero  quto  sic  levata  sunt  ad  nocumentum  injuriosum,  vel 
prostrata  vel  demolita,  statim  et  recenter  flagrante  maleficio,  sicut 
de  aliis  disseisinis,  demoliri  possunt,  et  prosterni,  vel  relevari  et 
reparari,  si  querens  ad  hoc  sufficiat ;  si  autem  non,  recurren- 
dum  est  ad  eum  qui  jui-a  tuetm%  qui  per  tale  breve  remediimi 
liabebit"  {b). 

It  was  resolved  by  all  the  justices,  "  that  a  man  aggrieved  by  a 
nuii^auce  may  enter  upon  the  land  of  another  and  abate  the 
nuisance,  by  the  common  law,  without  prescription,  and  trespass 
will  not  lie  against  him  either  for  the  entry  or  abatement"  (c). 


(fl)  Batefi's  Case  (1738),  9  Rep.  54  b; 
J'erni  V.  Fitzhowc  (1845),  8  Q.  B.  775  ; 
70  li.  R.  026. 

(b,  Lib.  4,  if.  233  :  and  vide  fE.  233  b. 
[According  to  Black.stoue,  3  Comm.  6, 
iiu  nliJitement  is  lawful,  because  an  i)u- 
ttudiulc  remedy  is  required ;  but  tlio 
rigbt  to  abate  is  not  confined  to  preshinj^ 
ca^es,  except  perhaps  where  the  nuisance 
ooDbists  only  in  omission.     See  per  Best, 


J.,  in  Earl  of  Lonsdale  v.  Kehon  (1823), 
26  R.  R.  303;  2  B.  &  C.  at  p.  311. 
In  Lane  v.  Capsc;/,  [1891]  3  Ch.  411, 
■where  the  party  aggrieved  had  applied 
for  a  mandatory  injunction  and  failed, 
it  was  held  that  he  had  not  necessarily 
lost  his  right  to  abate.] 

(c)  Brooke's  Abridg.  Nusance,  f .  102  b, 
pi.  33. 


REMEDIES  FOR  DISTURBANCE.  577 

"If  a  man  make  a  diteli  in  his  own  land,  l»y  means  of  wliidi     K'-mwly  l.y 
tlie  water  whioli  runs  to  my  mill  is  diminished,  1  may  myself  iill  :"V"^_I||^^ 

up  the  ditch"  (d).  AbaU-ment. 

"If  a  man  erects  upon  his  own  soil  anything  which  is  a 
nuisance  to  my  mill,  house  or  land,  I  may  remain  (estoier)  on 
my  own  soil  and  throw  it  down.  And  so  I  may  enter  on  bis 
soil  and  throw  down  the  nuisance,  and  juslify  this  in  action  of 
trespass"  (c). 

"  If  a  nuisance  be  made  to  my  freehold,  I  may  enter  on  bis 
land  (who  made  it)  and  deject  the  nuisance." 

"If  a  man  stops  my  way  to  my  common,  and  incloses  the 
common,  I  may  justify  the  dejection  of  the  inclosure  of  the 
common  or  way." 

"  If  a  nuisance  be  made  to  my  land  in  which  I  have  an  estate 
for  years,  I  may  still  deject  the  nuisance  "  (,/'). 

In  an  old  case  {(j),  it  was  decided,  "  That  if  water  runs  through 
the  land  of  M.,  and  be  stops  the  water  in  his  own  close,  so  that 
it  surrounds  my  land,  I  may  enter  on  bis  close  to  remove  the 
obstruction,  and  be  shall  not  maintain  an  action." 

J.  S.  erected  a  mill  dam,  part  upon  his  own  land  and  part  upon  Wigford  v. 
the  land  adjoining ;  the  owner  of  the  land  adjoining  pulled  down  ^"''" 
the  portion  of  the  dam  standing  upon  bis  land,  by  which  all  the 
dam  fell  down,  and  the  water  ran  out.  All  the  Court  held  it  was 
justifiable.  "  So,  if  one  erects  a  wall  partly  iipon  his  own  lands 
and  partly  upon  the  land  of  bis  neighbour,  and  the  neighbour 
pulls  down  the  part  of  the  w%all  upon  bis  land,  and  therefore  all 
the  wall  falls  dowD,  this  is  lawful  "  [h). 

So,  in  Rex  v.  lioacicell  {>),  it  is  laid  down,  "If  II.  builds  a  jirxv. 
bouse  so  near  mine  that  it  stops  my  lights,  or  shoots  the  water  -^'■'''*''""'''- 
upon  my  bouse,  or  is  in  any  other  -way  a  nuisance  to  me,  I  may 
enter  upon  the  owner's  soil  and  pull  it  down ;  "  "  and  for  this 
reason  onl}^,  it  is  said,  a  small  fine  was  set  upon  the  defendant  in 
an  indictment  for  a  riot  in  pulling  down  some  part  of  a  house,  it 
being  a  nuisance  to  bis  lights,  and  the  right  found  for  him  in  an 
action  for  stopping  bis  lights." 

In  Baikes  v.    Toicnsend  {h) ,  where  the  disturbance   complained  iJii*'-*  v. 
of   was   the   obstruction   of    a    rivulet,   by   means    whereof    the 


{d)  9  Edw.  4,  35.  {h)   Wigfordv.  GUI  (1592),  Cro.  Eliz. 

{e)  2  Rolle,  Abr.  Nusans  (S).  269. 

(/)  Ibid,  W.  (i)  (1699),  Salkeld,  459. 

{g)  8  Edw.  4,  5.  [k)  2  Smith.  9. 

a.  37 
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defeutlaut's  cattle  could  not  obtain  water  so  plentifully  as  before, 
and  the  defendant  entered  upon  the  soil  of  the  plaintiff  and 
abated  the  mill-dam  ;  after  judgment  for  the  defendant,  a  motion 
was  made  to  enter  judgment  for  the  plaintiff  non  obstante  veredicto, 
which  was  overruled.  The  passages  above  cited  from  Rolle's  Abr. 
were  relied  on  as  an  authority  for  confining  the  right  to  abate  to  the 
cases  of  nuisance  to  a  mill,  house,  or  land.  Lord  Ellenborough, 
C.  J.,  said,  ''  These  cases  are  only  put  as  instances." 

No  previous  demand  is  requisite  (/),  except  where  the  [nuisance 
cannot  be  abated  Avithout  trespassing  on  the  servient  tenement, 
and  such  tenement  is  in  the  actual  occupation  of  the  owner,  so 
that  an  abatement  without  notice  is  likely  to  lead  to  a  breach  of 
the  peace  (m),  or  has  passed  into  other  hands  since  the  erection. 
In  the  latter]  case,  without  such  demand,  the  abatement  would 
not  be  lawful ;  for  the  new  occupant  was  not  liable  to  a  quod 
permittat  before  request  made  («).  But  the  demand  may  be  made 
either  on  the  lessor  or  lessee,  for  the  continuance  is  a  nuisance  by 
the  lessee,  against  whom  an  action  well  lies  (o). 

The  abatement  may  be  made  by  the  party  in  possession  of  the 
dominant  tenement,  although  the  nuisance  existed  previous  to  his 
entering  on  the  possession  of  it  {p). 

In  abating  a  private  nuisance,  a  party  is  bound  to  use  reasonable 
care  that  no  more  damage  be  done  than  is  necessary  for  effecting 
his  purpose  (q)  [without  injury  to  third  parties  (r).] 

But,  in  abating  a  public  nuisance,  it  seems  doubtful  whether 
the  same  degree  of  caution  is  required  {a).  Thus,  in  Lodie  v. 
Arnold  (/j,  it  is  said :  "  That  [the  Coiu-t  seem  to  agree  that]  when 


(/)  Perru  v.  Fitz/iowe  (1846),  8  Q.  B. 
757  ;  70  R.  R.  626  ;  Lcinmon  v.  Ifebb, 
[1895]  A.  C.  1.  Distinguisb  Burliug  v. 
Head  (1850),  11  Q.  B.  904;  75  R.  R. 
662,  where  tlie  defendant  claimed  a  right 
to  the  soil.  It  is  reasonable  to  give 
notice  in  every  case;  per  James,  L.  J., 
in  Commissioners  of  S'wers  v.  Glasse 
(1872),  L.  R.  7  Ch.  at  p.  464. 

(»j)  J)avies  v.  U'llliams  (1851),  16  Q. 
B.  546;  8.3  R.  R.  .592;  and  Lane  v. 
Capsrif.  [1891]  3  Ch.  411. 

(w)  J'fnruddock\s  Case  (1738),  5  Rep. 
101  ;  [Jonrs  V.  Williams  (1843),  11  M.  & 
W.  176;  63  R.  R.  564,  in  which  an 
exception  in  made  in  cases  of  immediate 
danger.] 

(o)  Bretit  V.  Iladdon  (1620),  Cro.  Jac. 
555. 

(p)  Ibid. 


iq)  Com.  Dig.  Action  on  the  Ca.se  for 
a  Nusance,  D.  4 ;  Ferry  v.  Fitzhoue 
(1846),  8  Q.  B.  775;  70  R.  R.  626; 
[Greenslade  v.  llallidaij  (1830),  6  Bing. 
379;  53  R.  R.  241  ;  Baiies  v.  Williams 
(1851),  19  Q.  B.  556,  per  Cur.] 

(r)  Roberts  v.  Rose  (1865),  3  H.  &  C. 
162;  L.  R.  1  Ex.  82. 

(«)  In  Comyns'  Dige.st,  it  is  stated, 
"  That  a  man  may  justify  pulling  down 
a  house  with  vifjlence,  wliereby  the 
materials  are  lost."  The  only  authority 
cited  for  this  position,  [if  taken  to  mean 
that  Buch  damage  may  be  caused  by  un- 
necessary violence,]  is  the  case  of  Lodie 
V.  Arnold,  which  is  an  authority  for  it 
at  all  events  only  in  the  case  of  an 
abatement  of  a  public  nuisance. 

(0  (1698),  Salkeld,  458. 
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H.  has  a  right  to  abate  a  public  nuisance,  ho  is  not  bound  to  do 
it  orderly  and  with  as  little  hurt  in  abating  it  as  can  be."  In  the 
case  of  JamcH  v.  IFai/ward  (ii),  the  defendant  miglit  have  opem-d 
the  gate  witliout  cutting  it  down,  yet  the  cutting  was  lawful ;  and 
the  Court  denied  Hiil's  Case  {x) ,  that  matter  of  aggravation  need 
to  be  answered.  It  does  not  appear  that  the  gate  was  fastened, 
but  rather  the  contrary  (//). 

In  the  case  of  Lodie  v.  AdioUI,  it  appears  from  the  report,  that  DiMpoMil  ..f 
the  materials  of  the  house  pulled  down  rolled  into  the  sea,  but  °^^*''"'^  **' 
not  that  the  defendant  throw  them  there.  In  James  v.  llayuard, 
it  is  laid  down,  that  "  a  (public)  nuisance  must  be  abated,  in  such 
a  convenient  manner  as  it  can  be;  if  a  house  be  levied  to  the 
nuisance  (of  another),  the  whole  house  shall  be  abated;  if  a  part, 
that  part  only  shall  be  abated ;  but,  as  to  the  house,  when  the 
nuisance  is  abated,  it  is  not  lawful  to  destroy  the  materials,  but 
they  shall,  after  the  abatement,  remain  to  the  owners  of  them,  and 
to  him  who  did  the  nuisance."  [In  Rea  v.  Sheuard  (s),  it  was 
held  that  goods  wrongfully  placed  by  the  plaintiff  on  the  defendant's 
land  might  lawfully  be  removed  to  and  deposited  on  the  plaintiff's 
own  laud ;  and  an  action  of  trespass  was  dismissed.] 


{it)  (1631V,  Cro.  Car.  184  ;  Roll.  Abr. 
Nusans,  T.  ;  Sir  W.  Jones,  R.  221,  S.  C. 

{.c)  (1595),  Cro.  El.  381. 

(y)  [The  origin  of  the  doubt  above 
expressed,  whether  the  same  care  is 
required  in  abating-  a  public  and  a 
private  nuisance,  appears  to  be  the 
extra-judicial  opinion  which,  in  the 
passage  above  cited,  is  attributed  to 
the  Court  in  Zodie  v.  Arnold.  That 
opinion  appears  from  the  context  to 
have  been  founded  on  James  v.  Ifai/- 
tvard.  But  in  Janus  v.  Ilayivard  the 
question  was  not  as  to  the  manner  of 
abating  the  niiisance,  but  whether  the 
gate  was  a  nuisance,  and,  if  so,  could 
be  abated.  The  opening  of  the  gate 
would  not  have  abated  the  nuisance. 
The  modern  precedents  of  justification 
on  the  ground  of  the  removal  of  a  public 
nuisance,  allege  that  no  unnecessary 
damage  was  done  by  the  defendant  in 
the  removal  (see  3  Chit,  on  PL  6th  ed. 
1008)  ;  and  in  the  Maijor  of  Colchester  v. 
Brooke  (1845),  7  Q.  B.  339  ;   68  R.  R. 


458,  the  Court  put  the  cases  of  private 
and  public  nuisances  on  the  same  footing 
with  regard  to  the  care  to  be  used  in 
removiu<>:  them.  In  the  latter  case,  and 
in  Dimes  Y.  Fetley  (1850),  15  Q.  B.  283  ; 
81  R.  R.  573,  it  was  held  that  an  indi- 
vidual is  not  justified  in  abating  a  public 
nuisance,  unless  it  does  him  a  special 
injury  ;  and  in  the  case  of  a  nuisance  in 
a  public  highway,  "  he  can  only  inter- 
fere with  it  as  far  as  is  necessary  to 
exercise  his  right  of  passing  aking  the 
highway  ....  and  cannot  justify 
doing  any  damage  to  the  property  of  the 
person  who  has  improperly  placed  the 
nuisance  in  the  highway,  if,  avoiding  it, 
he  might  have  passed  on  with  rea.son- 
able  convenience."  In  Bateman  v.  Blnck 
(1852).  18  Q.  B.  876  ;  88  R.  R.  813, 
Lord  Campbell,  C.  J.,  goes  so  far  as  to 
say  that  he  cannot  justify  unless  "  there 
was  no  way  in  which  he  could  exercise 
his  right  without  the  removal."] 

(s)  (1837),  2  M.  &  W.  424  ;  46  R.  R. 
633. 
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Sect.  2. — Remedies  hij  Act  of  Laic. 

The  remedy  by  act  of  law  for  the  disturbance  of  an  easement 
[was]  either  by  action  at  law  or  by  suit  in  equity. 

[By  the  provisions  of  the  Common  Law  Procedure  Act,  18o4  {a), 
gi^'ing  the  common  law  courts  power  to  issue  injunctions  and 
receive  equitable  defences,  and  by  Lord  Cairns'  Aet(i),  giving 
the  Court  of  Chancery  power  to  award  damages  in  addition  to  or 
in  substitution  for  an  injunction,  approach  was  made  towards 
giving  concurrent  jurisdiction  to  courts  of  law  and  equity.  But 
there  were  still  cases  in  which  the  plaintiff  had  to  choose  tlie 
proper  court  at  his  peril.  The  foundation  of  the  common  law 
jurisdiction  was  damages,  and,  if  no  actionable  wrong  had  been 
committed,  the  plaintiff  could  not  have  relief  at  law ;  and  so,  if 
his  right  was  an  equitable  right.  The  foundation  of  the  equitable 
jurisdiction  was  the  right  to  an  injunction  ;  and  equity  would  not 
award  damages  when  the  injury  was  not  substantial  enough  to 
warrant  an  injunction. 

By  tlie  Judicature  Act,  1873  (c),  the  jurisdiction  both  of  the 
High  Coui't  of  Chancery  and  of  tlie  common  law  courts  has  been 
transferred  to  the  High  Court  of  Justice,  which  is  to  administer 
law  and  equity  concurrently ;  and,  when  tliere  is  any  conflict 
between  the  rules  of  equity  and  the  common  law,  the  rules  of 
equity  are  to  prevail.  The  High  Court  is  further  empowered  to 
grant  a  mandamus  or  an  injunction  "in  all  cases  in  which  it  shall 
appear  to  the  Court  to  be  just  or  expedient  that  sucli  order 
should  be  made."  And  under  the  Act  of  1875  (r/)  new  rules  and 
forms  of  pleading  are  provided. 

These  Acts  do  away  with  the  distinction  between  equity  and 
law  in  disputes  respecting  easements,  and  supersede  the  old 
forms  of  proceeding.  Equity  has  ceased  to  be  a  concurrent 
jurisdiction  mitigating  the  rigour  of  the  law,  and  has  become 
a  part  or  amendment  of  the  law. 

By  the  County  Courts  Act,  1888  {e),  as  amended  by  the  County 
Coui-ts  Act,  100;i  (/),  the  County  Courts  have  jurisdiction  to  try  any 
action   in   which  the   title   to   an  easement  or  licence   comes  in 


{a)  17  &  18  Vict.  o.  12'),  ss.  79,  83; 
repeah'd  by  4G  k.  47  Vict.  c.  49. 

(A)  21  la  22  Vict.  c.  27,  «.  2  ;  bulow, 
p.  60». 


(c)  :{6  &  ;;7  Vict.  0.  66,  f8.  16,  24,  25. 
(<l)  :J8  &  39  Vict.  c.  77,  H.  17. 
[f)  51  &  o2  Vict.  c.  43,  8.  GO. 
(/)  3  Edw.  7,  c.  42,  8.  3. 
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[quostion,  "  wlioro  neitlicr  the  ^aluo  nor  reserved  rent  of  the  lands,  R«?mody  by 
tenements,  or  hereditaments  in  respect  of  whicli  the  easement  or        °  *     *• 
licence  is  claimed,    or  on,    througli,    over   or   nnder   wliich   sucli 
casement  or  licence  is  claimed,  shall  exceed  the  sum  of  one  Imndred 
pounds  by  the  year." 

When  the  defendant  claimed  an  easement  as  one  of  the  public, 
so  that  there  was  no  alleged  dominant  tenement,  it  was  held  that 
the  above  section  did  not  apply  (rj) . 

The  Mayor's  Court  has  jurisdiction  to  deal  with  cases,  no  matter  Mayor's 
what  the  amount  involved  may  be,  where  the  whole  cause  of  action  diction""*' 
arises  within  the  City  of  London.     "  The  words  '  cause  of  action' 
have  been  held  from  the  earliest  times  to  mean  every  fact  which  is 
material  to  be  proved  to  entitle  the  plaintiff  to  succeed — every  fact 
which  the  defendant  would  have  a  right  to  traverse  "  (h). 

By  the  Mayor's  Court  Procedure  Act,  1857  {i),  "  Where  the  debt 
or  damage  claimed  in  any  action  shall  not  exceed  the  sum  of  £50, 
no  plea  to  the  jurisdiction  shall  be  allowed,  provided  the  defendant, 
or  one  of  the  defendants,  shall  dwell  or  carry  on  business  within  the 
City  of  London  or  the  liberties  thereof  at  the  time  of  the  action 
brought,  or  provided  the  defendant,  or  one  of  the  defendants,  shall 
have  dwelt  or  carried  on  business  at  some  time  within  six  months 
next  before  the  time  of  the  action  brought,  or  if  the  cause  of  action, 
either  wholly  or  in  part,  arose  therein." 

By  virtue  of  sect.  89  of  the  Judicature  Act,  1873,  the  Mayor's 
Court  (/.)  has  power  to  grant  injunctions  and  other  relief,  in  cases 
within  its  jurisdiction,  "in  as  full  and  ample  a  manner  as  might 
and  ought  to  be  done  in  the  like  case  by  the  High  Court  of 
Justice." 

(a)  Parties  to  Actions  (/). 

Parties  entitled  to  sue.'] — As  an  easement  is  a  benefit  attached  T\1io  mar  sue. 
to  the  dominant  tenement,  the  party  in  possession  may  sue  for 
any  interference  with  its   enjoyment,  even   though   such   inter- 
ference be  of  a  temporary  nature  only. 

(.17)  Hawkins  v.  Rtitter,  L.  R.  (1892),  1  (i)  20  &  21  Vict,  c    157,  s.  12. 

Q.B.  668.    Where  the  plaintiff  recovered  ,j.  rj-j^^  Mayor's  Court  is  an  inferior 

only  forty  shillings  as  damages  for  inter-  ^.^^^.^  .    (.^^  y'.  Mayor  of  London  (1867), 

fenng  with  an  easement,  it  was  held  that  -^   -^   2  H.  L.  239. 
the  action  was  properly  brought  in  the 

High  Court,  and  that  he  was  entitled  to  (/)  [This  and  the  following  two  parts 

costs;  Howards.  lSutcliJfe,[\^^o]'lQl.'B.  of   this   section   were    grouped    by   the 

358.  author  under  the  title  of  "  Rcmt^ly  by 

(A)  Cooke  V.  Gill  (1873),  L.  R.  8  C.  P.  Action  at  Law"  ;  the  fourth  was  headed 

107,  at  p.  116.  "  Remedy  by  Suit  in  Equity."] 
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If  such  interference  be  of  a  permanent  nature,  and  injurious 
to  the  inheritance,  the  reversioner  may  also  have  an  action  for 
the  same  disturbance  {»i). 

[It  has  been  held  that]  for  a  trespass  on  the  land  not  of  a  con- 
tinuous nature,  even  though  committed  expressly  in  the  assertion 
of  a  right,  the  reversioner  could  not  sue  (^0-  The  correctness  of 
the  decision  in  the  last  case  appears  to  depend  upon  the  question, 
whether  the  user  during  the  continuance  of  the  particular  estate 
would  be  evidence  against  the  reversion, — which  the  Court 
assumed  it  would  not.  But  even  admitting  that  enjoyment, 
shown  to  have  commenced  since  the  beginning  of  the  particular 
estate,  would  confer  no  title  as  against  the  reversioner,  even  if  Im 
was  aware  of  it — a  point  of  considerable  doubt  (o), — it  seems 
liardly  possible  to  say  that  enjoyment  during  a  long  particular 
estate  would  not  interpose  difficulties  to  the  reversioner  in  resist- 
ing the  claim  upon  its  determination.  "  The  ground  upon  which 
a  reversioner  is  allowed  to  bring  his  action  for  obstructions, 
apparently  permanent,  to  light  and  other  easements,  which  belong 
to  the  premises  is,  that,  if  acquiesced  in,  they  would  become 
evidence  of  a  renunciation  and  abandonment  "  (;;). 

[The  action  by  a  landlord  for  an  injury  to  land  in  the  possession 
of  his  tenant  may  be  traced  to  very  early  times.  There  are  several 
cases  in  the  year  books  where  such  actions  have  been  maintained, 
not  only  for  a  pei-manent  damage  or  destruction  of  the  land  {q), 
but  also  for  transient  acts  commencing  and  ending  during  the 
tenancy,  but  which  occasioned  loss  to  the  landlord.  Such  acts  are  : 
ousting  a  tenant  {r)  ;  menacing  tenants  at  will,  whereby  they 
determined  theii-  tenancies  (s)  ;  improperly  setting  up  a  court,  and. 


(»i)  Com.  Dig.  Action  on  the  Case  for 
a  Nusance,  B.  ;  Jackson  v.  I'ts/icd  (1813), 
1  M.  &  S.  234  ;  14  R.  R.  417  ;  Alxlon  v. 
Scales  (1832),  9  Uing.  3 ;  35  R.  R.  502. 
Soe  also  llopuood  v.  Scholjitld  (1837),  2 
iloo.  ic  Rob.  34 ;  Tucker  v.  Scwman 
n839  ,  11  A.  «fc  E.  40  ;  Fay  v.  Prtutice 
(1845),  1  C.  B.  828;  68  R.  R.  823; 
[KxdijiU  V.  Moor  (1850j,  9  C.  B.  364  ;  82 
R.  R.  364  ;  The  Metropolitan  Asaociution 
V.  Jrtch  (1858),  5  C.  B.  N.  S.  604]. 

(;i)  Baxter  v.  Tn^hr  (1832),  4  B.  & 
Ad.  72  ;  38  R.  R.  227. 

{o)  Vide  hupra.  Part  II.  Chap.  III., 
Sect.  2,  p.  214. 

{p)  I'tT  Ciir.  in  Bower  v.  Hill.  Sec 
b1«o  1  Wms.  Sauud.  346  b,  n.  ;  1  Notes 
to  Saund.  525  ;  and  Jiurham  and  Sunder- 
land Rail.  Co.  V.  Walker  (1842),  2  Q.  B. 


963  ;  Eopicoody.  Scholficld  (1837),  2  M. 
&  Rub.  34. 

(<y)  As  in  19  Hen.  C,  45,  where  land 
in  the  possession  of  a  tenant  ;it  will  was 
subverted  by  a  stran^rer,  atul  it  was  held 
that  the  teuant  at  will  should  liave  an 
action  of  trespass,  because  he  could  not 
have  the  prf)fit  of  the  land,  and  the 
landlord  another  action  of  trespass  for 
the  destruction  of  the  land.  Ero.  Abr. 
Trespas.  pi.  131;  2  Rol.  Abr.  551, 
Trespas.  N.  pi.  3. 

(>■)  12  Hen.  6,  4. 

(a)  9  Hen.  7,  7 :  1  Rol.  Abr.  108,  pi. 
21  ;  Com.  Dig.  Action  on  the  Case  for 
Misfeasance,  A.  G  ;  cited  bv  Holt,  C.  J., 
Kccble  V.  Uickcringill  (1809),  11  East, 
576  ;  11  R.  R.  273,  n. ;  Bell  v.  Midland 
Rail.  Co.  (1861),  10  C.  B.  N.  S.  307. 
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[by  frequent  distresses  on  the  tenants  for  not  attending  the  (•(.urt,      Injury  «o 
impovorishing-  thorn  so  that  they  wero  \umh\o.  t<.  puy  tlieir  rent  (/) ;      '^'*"'"°- 
fouling  water  with  the  refuse  of  a  lime-pit,  in  which  the  defendant 
steeped  calves'  skins  and  sheep  skins,  which  caused  the  plaintifl's 
tenants  to  leave  his  houses  {ii)  ;  or,  taking  toll  of  a  tenant  who  was 
exempt  from  toll  (,r). 

The  rule  laid  down  in  Com.  Dig.,  Action  on  the  Case  for  a  Coinynn' 
Nusance,  B.,  on  the  authority  of  Jicdinf/fic/d  v.  Ons/oir  (//),  and  ^'''''"**' 
Jesm-  V.  G{fonl{z),  is,  "If  the  nuisance  is  to  the  damage  of  the 
inheritance,  he  in  the  reversion  shall  have  an  action  for  it."  The 
authorities  relied  on  by  the  Court  in  IMinrjfivhl  v.  (hnJow  were 
19  Hen.  6,45;  12  Hen.  6,  4 ;  2  EoL  Abr.  551  ;  and  Love  v. 
Piggott,  Cro.  El.  55,  which  is,  "  It  was  said  there  are  divers  pre- 
cedents, that  if  a  lessee  for  years  be  sued  in  Court-CJn-i>itian  for 
tythes,  he  in  the  reversion  may  have  a  prohibition." 

In  Thomlinsony.  Brown  {a),  an  action  was  brought  by  a  landlord  Thomlimon  v. 
against  his  tenant  for  stopping  up  the  windows  of  the  house.  It  ^'■'*"'"' 
was  said  that,  as  the  nuisance  to  the  house  might  be  abated 
before  the  defendant's  term  expired,  the  plaintiff  could  not  then 
maintain  an  action  against  his  own  lessee  for  stopping  tliem  up ; 
but  the  Court  were  of  opinion,  that  the  plaintiff  might  then 
maintain  an  action  for  the  injury  to  his  inheritance  by  obstructing 
the  ingress  of  light  and  air  into  the  house,  and  that  the  action  did 
as  well  lie  against  the  defendant,  his  own  lessee,  as  against  any 
other  person. 

Jesser  v.  Giffonl  (b)  was  an  action  by  a  reversioner  for  erecting  a  «^««*''  v. 
wall,  whereby  the  plaintiff's  lights  were  obstructed.     Mr.  Justice  * 

Ashton  read  the  ease  of  T/io))i/i/hso»  v.  Broun,  where  Mr.  Norton, 
in  an-est  of  judgment,  argued  that  a  temporary  nuisance  cannot  be 
an  injury  to  the  inheritance  :  it  may  be  abated  before  the  estate 
comes  into  possession  ;  but  Mr.  Crowle,  for  the  plaintiff,  answered 
that  it  was  a  damage  done  to  the  inheritance,  for  if  the  reversioner 
wanted  to  sell  his  reversion,  the  obstruction  would  lessen  the  value ; 
and  the  Court  were  of  opinion  that  an  action  might  be  brought  by 
the  tenant  in  respect  of  his  possession,  and  by  the  landlord  in 


[f)  Earl  of  Suffolk's  Case,  13   Hen.  4,  Jldred's  Ca.«c  (1611),  9  Rep.  59  a. 
11  ;   1   Rol.  Abr.  107,  pi.  7;  Cora.  Dig.  [x)  43  Edw.  3,  29;   2  Kol.  Abr.  107, 

Action  on  the  Case  for  a  Disturbance,  pi.  8. 
A.  6  ;  cited  by  Willes,  J.,  Bell  v.  Jlid-  {>/)  (1797),  3  Lev.  209. 

land  Rail.  Co.  {z}   (17C7),  4  Bur.  211 1. 

(m)  Friar     of    Southwark's     Case,     13  (a)  (1755),  Sayer,  214. 

Hen.    7,    26;    cited   by  Wray,    C.   J.,  (A)  (1767),  4  Bur.  2141. 
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[respect  of  liis  inheiitance,  for  the  injury  done  to  the  value  of  it. 
Lord  Mansfield  :  "  That  is  decisive." 

'V\'ith  these  cases  before  them,  the  Court  of  Queen's  Bench,  in 
JacLsoii  V.  Ft. '</><(/  {(■),  arrested  tlie  judgment  in  an  action  by  a 
reversioner  for  building  on  a  -wall  in  the  possession  of  his  tenant, 
because  the  declaration  did  not  state  wrongful  acts  which  per- 
»in>ieiif/i/  injured  the  land,  and  would  tlierefore  be  necemin/t/ 
injurious  to  the  reversion,  nor  allege  as  a  fact  that  they  were  done 
to  the  damage  of  the  plaiutilf  as  reversioner,  or  that  his  reversion 
was  lessened  in  value.  The  judgment  implies  that  acts  of  perma- 
nent injury  to  land,  as  by  the  destruction  of  a  part  of  it,  are 
necessarily  injurious  to  the  reversion  {</),  but  that  the  reversioner 
may  sue  for  any  other  wrongful  act  which  in  fact  diminishes  the 
value  of  his  estate. 

In  ShadivcU  v.  llutcJnnson  (e),  an  action  was  brought  by  a 
reversioner  on  the  ground  that  the  defendant  had,  before  the  action, 
commenced  and  continued  a  roof  or  cover  to  the  obstruction 
of  an  ancient  window ;  and  Lord  Tenterden  held  that  the  rever- 
sioner might  maintain  the  action,  because  it  was  an  injury  to 
the  right,  and  the  effect  of  letting  the  obstruction  stand  might  be 
that,  from  death  of  witnesses,  the  evidence  of  its  erection  might 
be  lost,  and  so  the  injury  become  jiermcmettt.  "  The  declaration 
must  either  state  something  which  is  necessarily  an  injury  to  the 
reversion,  as  the  cutting  down  timber  trees  or  the  like ;  or  if  it 
state  sometliing  ehe,  which  may  or  may  not  be  an  injury  to  the 
^e^■ersion,  it  must  go  on  to  aver  that  the  reversionary  interest  of 
the  plaintiff  is  thereby  injured.  When  that  which  is  stated 
cannot  be  injurious  to  the  reversion,  the  allegation  that  the  rever- 
sion is  thereby  injured  will  not  help  the  plaintiff.  Where  it 
mud  be  an  injury  to  the  reversion,  that  concluding  allegation  is 
iinnecessary." 

A  second  action  was  brought  for  tlie  continuance  of  the  obstruc- 
tion (_/■),  and  the  judgment  in  the  former  action  was  pleaded  by 
the  defendant  as  a  bar.  Tlie  Court  held,  that  if  the  erection  in 
the  first  instance,  was  an  injury  to  the  reversion,  the  continuance 
must  be  so  likewise.     The  continuance  of  the  obstruction  would, 


{c)  (1813),  1  M.  &  S.  234  ;  14  R.  R. 
417. 

(r/)  See  Ahli.n  v.  Sr,ih>,  (1832),  9 
Bing.  3. 


(r)  (1829),  Moo.  &  Miilk.  350;  3  C.  & 
P.  (ilT)  ;  3G  R.  R.  497. 

(/)  tihdduell  V.  Jlutchimon  (1831),  2 
B.  &  Ad.  97  ;  36  R.  R.  497. 
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[in  fact,  render  the  proof  of  tlio  title  raoro  dimcult  at  a  future  Injury  to 
time,  notwithstanding  the  former  recovery.  In  tlieso  cases,  as  in  """'^''*°°- 
T/ioin/iii.^o)i  V.  Uroini  and  Jcs-ser  v.  Gijl'onl,  the  ])laintilF  recovered 
for  the  injury  to  his  right,  and  the  diminution  of  the  vahie  of  his 
estate  by  tlie  past  obstruction,  and  not  because  it  was  a  permanent 
erection,  whicli  might  continue  when  liis  reversion  became  an  estate 
in  possession.  Lord  Tenterden  says,  that  tlie  injur}-  miglit  become 
permanent,  not  that  it  was  so.  The  recovery  in  tlie  second  action 
shows  that  the  judgment  in  the  first  was  given  for  tlio  past 
obstruction,  and  not  for  its  permanence. 

In  Baxter  v.  Tai/Ior  (rj)  the  phiintiff  failed,  because  in  the  n„xtnv. 
opinion  of  the  Court,  the  trespass  proved  did  not  in  fact  injure  '^"''''"'' 
the  reversioner.  Parke,  J.,  states  the  hiw  in  the  same  terms  as 
in  Jach-xon  v.  Poahcd ;  he  says  :  "  I  am  clearly  of  opinion  that 
there  was  no  injury  to  the  plaintiff's  reversionary  interest ;  and  to 
entitle  him  to  maintain  this  action  it  was  necessary  for  him  to 
prove  that  the  act  complained  of  was  injurious  to  his  reversionary 
interest,  or  that  it  should  appear  to  be  of  such  a  permanent  nature 
as  to  be  necessarily  injurious.  A  simple  trespass,  even  accompanied 
with  a  claim  of  right,  is  not  necessarily  injurious  to  the  reversionary 
estate."  And  in  Tucker  v.  Newman  (h),  Patteson,  J.,  says  of  Baxter 
V.  Tai/lor :  "  The  subject  of  complaint  in  that  case  was  a  single 
temporary  act.  The  act  was  no  injury  in  itself,  but  was  com^tlained 
of  as  done  with  intent  to  establish  a  right  of  way." 

In  Dobwn  v.  Blaekmore  (i),  the  jury  found  that  no  damage  Doh^ouy. 
had  been  done  to  the  reversion.  Lord  Denman,  deliverinc:  the  ^''"^''"""'''- 
judgment  of  the  Court,  says  (/,)  :  "  If,  indeed,  an  obstruction  of 
a  public  road  appeared  to  be  of  a  permanent  nature  in  its  con- 
struction, or  professed  either  by  notice  affixed,  or  in  any  other 
way,  to  deny  the  public  right,  and  so  led  to  the  opinion  that  no 
road  was  there,  the  value  of  the  house  might  be  lowered  in  ]niblic 
estimation,  and  pecuniary  loss  might  follow,  for  which  I  will  not 
say  that  an  action  would  not  lie." 

In  Kidfjill  V.  Moor  (/),  the  action  was  for  fastening  a  gate  across  KidgUlx. 
a  way  on  divers  days  before  the  commencement  of  the  suit,  and 
continuing  it  so  fastened  until  the  commencement  of  the  suit,  to 
the  injm-y  of  the  plaintitt's  reversion ;  and  after  verdict  for  the 
plaintiff,  the  defendant  moved  to  arrest  the  judgment,  which  the 

[g)  (1832\   4  B.  &  Ad.  72  ;  38  R.  R.  (i)  (1847),  9  Q.  B.  991. 

227.  '  \lc)  Pajre  1004. 

(/i)  (1839),  11  A.  &  E.  43.  \l)  (1850),  9  C.  B.  364  ;  82  R.  R.  3(14. 
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[Comt  rc'fus^ecl  to  do,  because  the  acts  complained  of  miglit  liave 
been  injurious  to  the  reversion.  Although  Made,  J.,  and 
"Williams,  J.,  spoak  of  the  injury  as  permanent,  the  record  sliows 
tliat  the  judgment  was  given  for  a  grievance  which  ended  at  the 
commencemeut  of  the  action. 

In  Mum/'oirf  \.  O-rford,  Worccsto'  (unl  Wolverliampion  Rail. 
Co.  {m),  it  was  for  the  first  time  held,  that  to  give  a  right  of 
action  to  a  reversioner,  the  injury  must  be  of  a  permanent 
character.  The  action  was  for  making  hammering  noises,  to  the 
great  nuisance  of  the  tenant  and  all  persons  being  in  the  house, 
whereby  he  refused  to  remain,  and  the  messuage  became  depre- 
ciated, and  the  plaintiffs  were  injured  in  their  reversion.  The 
judge  at  nisi  prius  left  the  case  to  the  jury,  with  a  direc- 
tion favoiurable  to  the  defendants,  and  the  verdict  was  for  the 
defendants.  The  decision  of  the  Court,  perhaps,  amounts  to  no 
more  than  that,  in  the  case  before  them,  the  reversion  was  not 
injured  in  fact. 

In  Simpson  v.  Savage  («),  the  action  was  for  an  injury  to  the 
reversion  by  carrying  on  the  trade  of  an  agricultural  implement 
maker  near  to  the  plaintiff's  houses,  which  produced  a  nuisance 
of  noise  and  smoke,  and  his  tenants  gave  notice  to  quit,  but  had 
not  quitted  ;  and  it  was  proved  that,  in  consequence,  the  plaintiff's 
houses  would  not  realize  as  much  rent  as  before.  Lord  Campbell, 
at  the  trial,  ruled  that  there  was  a  distinction  between  the 
smoke  nuisance  and  the  noise,  and  that  there  was  e^-idenee  of 
an  injury  to  the  reversion  by  the  smoke.  The  verdict  was  for  the 
plaintiff,  damages  40.s.  Leave  was  given  to  set  it  aside,  and 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  there  was 
no  injury  to  the  reversion.  The  Court,  after  time  taken  to  con- 
sider, made  the  rule  for  a  nonsuit  absolute.  They  say,  "  After 
considering  the  authorities,  we  are  of  opinion  that  since,  in  order 
to  crivp  a  reversioner  an  action  of  this  kind,  there  must  be  some 
act  done  to  the  injury  of  tlie  inheritance,  the  necessity  is  involved 
of  the  injury  being  of  a  permanent  character."  "  The  case  is 
not  distinguishable  from  Mumford  v.  Oxford,  Worcentcr  and 
Wolverhampton  Mail.  Co.^^  "  The  real  complaint  by  the  rever- 
sioner is,  that  he  fears  that  the  defendant  or  some  other  occupier 
will  continue  to  make  fires,  and  cause  smoke  to  issue  from  the 


(»»)  (1856),  I  H.  &  N.  34. 
(n)  (1856),  1  C.  B.  N.  S.  347. 
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[chimney  ;  and  if  tlie  reversion  would  sell  for  loss,  that   is  not  on      Injury  to 
account  of  anything  that  has  been  done,  hut  of  the  approhonsion      ^'''''''^""- 
that  something  will  he  done  at  a  future  time."     In  this  case,  the     ^'"'P'""  ^ 
question  submitted  to  the  Court  was,  whether  the  reversion  liad       *""^''^'' 
in  fact  been  injured,  and  as  there  had  been  no  loss  of  tenants,  no 
reduction  of  rent,  no  sale  or  attempt  to  sell  the  reversion,  and  no 
proof  that  its  value  was  diminished,  the  decision  may  be  correct. 

On  a  demurrer  to  a  count  for  injury  to  the  plaintiffs'  re-  MciropoUtan 
versionary  interest  in  a  house  by  the  erection  of  a  hoarding  -^/*<>^""'««  v- 
which  obstructed  its  ancient  lights  (o),  Williams,  J.,  said,  "  If  at 
the  trial  it  appears  that  the  thing  complained  of  is  of  a  mere 
transitory  character,  the  jury  will  come  to  tlie  conclusion  tliat  it 
is  not  such  an  injury  as  to  entitle  the  plaintiffs  to  maintain  the 
action.  But  it  may  be  that  this  hoarding  may  have  been  kept  up 
in  denial  of  the  plaintiffs'  title  to  the  windows  in  question ;  in 
which  case  it  might  furnish  a  serious  body  of  evidence  against 
them,  if  ever  their  rights  should  come  to  be  contested.  In 
Simpson  v.  Savage  [p),  the  Court  thought  that  the  making  of 
fires  and  causing  smoke  to  issue  was  not  an  act  of  a  pennanent 
nature,  so  as  in  itself  to  be  an  injmy  to  the  reversion.  But 
there  are  abundant  authorities  to  the  effect  that,  thoujjh  the  thino- 
complained  of  may  not  be  of  a  permanent  nature  in  the  sense  of 
lasting  for  years,  yet  it  may  be  permanent  in  the  sense  of  enuring 
as  an  injury  to  the  reversion."  "  Here,"  said  Willes,  J.,  in  the 
same  case,  "the  thing  complained  of  may  be  an  injury  to  the 
reversion,  as  by  affording  evidence  in  denial  of  the  right,  and, 
therefore,  we  cannot  say  that  the  declaration  is  bad." 

In  Bell  V.  The  Midland  Bad.  Co.{q),  the  same  judge  laid  nriix. 
down  "  that  it  is  not  necessary  that  there  should  be  a  permanent  'j;!,,i'"co, 
obstruction  of  the  way  in  order  to  give  a  right  of  action  ;  it  is 
enough  if  the  act  is  calculated  to  abridge  or  interfere  with  the 
right.  In  Kidgi/l  v.  Jloor  {>•),  locking  a  gate  across  a  way  was 
held  to  be  a  sufficient  obstruction  to  give  the  reversioner  a  right 
of  action.  It  is  enough  if,  for  all  substantial  purposes,  the 
obstruction  is  of  a  permanent  character." 

It  is  to  be  observed,  that  in  Baxter  v.  Taijhr,  supra,  Taunton 
and  Parke,  J  J,  (s),  held  that  the  act  complained  of  would  not  be 

(o)  The    Metropolitan    Association    v.  (?)  (1861),  10  C.  B.  N.  S.  287. 

Fetch  (1858)    5  C   B^N   S.  504  (,.)  (jgoO),  9  C.  B.  364  :  82  R.  R.  364  : 

(^)  (1856),   1   C.B    N   S    347;   con-  ,^,^4        5^'-5. 
trary  to  the  ruling  of   Lord  Oampbeli, 

C.  J.,  at  the  trial.  (•'••)  Parke,  J.,  at  p.  73  of  tlie  report. 
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[evidence  <.f  right  against  the  reversioner ;  and  that  neither  in 
Muwfonl  V.  Oxford,  ^-r.  Roil.  Co.  nor  in  Simpson  v.  Savcuie  was 
the  act  a  disturbance  of  an  easement  (the  onus  of  establishing 
wliich.  if  disputed,  would  be  on  the  plaintiff),  but  an  injury,  not 
of  a  permanent  kind,  to  a  natural  right.  A  natural  right  would 
prima  facie  subsist  after  the  determination  of  the  term;  and, 
unless  the  reversioner  suffered  the  injurious  acts  to  continue 
after  the  end  of  the  term  (/),  they  would  not  be  likely  to  afford  an 
obstacle,  by  way  of  evidence,  to  the  maintenance  of  the  right. 
For  the  evidence  afforded  by  them  might  be  rebutted  by  proof  of 
the  subsistence  of  the  tenancy  during  the  continuance  of  them  (»)  ; 
Avhercas  in  the  case  of  the  disturbance  of  an  easement  the  proof 
of  its  existence  is  equally  affected  by  acts  of  interference  with  the 
enjoyment  of  it,  whether  the  dominant  tenement  has  been  under 
lease  or  not  (.r).] 

If  the  disturbance  be  continued,  a  fresh  action  may  be  main- 
tained from  time  to  time  by  the  persons  filling  the  situation  of 
tenant  in  possession  or  reversioner  (y) . 

Partm  Uahle  to  he  .s»f(/.]— The  party  creating  the  disturbance 
is  liable  to  an  action,  whether  he  be  the  owner  of  the  servient 
tenement  or  not  (c). 

For  the  continuance  of  a  disturbance,  each  successive  owner  in 
occupation  of  the  servient  tenement  is  liable,  though  it  may  have 
been  begun  before  his  estate  commenced  {a). 

Where,  however,  the  party  was  not  the  original  creator  of  the 
disturbance,  a  request  must  be  made  to  remove  it  before  any  action 
is  brought ;  but  it  is  sufficient  if  such  request  is  made  to  the  party 
in  possession,  though  he  be  only  lessee  {h) . 


{tj  As  to  the  effect  of  which,  see  Pal/c 
V.  67ji««er  (1852),  18  Q.  B.  575  ;  88  R.  R. 
703. 

(m)  See  the  notes  upon  thLs  subject, 
ante,  p.  216. 

(r)  See  Crumpw  Lambert  (18C7),  L.  R. 
3  Eq.  409  ;  Jolnmlonr  v.  Hall  (1856),  2 
K.  i:  J.  414;  Mott  v.  Shoolbred  (1875), 
L.  R.  20  Eq.  22  ;  Jonrs  v.  C/i(ippell  (ISlo), 
ibid.  539.  Cooper  v.  Crahtree  (1881), 
L.  R.  19  Ch.  D.  103,  where  the  rever- 
uioner  failed,  was  a  simplo  case  of 
trettpaw*. 

Uj)  PtnruddocVa  Case  (1598),  5  Rep. 
101;  Shdduell  v.  Ifiilc/iiiiyon  (1831),  2 
B.  &  Ad.  97  :  30  R.  R.  497  ;  [4  C.  &  V. 
333  ;  hatti^hxll  v.  lUtd  (1856),  18  C.  B. 
6i'C;  h'di><,n  V.  I'rto  (1821),  6  Moore, 
47 ;  Larley  Main  Colliery  Co.  v.  Mitchell 


(1886).  L.  R.  11  App.  Cas.  127;  Cnimhie 
V.  Walhcnd  Local  Board,  [1891]  1  Q.  B. 
503.  As  to  a  joint  actiuii  by  several 
owners  affected  by  one  nuisance,  see 
Ord.  XVI.  r.  1.  As  to  the  effect  of  the 
death  of  the  plaintiff  in  an  action  for 
obstructing  ancient  lights,  see  Joties  v. 
tSimvs  (18;i0).  L.  R.  43  Ch.  D.  G07.] 

(z)  Com.  Dig.  Action  on  the  Case  for 
aNusance,  B.  ;  Wittor  v.  Dunk  (1864), 
4  F.  &  F.  298 ;  \_Thompso7i  v.  Gibson 
(1841),  7  M.  &  W.  456.  See  Matthews 
V.  lumi  (1865),  3  II.  &  C.  910.] 

(a)  [See,  as  to  executors,  Jcnlcx  v.  I'is- 
coin,l  C/ifdni,  [18'.)7]  I  Ch    694.] 

(b)  I'turuddock's  Case  (1598),  5  Rep. 
101  ;  Jh-mit  V.  JIaddon  (1620),  Cro.  Jnc. 
655.  [A  request  to  a  former  occupier 
while  in  posfeession  will  suffice ;  'Salmon 
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If  the  owner  of  land  on  which  a  nuisance  is  created  lets  the  land,  Partiei  lUblo 
an  action  for  the  continuance  will  lie,  at  the  option  of  the  party  '"^l^ 
injured  (c),  either  against  the  landlord  {d )  or  the  tenant  (p).  Landlord  und 

But  no  such  action  lies  against  the  landlord  for  any  such  act  of  ''"""^ 
his  tenant  done  during  the  continuance  of  the  tenancy  (./')  [unless 
it  be  done  by  the    landlord's  authority  (^)J  ;   and  a  declaration 
charging  a  defendant  with  the  duty  of  cleansing  drains  mor.-ly  "as 
owner  and  proprietor  "  is  bad  (//). 

[And  no  such  action  lies  against  the  landlord  for  an  injury  due 
to  the  dangerous  condition  of  the  premises  if  he  lias  taken  from 
the  tenant  a  covenant  to  repair  ;  for  in  such  a  eas(3  he  does  not 
authorize  the  continuance  of  the  nuisance  (/). 

On  the  same  principle,  it  seems  to  have  been  hold  that  a  tenant 
for  years,  occupying  a  house  which  was  an  obstruction  to  light, 
erected  before  his  tenancy,  was  not  liable  to  be  sued  for  damages 
for  its  continuance  ;  for  he  had  no  authority  to  abate  it  (/.). 

Indeed,  in  all  cases,  the  defendant  must  be  shown  to  bo  in  some  Liability  for 
sense  responsible  for  the  continuance  of  the  act  complained  of.  btrV4er. 
And  in  a  case  (/)  where  an  obstruction  had  been  created  by  a 
stranger,  and  the  defendants,  the  owners  of  the  locus  in  quo,  had 
given  the  plaintiff  their  permission  to  remove  it,  it  was  held  that 
the  defendants  were  not  bound  themselves  to  remove  the  obstruction 
even  after  request  made. 

The  further  question,  how  far  an  owner  who  employs  a  contractor  Liability  for 
to  perform  work  for  him  is  liable  for  the  consequences  of  the  con-  coutmctor. 

V.  Bemlei/  (1825),  Ry.  &  M.  189.    There  827  ;  40  R.  R.  444,  per  Littledale,  J.  ; 

appears   to   be    no    recent   authority   in  Preston  v.   Xorfolk  and  Easirrn   Cuinilien 

favour  of  the  proposition  in  the  text.]  Jiail.  Cos.  (18;)8),  2  H.  ifc  N.  7-1') ;  Jiart/cit 

{c)  [I.e.,  if  he  be  a  stranger,  and  not  v.  Baker  (1864;,  .'{  H.  &  C.  1.53.     As  to 

the  tenant  or   his   licensee  ;    Bobbins  v.  a  tenancy  from  year  to  year,  see  Gandif 

Jones  (1863),  15  C.  B.  N.  S.  240.]  v.  Jabber  (1864),  5  B.   &   S.  78,  48.5;    9 

{d)   Christian  Smith's   Case  (1633),  Sir  B.  &  S.  15;    Bourn  v.  Aiidenson,  [1894] 

W.  Jones,  272;  Bosewellv.  Trior  {1702),  1  Q.  B.  164;    cf.  Kiefer  v.  Le  Seminaire 

2  Salk.  460  ;    1   Ld.   Raym.    713  ;   B.  v.  de  Quebec,  [1903]  A.  C.  85,  where  it  wa.s 

Pedly   (1834),  1  A.  &  E.  822  ;   3  Nev.  &  held  that  under  Oauadiau  law  the  Imd- 

Man.    627;    40   R.    R.   444;    \_Todd  v.  lord  was  not  liable.] 
Flight    (1860),    9    C.    B.   N.   S.    377,   in  (,/^    Uarris  v.  Jamrs  (1876),  4.5  L.  J. 

\vhich  the  previous  authorities  are  re-  Q.  b.  545;    Philhjjs  v.    Thomas  (1890), 

viewed;  Att.-Gen.x.  Froprietors  of  Brad-  (j2  L.  T.  793. 

ford  Canal  (1866),  L.  R.  2  Eq.  71;  and  ,,,'  „'      ,,'       ,.,      .       mo.on    o  /->    -d 

Mason  v.  Shreu-sbur,,  and  Hereford  Rail.  J'^  /^"^'' r'^^J^""'"   ^^^^-''  ^  ^^  ^• 

Co.  (1871),  L.  R.  6  Q.  B.  .585.]  ^^-^ '  ^^  ^-  ^-  -^''• 

{e)  [Broder  v.  Saillard  (1876),  L.  R.  2  (')  -^'"<'"y  ^-  Btckman  (1873).  L.  R.  8 

Ch.  D.  692.     Cases  of  covenant  stand  on  C.  P.   401  ;    Gwimiell  v.   Earner   (1875), 

a  different  footing;  see  Gaskin  v.  Balls  L.  R.  10  C.  P.  658. 
(1879),  L.  R.  13  Ch.  Div.  324.]  (/>)  Ryppon  v.  Bowles  (161.5),  Cro.  Jac. 

(/")    Cheetham    v.    Hampton    (1791),    4  373. 
T.  R.  318;   2R.  R.  397;   [B'ch  v.  Buster-  (l)  Sixbt/   v.    Manchester  and  Shrfield 

Jield  (1847),  4  C.  B.  783  ;  lUshop  v.  Trtis-  Bail.  Co.  (1869),  L.  R.  4  C.  P.  198  ;  cf. 

tees  of  Bedford  Chnriti)  (1859),  1  E.  &  E.  Daniels  v.  Potter  (1830;,  4  C.  A:  P.  262  ; 

697 ;    R.    V.    Pedli/    (1834),    1    A.    &   E.  34  R.  R.  793. 
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[tractor's  negligent  or  wrongful  acts,  has  been  much  discussed  in 
recent  cases. 

"Where  the  work  contracted  to  be  done  is  itself  unlawful,  or 
necessarily  involves  the  doing  of  some  unlawful  act,  the  employer 
is  clearly  liable  (/«)• 

Where  the  act  contracted  to  be  done  is  in  itself  lawful,  and 
involves  no  special  risk  or  duty  which  the  employer  has  neglected, 
it  is  equally  dear  that  the  employer  is  not  liable  («). 

But  where  the  work  contracted  to  be  done  is  hazardous  to  third 
persons,  or  is  otherwise  of  such  a  nature  as  to  cast  a  duty  upon  the 
person  undertaking  it,  the  employer  is  bound  to  see  that  proper 
and  reasonable  precautions  are  taken,  and  is  liable  for  any 
omissioQ  in  this  respect.  Nor  is  it  sufficient  that,  by  the  con- 
tract between  employer  and  contractor,  it  is  stipulated  that  the 
precautions  shall  be  taken  b}^  the  contractor ;  the  employer  must 
also  take  care  that  the  stipulation  is  carried  out  (o). 

"  Unquestionably,"  said  Williams,  J.,  in  delivering  the  judgment 
of  the  Court  in  Pickardw  Smith  (p),  "  no  one  can  be  made  liable 
for  an  act  or  breach  of  duty  unless  it  be  traceable  to  himself  or 
his  servant  or  servants  in  the  course  of  his  or  their  employment. 
Consequently,  if  an  independent  contractor  is  employed  to  do  a 
lawful  act,  and  in  the  course  of  the  work  he  or  his  servants  commit 
some  casual  act  of  wrong  or  negligence,  the  employer  is  not  answer- 
able. To  this  effect  are  many  authorities  which  were  referred  to 
in  the  argument.  That  rule  is,  however,  inapplicable  to  cases  in 
which  the  act  which  occasions  the  injury  is  one  which  the  contractor 
was  employed  to  do ;  nor,  by  a  parity  of  reasoning,  to  cases  in 
which  the  contractor  is  entrusted  with  the  performance  of  a 
duty  incumbent  upon  his  employer,  and  neglects  its  fulfilment, 
whereby  an  injury  is  occasioned.  Now,  in  the  present  case,  the 
defendant  employed  the  coal-merchant  to  open  the  trap,  in  order 
to  put  in  the  coals ;  and  he  trusted  him  to  guard  it  whilst  open, 
and  to  close  it  when  the  coals  Avere  all  put  in.  The  act  of  opening 
it  was  the  act  of  the  employer,  though  done  through  the  agency 
of   the    coal-merchant  ;    the    defendant,   having    thereby    caused 


(m)  EUig  T.  Sheffield  Gas  Consumers' 
Co.  (18.53),  2  E.  &  B.  767. 

(«)  Quarman  v.  Burnett  (1840),  6  M. 
&  W.  499;  00  R.  R.  717;  Reedie  v. 
London  and  Sorlh  Western  Hail.  Co. 
(184'J),  4  Exch.  244;  80  R.  R.  541; 
A'utffht  V.  J-'oj:  (18o0;,  5  Exch.  721  ; 
Gayfordv.  XtcholU  (1854),  'J  Exch.  702  ; 
K^ddU  V.  Lovett  (1886),  L.  R.  16  Q.  B. 


D.  605. 

(o)  Hole  V.  Sittiiighourne  and  Shccrness 
Rail.  Co.  (1861),  6  H.  &  N.  488;  Gray 
V.  Pullcn  (1864),  5  B.  &  S.  970  ;  31  L.  J. 
Q.  B.  2C5;  Richard  v.  Smith  (1801),  10 
C.  B.  N.  R.  470  ;  Holliday  v.  National 
Telephone  Co.,  [1899]  2  Q.  B.  392  ;  The 
.Snarl:,  [1900]  P.  105. 

(p)  (1861),  10  C.  B.  N.  S.  at  p.  4S0. 
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[danger,  was  bound  to  take  reasonable  means  to  prevent  mischief.  Part ii.«  liable 
The  performance  of  this  duty  he  omitted;  and  tlie  faet  of  his  .  ^»^ ""«*•_ 
having  entrusted  it  to  a  person  who  also  neglected  it,  furnishes  no  Lkbility  for 
excuse  either  in  good  sense  or  hiw."  coutmt'tor. 

In  Boircr  v.  Peato  (7),  Avhere  the  defendant  was  held  liable  for  //.«■.,- v. 
the  act  of  his  contractor  in  letting  down  a  house  entitled  to  ^'""• 
support,  the  rule  was  put  even  more  strongly.  "  A  man,"  said 
Cockburn,  C.  J.,  "who  orders  a  work  to  be  executed,  from  wliich, 
in  the  natural  course  of  things,  injurious  consequences  to  ins 
neighbours  must  be  expected  to  arise  unless  means  are  adopted  by 
which  such  consequences  may  be  prevented,  is  bound  to  see  to  the 
doing  of  that  which  is  necessary  to  prevent  the  mischief,  and 
cannot  relieve  himself  of  his  responsibility  by  emploving  some 
one  else— whether  it  be  the  contractor  employed  to  do  the  work 
from  which  the  danger  arises  or  some  independent  person — to  do 
what  is  necessary  to  prevent  the  act  he  has  ordered  to  be  done 
from  becoming  wrongful.  There  is  an  obvious  difference  between 
committing  work  to  a  contractor  to  be  executed,  from  which,  if 
properly  done,  no  injurious  consequences  can  arise,  and  handing 
over  to  him  work  to  be  done  from  which  mischievous  consequences 
will  arise  unless  jireventive  measures  are  adopted.  AVhile  it 
may  be  just  to  hold  the  party  authorizing  the  work  in  the 
former  case  exempt  from  liability  for  injury  resulting  fi-om 
negligence  which  he  had  no  reason  to  anticipate,  there  is,  on  the 
other  hand,  good  ground  for  holding  him  liable  for  injury  caused 
by  an  act  certain  to  be  attended  with  injurious  consequences  if  sucli 
consequences  are  not  in  fact  prevented,  no  matter  through  whose 
default  the  omission  to  take  the  necessary  measures  for  such 
prevention  may  arise." 

The  first  part  of  the  passage  above  quoted  was,  in  Iluf/Ztcs  v.  j/„f,f,f,  v. 
Fercical {)'),  objected,  to  by  Lord  Blackburn  as  so  broadly  stated  ''"'"*"'• 
as  to  appear  to  conflict  with  Qiirirman  v.  Burnett  (.s).  But  tlie 
substance  of  the  law  is  quite  clear,  and  was  in  fact  applied  in 
Hugheii  v.  Perciml  itself.  There  the  defendant,  having  authorized 
a  contractor  to  perform  some  building  operations  which  involved  a 
use  of  the  party-wall  between  his  premises  and  the  plaintiff's,  and 
a  risk  to  the  plaintiff's  premises  themselves,  Avas  held  liable  for 
damage  caused  to  the  plaintiff's  premises  iu    the  course  of  the 


[q)  (1876),  L.  R.  1  Q.B.  D.  atp.  32G.  (r)  (1883),    L.    R.    8    App.    Cns.    at 

The  decision  was  approved  by  the  House  p.  447. 

of   Lords   in   Baltun    v.    Angus     (1881),  (*)  (1840),  6  :\I.  k  W.  49'J  ;   6J  R.  R. 

L.  R.  6  A.  C.  740,  791,  829.  717. 
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Parties Uable   [operations    bj   workmen    employed    by   the    contractor.     "The 

to  be  sued.     j_^^.  „  ^.^  -^^^^  Fitzgerald,  ''  has  been  verging  somewhat  in  the 

Liability  for    jij-ediou  of  treating  parties  engaged  in  such  an  operation  as  the 

cuuu^ti.r.     defendants  as  insurers  of    their  neighbours    or   warranting  them 

HughftY.     against  injm-y.     It  has  not,  however,  reached  quite  to  that  point. 

Pfrarai.      ^^  ^^^^  clechirc  tliat,  under  sucli  a  state  of  circumstances,  it  was 

the  duty  of  the  defendant  to  have  used  every  reasonable  precaution 

that  care  and  skill  might  suggest  in  the  execution  of  his  works  so 

as  to  protect   his  neighbom-s  from  injury,   and   that  he  cannot 

get  rid  of  the  responsibility  thus  cast  on  him  by  transferring  that 

duty  to  another.      He    is  not   in  the   actual  position  of    being 

responsible  for  injm-y,  no  matter  how  occasioned  ;  but  he  must  be 

vigilant  and  careful,  for  he  is  liable  for  injuries  to  his  neighboui- 

caused  by  any  want  of  prudence  or  precaution,  even  though  it  may 

be  culpa  levissima  "  (t) . 

The  decision  in  Builey  v.  Hunter  {u),  so  far  as  it  is  in  conflict 
A\ith  the  recent  decisions  above  referred  to,  must  be  held  to  be 
overruled  (j*).] 


Remedy  by 
actioa  at  law. 

Real  actions 
abolLshed. 

Trespass  or 
ca«e. 


(b)   Forms  of  Action. 

The  ancient  common  law  remedies  by  assize  of  nuisance,  and  the 
writ  of  quod  permittat  prosternere,  had  long  fallen  into  disuse 
before  they  were  abolished  by  the  statute  for  the  limitation  of 
actions  and  suits  {y). 

The  modern  remedy  at  law  for  the  disturbance  of  an  easement 
[was  generally  by  suing  upon  counts  in  the  form  of]  case. 
Occasionally,  the  disturbance  may  be  the  consequence  of  a  direct 
act  of  trespass ;  and  [in  such  case]  there  appears  to  [have  been] 
some  room  to  doubt  whether  trespass  [was]  not  the  only  form  of 
action  maintainable.  There  are,  however,  authorities  from  which 
it  seems  that  in  all  cases  of  consequential  injmy  resulting  from  a 
direct  act,  the  party  aggrieved  [had]  the  option  of  suing  cither  in 
trespass  or  in  case  (~). 


'()  Cf.  as  to  the  liabilities  of  local 
authoritifK  f<  r  the  default  of  their  con - 
traotorB,  6'wiM  v.  If'rsi  iJcrby  Local  Hoard 
tl»78),  L.  R.  3  C.  r.  D.  423  ;  Uardulcn- 
V.  Idle  UiKtricC  Council,  [1896]  1  Q.  B. 
Sa.'j ;  Pefitiif  V.  Wimbledon  Urban  JH»trict 
Council,  [\'h'jH]  2  Q.  B.  212;  [1899]  2 
Q.  B.  72;  Jim  V.  Totlmhain  Urban 
Council  (1899),  79  L.  T.  495. 

(u)  (11t2j,  7  II.  cV:N.  826. 

(/•)  See  per  Lord  Blackburn,  L.  R.  6 
App.  Ca«.  829  ;  8  App.  Caa.  447. 

Cv)  3  &  4  Will.  4,  c.  27,  s.  30.     [The 


rest  of  this  dissertation  as  to  the  form  of 
the  action  is  now  of  little  value,  except 
so  far  as  it  may  enable  the  reader,  by 
reference  to  the  authorities  relating  to 
the  form  of  action,  to  ascertain  what,  on 
a  given  state  of  facts,  is  the  nature  of 
the  cause  of  action.  It  is  unnecessary 
now  to  elect  between  the  forms  of  action, 
trespass  and  case.] 

(;)  See  this  subject  fully  discussed  in 
Harris  v.  Mijding  (1839),  5  M.  cV:  W.  72  ; 
52  R.  R.  632  ;  see  also  Faij  v.  I'rentice 
(1845),   1    C.  B.    828;    6S   R.  R.  823; 


IJKMKDIKS  FOR  DISTIIKUANCF .  5;»:{ 

[By  the  Common  Law  l>roco.Iur,,  Act,  18o->  (^0,  it  was  rondorcMl     R..m,Jy  by 
unneeessuiy  to  m.-ntiou  iu  t\m  writ  of  summons  any  f(,rm  or  cuus..  '"-•^':'»^''  '«*• 
of  action.     And  tliero  is  now  (/-)  only  ono  form  of  action,      r.oc.l  •'•'•"'^o'f 
venue  is  abolished  (^O.'!  '.'',"".  :. 

(C)    PhcuUlHJH{(l). 

The  iStatemcut  of  Claim,  oy]  Dcclaradou  {c)—nc  Allvyation  o/*  Allo-r«tion  of 
T/^'/t'.— Whenever  a  plaintiff  claims  more  than  he  is  entith-d  to  of  tlllv^l'' 
common    right,  he  must  allege    in  liis   [statement  of   ehiim    or]  ''r''<<aMM!".t 
declaration  tliat  he  ought  to  have  that  wliich  lie  demands  (,/•).  "^  "'''''"• 

In  some  early  authorities  a  distinction  is  taken  as  to  tlie  mode  of  Whfthor 
alleging  title  in  actions  against  strangers  and  in  actions  against  aSL 
the  terretenant  of  the  servient  tenement :  in  the  former  case  it  '~»<tt^-i«?"t- 
was  admitted  that  a  general  allegation,  "  that  lie  had  and  ought 
to  have  the  right   claimed,"  was  sufficient ;    Avhilo  in    the  latter 
case  it  was    said,  that  a  title  by  grant  or  prescription  must  bo 
shown,    it    being    an    attempt    to    "  put    a   charge    upon  "    the 
defendant  {g).     [By  subsequent  decisions,  it  appears  to  have  been 
held  that  in  all  actions  for  disturbance  of  an  easement,  whether 
the  action  be  brought  against  the  servient  owner  or  a  stranger,  a 
general  allegation  of  right  is  sufficient  (//).     But  in  a  plea,  where 
the  defendant  justifies  the  act  complained  of   by   vii-tue   of   an 
easement,  the  particular  title  upon   which   the   defendant  relies, 
whether  by  grant  or  prescription,  or  by  aver  under  the  statute, 
must  be  set  out  («).] 

"  However,  although  the  plaintiff  is  at  liberty  to  declare  upon 

[Fitts  V.   Gaince  (1701),  Saik.   10;   Earl  [g]  St.  John  y.  .T/bor/y  (1687),  3  Keble, 

of  Shrewsbury's  Case  (17.38),  9  Eep.  46  b;  528,  S.  C.  531  ;  Blockk,/  v.  Slultr  (1693), 

Mikes  V.  Call/  (1796),  12  Mod.  382  ;  JFells  1   Liitw.  fol.  119  ;    Wuiford  v.  IfollaUon 

V.  Odij  (1830),  1  M.  &  W.  452  ;  40  R.  R.  (1797),  3  Levinz,  266.      [Cf.  lUdlard  v. 

358.     As  this  point  is  no  longer  of  prac-  Harrison  (181-3),  4   M.  &  S.  387  ;    16  R. 

tical  importance,  the  full  statement  of  R.  493.] 
these  eases  is  omitted.]  ,i-.    c     .         ^    ^    ■    ,.^  ^,   ^      ^ 

(«)  15  &  16  Vict.  c.  70,  s.  3  :  repealed  ..W  ff!'/^''  ^-  ^l^-^Tnillf^  ^'^'  ^''^^ 

by  40  &  47  Vict   c    49  '"^'    '*"*'■•'  v.   Ball  (1089),    1   bhower, 

(b)  Rules  of  tl\e  Supreme  Court,  1883,  J  =  ^'^"^  .^V  ?1'''""  ^l^^J'  I  f'*'^'" 
Ord   I   1-    1  "'CO  ;  b.  U.  2  Ld.  Ravra.  1089  ;  Jiufrr  v. 

{c)  Rules  of  the  Supreme  Court,  1883,  f '"''^'  (\'.?°''  \  ^-  '\  '^'^  \  "  ^^ms. 
Ord  XXXVI   r    1  Saund.  113  a,  note;  2  rsotcs  to  buund. 

{d)  [The  inipOTtince  of  such  rules  of  '"f  ^  V^"™'    ^'f,;  ^^""."f'J.i^;   =^.f^  =  Z'' 

pleading   as    peculiarly  relate   to   ease-  f'^  ^C^f'  \^'f'.Z    ^\\%'  i^*:""' 

ments  has  been  dimini;he  1  by  the  0.  L.  ^^^=  ^  Bing.  N.  C.  334  ;    43  R.  R.  6o9, 

P.  Act,  1852,  and  the  Judicature   Acts,  ■^^'•"ace  Vi. 

and  consequently  it  has  been  thought  de-  (t)  See  Com.   Dig.  Chimin,  D.    2  ;     1 

eirable  largely  to  abridge  this  chapter.]  Wms.  Saund.  346;  1   Notes  to  Saund. 

(e)  Pleadings  in  the  Mayor's  Court  are  624;    Bird  y.  Dickinson    (1701).   2  Lnt. 

stillreferred  to  under  the  old  descriptions.  1526;   Grimstead  y.  Marlowe  (1792).  4  T. 

(/)  ff'yatt  V.  Harriion  (1832),  3  B.  &:  R.  717  ;  2  R.  R.  512;  Bailfi/  v.  Apple- 
Ad.  871;  37  R.  R.  566;  TMutt  v.  yard  (1838),  8  A.  &  E.  167";  47  R.  R. 
Selhy  (1837),  6  A.  &  E.  786;  \_Lainfi  v.  537.  As  to  sect.  5  of  the  Prescriptioa 
Whalnj  (1858),  3  II.  &  N.  675,  901.]  Act,  see  above,  p.  200. 

G.  38 
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Remedy  by 
action  at  law. 

Whether 

ireneral 

alle<^tion 

sufficient. 


Pleading  at 
present  date. 


De.ecription  of 
ri;.'bt. 


his  possession  generally,  yet  if  ho  undertakes  to  set  out  a  title,  and 
does  it  insufficiently,  the  declaration  is  bad  "  (/).  If,  however,  the 
title,  as  stated  on  the  face  of  the  declaration,  is  good,  it  has  been 
said  that  the  plaintiff  is  not  bound  to  prove  the  same  title  as  he 
has  set  out  in  his  declaration  (A-), "  for  the  disturbance  is  the  gist  of 
the  action,  and  the  title  is  only  inducement,  and  cannot  be  tra- 
versed." He  must  pro^•e  the  same  right  (/),  but  he  need  not  prove 
the  same  title  (ni) . 

[But  under  the  system  of  pleading  now  in  use  it  is  conceived 
that  in  all  actions  for  disturbance  of  an  easement,  whether  the 
action  be  brought  against  the  servient  owner  or  a  stranger,  the 
plaintiff  cannot  safely  allege  his  right  generally,  in  reliance  on  the 
above  authorities,  but  should  state  specifically  the  manner  in  which 
he  claims  title  to  the  easement,  whether  by  grant  (actual  or  lost), 
prescription  at  common  law,  or  under  the  Prescription  Act  («)  ;  and 
in  many  cases  it  is  advisable  to  plead,  alternatively,  a  title  by  all 
three  methods.] 

As  the  right  to  an  easement  exists  in  respect  of  the  dominant 
tenement,  the  [statement  of  claim  or]  declaration  usually  states  the 
possession  of  the  tenement  by  the  plaintiff,  and  tliat  by  reason 
thereof  he  was  entitled  to  the  right  for  the  disturbance  of  which 
the  action  is  brought. 

A  plea  under  the  statute  must  state  the  enjoyment  to  have  been 
''  as  of  right  "  [except  in  the  ease  of  lights]  (o)  ;  and  a  plea 
omitting  these  words  was  held  bad  in  arrest  of  judgment  {])). 

Such  a  plea  [should]  state  the  enjoyment  to  have  been  without 
interruption  (7).  Under  a  plea  of  forty  years'  user,  according 
to  the  statute,  evidence  of  what  took  place  before  that  period  is 
admissible  as  showing  the  state  of  things  at  the  commencement 
of  the  forty  years'  enjoyment  (r). 


(i)  1  Wms.  Saund.  346  a  ;  1  Notes  to 
Saund.  025;   Domr  v.    Cashford  (1698), 

1  Salk.  .'563;  Crouther  v.  Oldjicld  [rm), 

2  Ld.  Raym    1230. 

{k)  1  Wmh.  Saund.  346  a ;  1  Notes 
to  Saund.  Ojf). 

(/)  Frail  hum  v.  Lord  Falmouth  (183.5), 
2  A.  A:  K.  452  ;  2  Nev.  &  Man.  330. 

(w)  BuUcr,  N.  r.  76  ;  Ferrer  v.  Jofni- 
loti  (1594),  Cro.  Eliz.  336.  Proof  of  a 
larffer  easement  thaii  that  allcfred  will 
HUpport  the  declaration.  iJiDican  v. 
Louch  (1S45).  6  Q.  H.  914;  66  R.  R. 
592.  [I'lciidinjrw  aie  now  so  liberally 
aTni'iMliii  unfb  r  tin-  i  rnvisions  of  the 
R.  S.C.Ord.  XXVIII.  that  this  subject 
of  vuriauce  has  ceasetl  to  be  of  hutticicnt 
importance  to  warrant  a  further  discus- 
hion  of  it  in  this  work.] 


(«)  Harris  v.  Jenkins  (1882),  L.  R.  22 
Ch.  D.  481  ;  and  see  Smith  v.  Baxter, 
[1900]  2  Ch.  138,  146  ;  Hiimaii  v.  Van 
dot  Jtcrt/h,  [1907]  2  Ch.  516,  52t  ;  [1908] 
1  Ch.  167,  169,  176  :  of.  Spcddniq  v.  Fit:- 
palr.ck  (1.S8S;,  L.  R.  38  Oh.  IJiv.  410; 
I'Icdyc  V.  VomjWt  (1905),  92  L.  T.  560. 
But  in  the  form  given  in  Appendix  C. 
tc  the  Rules  of  the  Supreme  Court,  1885, 
the  lights  are  referred  to  as  "  ancient" 
merely. 

[o)  Prescription  Act,  s.  5  ;  above,  p. 
206. 

(p)  Hi.lford  V.  HatikaiKou  (1844).  5 
Q.  B.  584  ;  and  sec  above,  p.  207,  note(/). 

(I/)  Per  Patteson,  J.,  in  liichardo  v. 
/••/•y  (1838),  3  Nev.  ic  P.  67;  45  R.  R.  816. 

(r)  Lawson  v.  Langley  (1836),  4  A.  & 
E.  890:  43  R. R.  513. 
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In  pleading-  at  eonmiou  law  a  rig-lil  (o  an  ('ascnioiit  ])V  a  niddiTn     H<-nH-<ly  by 
lost  grant,  'botli  the  date  and  parties  to  the  sui»po.sed  instnnueut  '"'"'-"  "^  ^'^' 
must  [formerly]   liave  been  set  out  (7),    [but  uutU'r  the  nKxlorn  ^'•*^^"'"t, 

......  ,  ^^'-  wiiiiinou  IttW. 

practice  this  is  no  longer  necessary  (/■)]. 

There  appears  to  bo  no  precedent  for  a  plea  of  an  easement  DNpoKition  of 
arising  from  the  disposition  of  the  OAvner  of  two  tonenK-nts  ;  but  tt*".meuU'" 
it  should  seem  that,  as  in  the  easements  of  necessity,  the  right 
must  be  pleaded  as  arising  by  implied  grant  from  the  joint  owner 
at  the  time  of  severance.  The  plea  might  allcgf  tlie  joint  owner- 
ship and  subsequent  conveyance  to  the  defendant,  and  aver  the 
apparent  and  continuous  nature  of  the  easement,  and  its  existence 
at  the  period  of  severance. 

The  plea  of  an  easement  of  necessity  must,   in   like  manner,  Necessity, 
allege  the  joint  ownership  at  the  time  of  the  conveyance,  and  that 
the  easement  is  essential  to  the  full  enjoyment  of  the  principal 
thing  conveyed  or  reserved  (.s). 

The  plaintiff  [should]  describe  in  his  [statement  of  claim  or]  Local 
declaration  the  nature  of  the  right,  in  the  enjoyment  of  which  he 
has  been  disturbed.  Thus,  in  an  action  for  the  disturbance  of  a  way, 
he  [should]  state  the  terminus  a  quo  and  ad  qucm,  and  the  kind 
of  way  he  claims,  as  a  footway,  &c.  {f).  But  a  precise  local 
description,  as  by  alleging  the  land  to  be  in  any  particular  place,  is 
not  requisite  ;  [and  it  is  not  necessarj^,  although  it  is  convenient,  to 
give  the  intervening  closes  (?^).] 

In  an  action  on  the  case  for  a  distui'bance,  it  [was  held] 
sufficient  to  allege  a  disturbance  generally,  without  sho\snng  the  breiich  of 
particular  manner  of  the  disturbance  (.r) .  "I  decline  to  think,"  ^^^7- 
said  Lord  Ellenborough  (//),  "that  the  gravamen  need  not  be 
described  with  any  local  certainty.  A  plaintiff  in  such  an  action 
may  indeed  make  it  necessary  to  prove  the  gravamen  in  a  particular 
place,  by  giving  it  a  specific  local  description,  as  by  alleging  the 
nuisauee  as  standing  and  being  in  a  certain  place,  particularly 
described ;  but  in  general  such  particularity  is  not  necessary." 
"  It  is  sufficient  to  describe  the  substance  of  the  injury,  in  order 

[q)  JTendi/     v.    Stephenson     (180S),    10  Ch.  D.  481.] 

East,  55  ;  C.  L.  P.  Act,  1852,  ss.  49,  ol.  («)  [Simpsonv.  Leufhirnile  (1832),  3  B. 

(r)  Falmer  v.  Guadagni,  [1906]  2  Ch.  &  Adol.  2'J6 ;    37  R.  R.  413  ;   llari-is  v. 

494.  Jenkinn  (1882),  ubi  8up.] 

(s)  iProeiory.  ITdgson  (1855),  lOExch.  (.r)  Com.  Dig.  Action  on  tho  Cr^'se  for 

824;   BuUurdY.  Harriaon  (1815),  4  M.  &  a  Disturbance,   B.   (I);    Amn.  (156(5),  3 

S.  387;   16  R.  R.  493.]  Leon.   13;  Dawney  v.  Dee  (1621),  Cro. 

{t)  Vide  Com.  Dig.  Actiou  on  tljcCase  Jac.  604. 

for  a  Disturbance,  B.  '1);  Chimin,  D.  (y)  Merse)/  and  InceU    Navigation   v. 

(2) ;  {Harris  v.  Je^ihins  \l882),  L.  R.  22  Douglas  (1802),  2  East,  497. 

88  (2) 
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to  give  the  other  party  notice  of  wliat  he  is  to  defend."  "  It 
would  have  been  sufficient,"  said  Le  Blanc,  J.,  "  to  have  stated 
that  they  diverted  the  water  above  the  navigation  of  the 
I)laintiifs,  by  means  of  which  the  injury  complained  of  happened." 

In  the  [more]  recent  case  of  Tchbutt  v.  Selbij,  Patteson,  J., 
appears  to  have  doubted  whether  such  a  general  allegation  of 
obstruetion  would  be  sufficient  (c),  and  nowada}'s  particulars  would 
undoubtedly  be  ordered. 

In  actions  by  the  reversioner,  he  must  show  that  he  sues  in 
that  capatity,  and  allege  that  the  disturbance  is  to  the  injury  of 
his  reversionary  estate  {(i). 

Of  the  [Dffrnce  or]  Pha  {h). — Previous  to  the  modification  of  the 
rules  of  pleading  [in  H.  T.,  4  Will.  4],  the  plea  of  the  general 
issue  in  an  action  on  the  case,  in  addition  to  traversing  the  whole 
declaration,  was  sufficiently  comprehensive  to  let  in  almost  every 
possible  defence.  [But  by  a  rule  of  pleading,  T.  T.,  1858,  r.  KI, 
which  was  substantially  the  same  as  one  of  II.  T.,  4  Will.  4,  it 
was  provided  tliat]  the  plea  of  not  guilty  in  actions  [for  torts 
should]  operate  as  a  denial  only  of  the  breach  of  duty,  or  wrongful 
act  alleged  to  have  been  committed  by  the  defendant,  and  not  of 
the  facts  stated  in  the  inducement ;  and  no  other  defence  than 
such  denial  [should]  be  admissible  under  that  plea  {<■). 

[And  by  the  Pules  of  the  Supreme  Com-t,  188;i,  Ord.  XIX. 
r.  l.'i,  "  every  allegation  of  fact  in  any  pleading,  not  being  a 
petition  or  summons,  if  not  denied  specifically  or  by  necessary 
implication,  or  stated  to  be  not  admitted  in  the  pleading  of  the 
opposite  piarty,  shall  be  taken  to  be  admitted,  except  as  against 
an  infant,  lunatic  or  person  of  unsound  mind,  so  found  by 
inrpiisitiou." 

Matters  which  in  Chancery  would  entitle  the  defendant  to  an 
unconditional  and  perpetual  injunction  to  restrain  the  action,  are 
now  available  in  the  common  law  courts  in  answer  to  the  action, 
and  may  be  pleaded  by  way  of  equitable  defence  (f/).] 

Oj'ilic  [lirjili/  orl  Itcplicntlon  ih). — [The  difficulty  of  selecting  the 
proper  form  of   replication   was  removed   by  the  Common  Law 


(z)  (1837)j  6  A.  &  E.  793.  [In  the 
form  of  de<;liiratioii  given  by  the  Com- 
mon Lsiw  I'roci'dure  Act,  1852,  Scbi-d. 
(B.),  30,  the  maiiijcr  of  the  di.stiirbance 
WHH  Ktati-d  ;  I'f.  Ivtilc-H  of  the  Siijn eiric 
Court,  1883,  Apj).  C.  (vi.),  I'i] 

(a)  Jackfoii  v.  7V*/r(/  (1813j,  1  il.  &  S. 
234  ;    14  R.  R.  417.   [See  above,  p.  582.] 

(i;  See  note  (<•],  p.  .093. 


(c)  Frankum  v.  Lord  Falmouth  (1835) 
2  A.  &  E.  452  ;  2  Nev.  &  Man.  330 ; 
DukcH  V.  Goatling  (1835),  1  Bing. 
N.  C.  688  ;  1  Scott,  750.  See  Troicvr  v. 
Chadinch-  (l.SUI;,  3  Scott,  G'j:( ;  S.  C,  3 
J5.II-.  N.  C.  334  ;    43  R.  K.  059. 

{(t)  tiitQ  JJiivux  V.  Mtirshali  (ISGl),  10 
C.  13.  N.  S.  697;  Jud.  Act,  1873, 
B.  24  (2). 
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[Procedure  Act,  18;j2,  ^vliiili  onablod  the  pliiintifF  to  r^ply  goveral    lUmoijhj 
matters,— to  traverse  generally,  or,  admitting  part  of  the  plea,  to  '^^'""  '^  ^*'- 
deny  tlie  rest,  and  to  reply  by  joining  issue  with  the  offeet  of 
denying  the  substance  of  the  ploa. 

Tlie  replication  by  joinder  of  issue  was  a  substitute  for  the  old 
replication  do  injuria,  and  put  in  issue  the  same  averments  f)nly. 
Thus,  being  replied,  iu  an  action  of  trespass,  to  a  i)lea  of  pre- 
scriptive right,  it  was  held  not  to  put  in  issue  the  allegations  that 
the  acts  complained  of  were  done  iu  the  exercise  of  the  right  (d). 

Under  the   Eules  of   the  Supremo  Court,  188;3,  a  joinder  of  Ju'Hcaturo 
issue,  not  being  by  way  of  defence  to  a  counterclaim,  operates  as  a  .^*'''*' 
denial  of  every  material  allegation  of  facts  in  the  pleading  upon 
which  issue  is  joined,  other  than  such  as  are  expressly  excepted  (e). 

No  reply  may  now  be  delivered  unless  the  same  be  ordered  (/), 
and  if  no  reply  is  ordered,  or  if  a  reply  is  ordered  and  is  not 
delivered  within  the  period  allowed  for  the  purpose,  the  pleadings 
are  closed,  and  all  the  material  statements  of  fact  in  the  defence 
are  deemed  to  have  been  denied  and  put  in  issue  (ry).] 

By  the  5th  section  of  the  Prescription  Act,  already  cited,  "  any  Roplif-ntion 
cause  or  matter  of  fact  or  of  law,  not  inconsistent  with  the  simple  rcription^Act. 
fact  of  enjoyment,  shall  be  specially  alleged  and  set  forth." 

Upon  this  clause  it  has  been  decided,  in  the  case  of  Tid-/c  v. 
Brown  [li),  that  where  a  defendant  justifies  under  an  enjoyment 
of  twenty  or  forty  years,  if  the  plaintiif  relies  upon  a  licence 
covering  the  whole  of  that  period,  he  must  reply  such  licence 
sj)ecially,  but  a  licence  granted  aud  acted  on  diuing  the  period 
may  be  given  in  evidence  under  the  general  traverse  of  the  enjoy- 
ment "  during  the  period  alleged,  showing  that  there  was  not,  at 
the  time  when  the  agreement  was  made,  an  enjoyment  as  of  right ; 
aud  so  the  continuity  is  broken,  which  is  inconsistent  with  the 
simple  fact  of  enjoyment  during  the  forty  or  twenty  3'ears." 

In  Bcaaley  v.  Clarke  (/),  Tiudal,  0.  J.,  said  : — "  Under  a  replica- 
tion, denying  that  the  defendant  had  used  the  way  for  forty  3'ears 
as  of  right,  aud  without  interruption,  the  plaintiff  is  at  liberty  to 
show  the  character  and  description  of  the  user  and  enjoyment  of 
the  way  during  any  part  of  the  time — as,  that  it  was  used  by 
stealth,  and  in  the   absence  of   the  occupier  of   the   close,  and 

[d]  Glover   v.  Lixon    (1853),   9  Exch.  {g)  Ord.  XXVII.  r.  13. 

158.  (A)  (1830),  4  A.  &  E.  369;    43  R.  R. 

358 
{e)  Ord.  XIX.  r.  18.  '  ^/^  ^^33^^^  3  g^.^^^^^  gSS ;  2  Bing.  N.  C. 

(/)  Ord.  XXIII.  r.  1.  705  ;   42  R.  R.  704. 
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Justification    without  his  kuowledge  ;  or  that  it  Avas  merely  a  precarious  enjoy- 
ea^ment.      niout  by    leave   and  licence,  or  any  other  circumstances  which 

j^^  y^^^i^^    negative  that  it  was  an  user  or  enjoyment  under  a  claim  of  right ; 

under  Pre-     the  words  of  the  5th  section,  *  not  inconsistent  with  the  simple  fact 
scription  Act.  ^^  enjoyment,'  being  referable,  as  we  understand  the  statute,  to 
the   fact   of    enjoyment   as  before   stated   in   the   Act,   viz.,    an 
enjoyment  claimed  and  exercised  as  of  right." 

In  Chihi/  V.  Gardiner  (/.),  the  Court  of  Exchequer  decided  that 
unity  of  actual  possession  was  inconsistent  with  the  simple  fact 
of  enjoyment  as  of  right,  and,  therefore,  need  not  be  specially 
pleaded.  The  simple  fact  of  enjoyment,  referred  to  in  the  5th 
section,  is  an  enjoyment  as  of  right ;  and  proof  that  there  was  an 
occasional  imity  of  actual  possession  is  as  much  in  denial  of  that 
allegation  as  the  occasionally  asking  permission  would  be; 
[because  the  enjoyment  during  the  unity  of  possession  could 
not  be  an  enjoyment  as  of  an  easement. 

The  disabilities  and  exceptions  mentioned  in  the  7th  and  8th 
sections  must  be  specially  replied  to  a  plea  under  the  Act  (/)  ;  so 
must  the  fact  that  the  enjoyment  was  under  a  statutory  right 
which  ceased  before  the  expiration  of  the  required  period  of  enjoy- 
ment {m),  or  that  the  servient  owner  and  his  agents  were  absent 
from  the  neighbourhood  and  ignorant  of  the  enjoyment  during 
the  whole  period  (;/),  or,  in  short,  any  other  facts  which  would 
rebut  the  inference  of  a  right  by  prescription  or  grant.  The  7th 
and  8th  sections  only  apply  to  the  affirmative  easements  included 
in  the  2nd  section,  so  that  a  replication  under  those  sections  to  a 
plea  claiming  an  easement  of  light  by  virtue  of  twenty  years' 
enjoyment,  would  be  bad. 

Rfjoinrler  li('Joijider.']—U  to   a   plea   of    user   for   twenty   years,   or   for 

^riptiwrAct.  ^orty  years,  a  tenancy  for  life  is  replied,  and  there  has  been  a 

user  for  the  one  or  other  of  those  periods  named  in  the  plea,  in 

addition  to  the  period  of  the  tenancy,  the  defendant  should  rejoin 

that  fact. 

Altliough  the  plea   alleged  an   enjoyment   "next  before   the 

Buit,"  such  rejoinder  would  be  good  (o). 


(k)  (1838),  4  M.  k  W.  498  ;  51  R.  R.  W.  795  ;   55  R.  R.  784. 

704  («)  See  sect.  1  of  the  Act. 

^    T,  (o)    Chi/ton  V.    Corby   (1842),   2  Q.  B. 

(f)   Pi/e  V.  Mumford  (1848).  11  Q.  B.  ^^\^.   ^  ^^^^^  ^  j)    ^g'.' ;   57  R.  R.  807; 

fi66;  76R.  R.  582.  ^.,^,,  ^.    Mumford  (1848),  11   Q.  B.  G6G ; 

(m)  Kmloch  v.  Neiile  (1840),  G  M.  ic  73  R.  R.  582. 
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(d)  Reined  1/  hi/  1  ii junction . 

The  remedy  wliioli  was  afTordod  at  law,  b(>tV)rr  the  i)assin<,^  of  (Jround  f..r 
the  Common  Law  Procedure  Act,  l.So4  (17  c^  Is  Vict.  c.  1-20),  for  [TSl'i^nlZ 
the  continuous  disturbance  of   easements  or  other  nuisances,  bv  l^"»ty- 
an  indefinite  series  of  actions,  was  obviously,  in  many  cases,  (|uito 
[inadequate  ;   and  the  Court  of   Chancery  has  always  exercised, 
and  the   High   Court   of    Justice   still    exercises,   the  power  of 
interfering,    by    injunction,    to    stop    the   whole    mischief    com- 
plained of  {p). 

The  foundation  of  the  plaintiff's  right  in  such  cases  being  a  Trwlatluw 
right    at    common   law,   the   Court    of    Chancery,   before   finally  rw'iuirtJ 
granting   equitable   relief,    at   one   time   required   that  the  legal 
right  of  the  person  seeking  relief  should  be  established  in  a  pro- 
ceeding at  law  {q).     But  that  Court  was  by  the  Chancery  Pro-  Chanrory 
cedure  Act,   1852  (/■),  empowered   to    determine   the  legal  riglit  ^J^  \'852. 
itself.     And  now,  by  the   Judicature  Act,  1873  (.s),  the  jurisdic-  Judicature 
tion  both  of  the  Court  of  Chancery  and  of  the  common  law  courts       '     ' 
is   vested   in   the   High   Court  of   Justice,  which   has   power  to 
entertain  legal  and  equitable  claims  and  defences  alike. 

It  was  said  that,  if  what  is  complained  of  be  in  its  nature  Public  utility 
useful  and  necessary  to  the  public,  though  productive  of  incon- 
venience to  individuals,  as  a  small-pox  hospital,  the  Court  will  not 
interfere  by  injunction ;  and  Haines  v.  Baker  (f)  was  refeiTed  to. 
But  in  that  case  there  does  not  appear  to  have  been  anything 
really  amounting  to  a  nuisance  at  all  (»)  ;  and  the  judgment  of 
the  Vice-Chancellor  Wood  in  Atfornei/-Gcueral  v.  BirwiiKjlmni 
Borouejh  Council  {.r),  shows  that,  if  a  nuisance  be  proved  in  fact,  it 
is  immaterial  whether  the  nuisance  is  committed  for  the  benefit 
of  a  private  individual  or  many  (//).] 


no  answer. 


{p)  Robinson  v.  Lord  Bijron  (1785),  1  thougli  it  was  a  ground  for  not  {jrauting 

Bro.  C.  C.  583  (watercourse)  ;    Thorpe  v.  an  interlocutory  injunction. 

i?;v(w^Vi!  (1873),  L.  R.  8  Ch.  650  (way);  {r)   15   &   IG  Vict.  c.  86,  b.    62;   re- 

Arcedekne  v.  Kclk   (1858),  2  Gift'.  683  ;  pealed  by  46  &  47  Vict.  c.  49. 

Herz  V.    Union  Bank  of  London  (1858),  (s)   36  &  37  Vict.  c.  66,  ss.  16,  24. 

ibid.  686,  and  Wihon  v.  Towncnd  (1861),  {()   (1752),  Ainbl.  153;    3  Atk.  750. 

30  L.  J.  Ch.  25  (light) ;   Hunt  v.  Pcake  [u)  See  the  comments  of  Vice-Chan- 

(1860),    1  Johns.    705   (natural  right   of  cellor   Kinder.sley  in  Sultan  v.  De  Held 

support);      Norlh-Eastern     Railway     v.  (1851),2Sim.N.S.  atp.  14S ;  89  R.R.245. 

Elliott  (1863),  10  H.  L.  C.  333  (easement  (.r)   (1858),  4  Kay  &  J.  o28. 

of  support).  (.'/)  See  also  Alt. -Gen.  v.  Liiloti  (1856), 

(</)  See  judgments  in  Lmperial  Gas  Co.  2  Jur.  N.  S.  180  ;    Lilli/n/iitc  v.  Trimmrr 

V.  Broadbnit  (18.-9j,  7  H.  L.  C.  600.     It  (1867),   36  L.  J.  Ch.   525;  Att.-GfU.  v. 

never  was  a  ground  of   demurrer   that  Coin;/    JLatch    Lunaltc    Asylum    (1S6S), 

the  legal  right  had  not  yet  been  tried,  L.  R.  4  Ch.  146  ;  Att.-Gm.  v.  Gtc  (1870), 
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The  mere  fact  that  a  nuisance  is  of  a  public  nature  will  not  in 
equity  more  than  in  law  prevent  individuals  from  applj^ing  to  the 
Court  for  protection,  if  they  sustain  special  damage  thereby.  "  It 
is  going  too  far,"  said  Lord  Eldon  in  Croirdcr  v.  Tink/er  (z), '' to 
say  tliat,  if  a  phiin  nuisance  is  attended  with  particular  and  special 
damage  to  an  individual,  producing  irreparable  damage,  that 
individual  shall  not  be  at  liberty  to  come  here  unless  the 
Attorney- General  chooses  to  accompany  him."  Thus,  too,  in  the 
more  recent  case  of  Sprnrer  v.  Lo))(Io)i  and  Bir)/n')if/fiani  liailurii/ 
Co.  (a),  it  was  held  tliat,  where  individuals  sustained  injury  from  a 
public  nuisance,  quite  distinct  from  that  which  was  inflicted  by  it 
on  the  public,  a  bill  might  be  filed  by  those  individuals  to  be 
relieved  from  the  nuisance  (b). 

^Vhere  the  right  claimed  is  clearly  shown  to  exist  by  contract, 
express  or  implied,  and  the  contract  can  only  be  effectually  enforced 
by  injunction,  a  Court  of  Equity  will  interpose. 

In  JLirfiii  V.  Nil f kin  (c),  a  bill  was  filed  for  an  injunction 
against  the  churchwardens,  &c.  of  Hammersmith  "to  stay  the 
ringing  of  the  five  o'clock  bell " :  the  Com't  granted  the  injunction 
during  the  lives  of  the  plaintiffs  and  the  survivors  of  them,  as  it 
appeared  that  the  defendants  had  agreed  not  to  ring  the  five 
o'clock  bell  upon  consideration  that  the  plaintiff  should  build  a 
cupola  to  the  church,  which  he  accordingly  did,  and  the  bell  was 
silenced  for  two  years,  after  which  the  annoyance  complained  of 
took  place  id). 

[Wliere  the  injury  complained  of  is  trifling,  tlie  Court  will  not, 
even  at  the  present  day,  interfere  by  injunction. 


L.  R.  10  Eq.  131  ;  Vernon  v.  Vestry  of 
St.  James,  Westmiwiter  (1879),  L.  R.  16 
Ch.  Div.  449  ;  Metropolitan  Asulitm  I)i.i- 
trict  V.  Ildl  (1881),  L.  R.  G  App.  Cas. 
193;  Alt. -Gen.  v,  Arti,n  Local  Hoard 
(1882).  L.  R.  22  Ch.  D.  221.  Distiupruihh 
Att.-Orn.  V.  Guardians  of  Poor  of  Union 
of  Lorhing  (1882),  L.  R.  20  Ch.  Div. 
69.5,  whore  the  uuixance  exi.stod  before 
the  coinniencfmont  of  the  defendants' 
powerH  ;  and  London  and  liriiihion  Jlail. 
Co.  V.  Truman  (18K.-)),  L.  R.  ll  App.  Ciw. 
45,  where  tlie  Railway  Acts  are  treated 
a«  expresHly  authorizing  a  nuisanc  e. 

In  Alt.-Giu.  V.  Corporation  of  Man- 
chenttr,  [1893]  2  Ch.  87,  it  was  sug- 
gohtc-d,  but  not  decided,  that  on  an 
ap[)lifation  tr>  rrnfrain  a  public  niiisance 
Kline  weight  iniglit  bo  given  to  this  con- 
hiilcration  ;  see  alnjve,  p.  400;  and  see 
Alt. -Gen.    v.    Nottingham     Corporation, 


[1904]  1  Ch.  673.  at  p.  681. 

(=)  (1816),  19  Ves.  621  ;  13  R.  R.  267. 

{a)  (1836),  8  Sim.  193;    42  R.  R.  159. 

{h)  Vide  etiam  Mayor  of  London  v. 
Bolt  (1799),  5  Ves.  129;  Sampson  v. 
Smith  (1H38),  8  Sim.  272  ;  \_Sollau  v.  Be 
Held  (1851),  2  Sim.  N.  S.  133  ;  89  R.  R. 
215;  Mayor  of  Liverpool  w.  (Jhorh)/  TVater- 
tcorks  Co.  (1852),  2  D.  M.  &  G.  852  ; 
Cook  V.  Mai/or  of  Bath  (1868),  L.  R.  6  Eq. 
177  ;  Fritz  V.  Uolnon  (1880),  L.  R.  14  Ch. 
D.  542 ;  and  cases  cited  above,  p.  452, 
note  (s). 

{c)  (1724),  2  P.  Wms.  266. 

{d)  [Cf.  Tippinq  V.  Eckersle,/  (1855), 
2  K.  &  J.  264  ;  Phillips  v.  Trce'l>y  (1862), 
8  Jur.  N.  S.  711,  990;  3  (Jiff.  632; 
Smart  v.  Jones  (1864),  33  L.  J.  N.  S.  C.  P. 
154  ;  Nuneaton  Local  Board  v.  Gitirral 
Sewage  Co.  (1875),  L.  R.  20  Eq.  127.] 
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[In  tlie  case  of  light,  the  views  of  tlie  jmlges  as  to  wliat  eon-  R'-fne.ly  by 
stitutes  an  injury  so  substantial  as  to  call  for  an  injunction  hna  "'^'"""^""' 
varied  considerably.  Injury  munt 

■T-,     ,      ,,  ,       .  IjoHubntaiitiiil. 

But  the  rule  is  now  clearly  established,  that  the  Court  will  General  rule. 
restrain  by  injunction,  not  indeed  a  trilling  or  ininiatiTial  inter- 
ference with  the  legal  right  to  light,  but  any  obstruction  which  is 
calculated  to  render  the  dominant  tenement,  wherever  situate, 
substantially  less  fit  either  for  comfortable  use  and  enjoyment  as  a 
dwelling-house  or  for  beneficial  use  and  occupation  as  a  place  oi 
business  of  any  kind  {o). 

"I  cannot  myself,"  said  Vice-Chancellor  Wood  in  Jhii/  v. 
Ancfioii  Mart  Co.  (_/'),  "arrive  at  any  other  conclusion  than  this: 
that  where  substantial  damages  would  be  given  at  law,  as  distin- 
guished from  some  small  sum  of  £5,  £10,  or  £20,  this  Court  will 
interpose  ;  and  on  this  ground,  that  it  cannot  bo  contended  that 
those  who  are  minded  to  erect  a  building  that  will  inflict  an  injury 
upon  their  neighbour  have  a  right  to  purchase  him  out  without  any 
Act  of  Parliament  for  that  purpose  having  been  obtained." 

Where  the  light  obstructed  is  lateral  light,  it  naturally  requires 
more  evidence  to  prove  a  material  injury  than  when  the  light 
is  direct  {g) . 

In  the  case  of  the  pollution  of  a  stream,  the  injunction  is  granted  Rofun-intr  or 
because  the  injury  is  continuous,  though  the  damage  recoverable  i,',jurv'""° 
may  be  merely  nominal  (//).] 

Where  the  injury  is  of  a  temporary  [or  trivial]  nature  only,  the  Temporary 
Court  will    not   interfere    by   injunction  (/)  ;    [but   a   temporary  |^|^.|"^'"' 


ijury, 


(c)  Above,  p.  571.  .said  Wood,  L.  J.,  in  Att.-Gen.  v.  Cant' 

If)  (1866),  L.  E,.  2  Eq.  at  p.  246;  bridge  Cumioners'   Gas  Co.,   "the  Court 

approved  by  Jessel,  M.  R.,  in  Aijiislt'i/x.  iiiterfores  by  Avay  of  injunction  to  ]>re- 

O'/i/rcr  (1874),  L.  R.  18  Eq.  at  p.  ')r)2.  veut  an  injury  in  respect  of  wliicli  tluTo 

(y)   Clarke  v.  Clark  (1865),  L.  R.  1  Ch.  is  a  le.u^al  remedy,  it  docs  so  upon  two 

16;    City  of  London  Brewery  Co.  v.  Ten-  grounds,  which  are  of  a  totally  distinct 

nunt  (1873),  L.  R.  9  Ch.  212.  character:  one  is  that  the  injury  is  irre- 

(A)   Clowes  v.  North  Staffordshire  Pot-  parable,  as  in  the  case  of  cutting  down 

teries  Waterworks  Co.  (1872),  L.  R.  8  Ch.  trees;  the  other,  that  the  injury  is  con- 

12.5,    142;     Tennlnxjton   v.   Bruisop   Hull  tinnous,  and  so  continuous  that  tlie  Court 

Coal  Co.  (1877),  25  \V.  R.  874.  acts  upon  the  siime  principle  as  it  used 

(i)   Couhon  v.  While  (1743),  3  Atk.  21  ;  in  older  times  with  reference  to  bills  of 

[Aft.- Gen.  v.  Sheffield  Gas  Consumers^  Co.  peace,   and  re.-^trains   the   repeated  acts 

(1853),   3  D.  M.   &  G.   304;  Swaine  v.  which  could  only    result    in   incessant 

Great  Northern  Rail.  Co.  (1864),  10  Jur.  actions,  the  continuous  character  of  the 

N.   S.    191;    Durell  v.  Pritchard  (1865),  wrong  making  it  grievous  and  intoler- 

L.  R.  1  Ch.  244  ;    Cooke  v.  Forhes  (1867),  able.     As  an  illustration  of  this  class  of 

L.  R.  5  Eq.  166  ;  Att.-Gen.  v.  Camhridqe  case  I  mav  refer  to  Soltan  v.  he  Hid 

Comumers'  Gas  Co.  (1868),  L.  R.  4  Ch.  7i  ;  (2  Sim.  N.'S.  lo3  ;  89  H.  R.  245\  where 

Llandudno      Urban     District     Coitncil    v.  the  annoyance  from  the  ringing  of  the 

IFoods,   [189.)]  2    Ch.   705  ;    Behrens    v.  bell  was  in  itself  slight,  but  it  was  so 

Richards,  [1905]  2  Ch.  614.     "  Where,"  continuous  that  the  Court  thought  fit  to 
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Remedy  by    [interference  wbieh  may  have  permanent  effects  on  the  value  of  an 
'     estate  •«ill  of  coui-se  be  restrained  (/.). 

In  Dent  V.  Auction  Mart  Co.  (l),  Wood,  Y.-C,  says:  "I  may 
suggest  a  case  in  which  the  Court  would  probably  not  interfere 
(not  merely  where  the  right  is  of  short  duration,  for  I  have 
interfered  in  cases  of  very  short  duration  with  reference  to  the 
obstruction  of  light),  but  where  the  Avhole  of  the  property  is  about 
to  cease  immediately,  as,  for  instance,  in  the  case  of  notice  given 
under  a  railway  Act  to  take  a  house,  when  the  house  is  about  to 
be  destroyed  and  razed  to  the  ground  in  two  or  three  days'  time. 
That  is  one  of  the  cases  in  which  damages  might  be  given  at  law, 
and  yet  this  Court  would  not  think  it  right  to  interfere." 

An  injunction  to  restrain  an  obstruction  to  light  has  been 
granted  at  the  suit  of  a  yearly  tenant  {m),  and  of  a  tenant  whose 
lease  had  expired  after  the  obstruction,  but  who  had  agreed  to 
renew  (w) ;  and  in  Jones  v.  Chappell  {o),  Jessel,  M.  E,.,  said  that, 
60  far  as  he  was  aware,  it  had  never  been  decided  that  a  weekly 
tenant  could  not  have  an  injuuction,  and  if  a  weekly  tenant  and 
his  landlord  were  to  join  in  a  suit  to  restrain  a  nuisance,  he  would 
not  find  the  slightest  difficulty  in  granting  an  injunction.  In 
Jdconih  V.  Kiu'fj//f  {])),  where  a  yearly  tenant  filed  a  bill  against 
adjoining  tenants  holding  under  the  same  landlord  to  restrain  a 
slight  obstruction  to  light,  and  the  landlord  after  the  filing  of  the 
bill  gave  the  plaintiff  notice  to  quit,  so  tliat  at  the  time  of  the 
hearing  less  than  eight  months  of  the  tenancy  remained  unex- 
pired, Romilly,  M.  R.,  granted  a  mandatory  injunction  ;  but  the 
Lords  Justices,  on  appeal,  taking  into  consideration  the  extent  of 
the  plaintiff's  interest,  and  the  balance  of  convenience  and  incon- 
venience, dismissed  the  bill  without  costs,  and  without  prejudice 
to  an  action  for  damages.  This  is  probably  a  case  in  which  the 
Court  would  now,  if  substantial  injmy  were  shown,  award 
damages  in  lieu  of  an  injunction  (q). 

The  owner  of  a  house,  who  has  no  intention  of  residing  there, 
may  have  an  injunction  against  an  obstruction  to  the  windows, 


arrest  the  nuisance  brevi  manu,  and 
nave  thi.!  CDmpluinant  all  further  ainiuy- 
auce  "]. 

(k)  Oo/dsmid  v.  Tunbr'tdgc  Wells  Com- 
iiiij,»ionrr»  (1806),  L.  R.  1  Ch.  349,  354. 

(/)  (18GG),  L.  R.  2  Eq.  at  p.  217. 

(in)  Simper  v.  Folet/  (IH62),  2  J.  &  H. 
f)bb;  cf.  luchhald  v.  Itobinson  (ISG'J), 
L.  R.  4  Qi.  388. 


(«)  Gale  V.  Abbot  (18G2),  8  Jur.  N.  S. 
987. 

[o)  (1875),  L.  R.  20  Eq.  .')39. 

(jo)  (1863),32L.  J.  (N.  S.)Ch.  601;11 
W.  R.  812  ;  8  L.  T.  Rep.  N.  S.  (!21. 

iq)  See  below,  p.  G09.  As  to  the 
persons  ag'ainst  ■whom  an  injunction 
will  be  granted,  see  above,  p.  588. 
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[simply  on  tho  ground  of  the  effect  of  such  an  ohstruction  on  the     Romwly  by 
value  of  the  property  (r).  injunction. 

The  order  in  Yafc'i  v.  Jack  (.s),  which  was  until  rocfnlly  follow.. d  Ordt-r  in 
in  cases  of  light  where  the  injury  arises  in  tho  course  of  rehuilding  ^"'"  '''••^'"''• 
the  servient  tenement,  restrained  the  defendant  "  from  erecting 
any  building  so  as  to  darken,  injure  or  obstruct  any  of  tlio  ancient 
lights  of  the  plaintiffs  as  the  same  were  enjoyed  previously  to  tlie 
taking  down  by  the  defendant  of  his  buildings  on  the  opposito 
side  of  the  street,  and  also  from  permitting  to  remain  any  buildings 
already  erected  which  would  cause  any  such  obstruction."  Lord 
Cranworth  in  the  same  case,  following  Stokes  v.  Cit//  Officen 
Companij  (f),  added  a  proviso  enabling  the  parties  to  come  before 
the  chief  clerk  in  order  to  have  it  ascertained  whetlier  any  pro- 
posed addition  to  the  building  would  or  would  not  be  a  violation 
of  the  injunction  ;  but  this  proviso  was  not  inserted  as  a  matter 
of  course  {n)  in  subsequent  orders. 

Since  it  w^as  definitely  laid  down  in  Co//s  v.  ]Io//ie  and  Colouial  Order  in 
Stores,  Ltd.  {x),  that  the  easement  of  light  confers  only  the  "right  not  now '^"^'^ 
to  be  protected  against  a  particular  form  of  nuisance,"  and  not  suitable, 
the  right  to  the  whole  of  the  light  as  it  was  jireviously  enjoyed, 
the  form  of  the  order  in  Yates  v.  Jack  is  not  appropriate  as  it 
stood.  It  was  disapproved  as  a  common  form  order  in  Coils' 
Case  (y),  and  suggestions  for  an  alteration  in  the  form  of  order 
were  made  by  Lord  Macnaghten.  "  The  common  form  of  order 
which  has  been  in  use  since  the  case  of  Yates  v.  Jack  is  not, 
I  think,  altogether  free  from  objection.  I  tliink  it  would  be 
better  that  the  order,  when  expressed  in  general  terms,  should 
restrain  the  defendant  from  erecting  any  building  so  as  to  cause 
a  nuisance  or  illegal  obstruction  to  the  plaintiff's  ancient  windows, 
as  the  same  existed  previously  to  the  taking  down  of  the  house 
which  formerly  stood  on  the  site  of  the  defendant's  new  buildings. 
If  the  action  is  brought  to  a  hearing  before  the  defendant's  new 
buildings  are  completed,  and  there  seems  to  be  good  ground  for 
the  plaintiff's  apprehensions,  an  order,  I  think,  might  be  con- 
veniently made  in  that  form  with  costs  up  to  the  hearing,  and 


(r)    Wilson  V.  Toirncnd  (1860),  1  Dr.   &  {t)  (186.')),  11  Jur.  N.  S.  560  ;   1'  H.  & 

Sm.  324  ;  cf.  Gohlvnid  y.  Tunhridge  WcUs  M.  650. 

Improvement  Commissioners  (1866),  L.  R.  hA  Setoii,  iibi  sup. 

1   Ch.  at  p.  355.      As  to  a  reversioner,  ,  .  r^^-^^A  ^_  g_  j'-9_ 

see  p.  582,  above.  \  /  l        j 

(a)   (1866),  L.  R.  1  Ch.  at  p.  298  ;   gee  (//)  Per  Lord  Macua-rhtcn,  at  p.  193  ; 

the    order    given    in    full    in    Seton's  per  Lord  Davcy,  at  p.  201  ;    per  Lord 

Decrees,  6th  edit.  p.  565.  Liudley,  at  p.  207. 
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[liberty  to  the  plaintiff  witliiu  a  fixed  time  after  completion  to 
apply  for  further  relief  by  way  of  mandatory  injunction  or 
damages,  as  he  may  be  advised." 

In  Aiidcr-son  v.  Franri.s  (z),  Swinfen  Eady,  J.,  following  the 
above  suggestions  of  Lord  Macnaghten,  granted  an  injunction 
i-estraining  the  defendants  from  erecting  any  building  so  as  to 
cause  a  nuisance  or  illegal  obstruction  to  the  plaintiffs'  ancient 
windows  as  the  same  existed  previously  to  the  commencement 
of  the  alterations  in  the  defendants'  buildings.  The  defendants 
were  ord'  red  to  pay  the  costs  of  the  action  up  to  and  inchiding 
the  hearing,  and  liberty  was  given  to  the  plaintiffs  to  apply,  not 
later  than  three  calendar  months  after  receiving  notice  from  the 
defendants  that  their  new  building  had  been  completed,  for  further 
relief  by  way  of  mandatory  injunction  or  damages,  as  they  might 
be  advised ;  and  the  order  in  the  form  suggested  by  Lord  Mac- 
naghten has  now  been  adopted  as  the  common  form  order  {a) . 

It  is  improper  to  couple  together  "  light  and  air "  in  every 
case  ;  an  injunction  to  protect  air  is  not  granted  unless  a  separate 
ca.se  be  made  for  it  (b). 

There  are  cases  (c)  where  the  Court,  after  deciding  that  there 
is  an  obstruction  to  be  restrained,  has,  by  consent  of  the  parties, 
referred  it  to  a  surveyor  to  say  what  alteration  will  be  sufficient 
to  remedy  the  obstruction. 

In  Abhott  V.  IIolloH-a;/  (d),  an  order  was  by  consent  made  to 
refer  it  to  an  independent  sm-veyor  to  determine  whether  the 
erection  of  the  defendants'  buildings,  having  regard  to  the  increased 
height  thereof,  would  depreciate  to  any  and  what  extent  the  value 
of  the  plaintiffs'  premises  ;  the  defendants  to  pay  to  the  plaintiffs 
the  sum  (if  any)  so  determined  ;  the  surveyor  to  be  agreed  upon 
by  the  parties,  or  in  default  to  be  appointed  by  the  judge,  and  his 
fees  to  be  borne  by  the  parties  equally  ;  the  defendants  to  pay  the 
plaintiffs'  taxed  costs  of  the  action  ;  the  surveyor  not  to  be  attended 
by  anyone  on  behalf  of  the  parties,  or  to  take  evidence. 

It  is  not  the  practice  of  the  Court  on  interlocutory  motion  to 
appoint  an  expert  to  report  to  the  Court  at  the  trial  of  tlie  action  (e). 


(z)  (1906\  W.  N.  IGO. 

(fl)  See  the  orders  niiule  in  Ifiggins  v. 
JSettK,  [190.')]  •>  Ch.  217;  AndrncK  v. 
//'«!<«.  [laoT]  -2  Cli.  .'■)()<),  .')10. 

(A)  Si-e  Lord  St'lbomc'H  observations 
in  Citij  of  L<nil(in  Jtrciviry  Co.  v.  Tttinant 
(1«73),  L.  Ji.  y  Ch.  at  p.  TIO  ;  JUi.rlor  v. 
Jtouer  (1875),  44  L.  J.  Ch.  G25  ;  r.i  W.  R. 
805;    and  Cable  v.  lirynht,  [1908]  ]  Ch. 


259. 

(r)  Jessel  v.  Chaplin  (185G),  2  Jur, 
N.  S.  9;U  ;  Att.-Gcn.  v.  Mcrthyr  Tydfil 
Lual  Hoard  (1870),  5  Weekly  Notes, 
148  ;  but  Hce  Alt. -Gen.  v.  Colney  Hatch 
(18GS),  L.  R.  4  Ch.  146. 

[d)  (1904),  W.  N.  124. 

(e)  Baltic  Co.  v.  Sitnpson  (1876),  24 
W.  R.  390.  where  Jessel,  M.  R.,  pointed 
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[But    in    Colis   V.    Jfoiiie  (!»(/  Colouldl   Sforrs,    Lfi/.{f),    I/.rd    Rom-lr  v.v 
Macnaghten  made   tlie  following   oLsorvations  {(/)  :— "  It  will  hv     '"^""' 
observed  that  in  Back  v.  Sfmr// {//),  the  learned  judge  told  the    It^-f^r. ..  .  ■-, 
jury  who  had  viewed  the  premises,  that  they  were  to  judge  rather      "^P*"''*- 
from  their  own  ocular  observation  than  from  the  testimony  of  any 
witnesses,  however  respectable,  of  the  degree  of  diminution  whieh 
the  plaintiff's  ancient  light  had  undergone.     Now  a  judge  who 
exercises  the  functions  of  both  judge  and  jury  cannot  be  expected 
to  view  the  premises  himself,  even  if  he  considers  himself  an  export 
in  such  matters.     But  I  have  often  wondered  A\hy  the  Couit  does 
not  more  frequently  avail   itself  of   the   power  of  calling  in  a 
competent  adviser  to  report  to  the  Court  upon  the  question.    There 
are  plenty  of  experienced  surveyors  accustomed  to  deal  with  large 
properties  in  London  who  might  be  trusted  to  make  a  perfectly 
fair  and  impartial  report,  subject,  of  coui'se,  to  examination  in 
Court  if  requu-ed.     I  am  not  in  the  least  surprised  that  the  plain- 
tiffs in  the  present  case  objected  to  a  report  fi-om  a  disinterested 
surveyor,  but  in  my  opinion  the  Court  ought  to  have  obtained  such 
a  report  for  its  own  guidance." 

It  is  doubtful  whether  a  judge  should  himself  visit  the  pre-  Inspection 
mises  in  question  and  use  his  own  senses  to  ascertain  whether  an    ^J""^*^''- 
injury  has  been  committed  ;  for  he  may  be  mistaken,  and  it  is  his 
duty  to  decide  on  sworn  evidence  (/). 

The  question,  whether  the  Court  of  Chancery  will  interfere  interlocutory 
interlocutorily  by  injunction  before  the  plaintiff's  right  is  decided  '°J*^"cticD. 
one  way  or  the  other  by  a  trial,  is  one  depending  upon  the  dis- 
cretion of  the  Court,  having  regard  to  all  the  circumstances, 
including  the  clearness,  extent  and  amount  of  the  plaintiff's 
right,  the  injuiy  which  he  is  likely  to  sustain,  his  promptness  in 
complaining,  and  a  comparison  of  the  injury  likel}'  to  result  to  the 
plaintiff  or  defendant  respectively,  in  case  the  ultimate  issue  should 


out  that  in  Julk  v.  Pearson  (1871),  L.  R.  mnti;!n,  or  hearing  of  the  said  action, 

6  Ch.  809,  the  moti)!!  was  treated  as  the  both    parties   are    to    be    at    liberty   to 

hearing,  and  said  that  this  was  probably  exaiiiine  the  said  referee  viva  voce."  See, 

so  in  Cartwright  v.  Last  (1S7G),  Sutoii's  however,  Lfcch  v.  Svhutder  (lb74  .  L.  H. 

Decrees,    ed.    6,    p.   567  ;   W.  N.   1876,  9  Ch.  463. 

p.  60.     The  order  iu  the  last- mentioned  (y   [1904]  A.  C.  179. 

case  was  made    upon  motion,   but  con-  ,  ^  IhiA   n    192 

eluded:     "and  it   is   oidered    that  the  ^              F      r^ \    t,                    t     t. 

further  hearing  of  the  said  motion  do  J")  (1826),  2  C.  &  T.  46o;    31  II.  R. 

stand   over    until    after   such   report   as  "'''• 

aforesaid  shall   have  been  male,   when  (t)  Jackson  v.  Duke  0/ Xcwcastlc {18GA), 

any  of  the  parties  are  to  be  at  liberty  to  3  De  G.  J.  &  S.  275  ;  10  Jur.  N.  S.  688  ; 

apply  to  have  this  action  disposed  of,  leech  v.  Scktccder  (1874),  22  W.  R.  292  ; 

and  at  such  fui-ther  hearing  of  the  said  43  L.  J.  Ch.  232. 
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the  iujuuftiou,  as  the  case  may  be  (/.) .  Aud  the  provision  in  the 
Judicature  Act,  1878  (/),  which  empowers  the  High  Court  of 
Justice  to  grant  an  interlocutory  injunction  "  in  all  cases  in  which 
it  shall  appear  to  the  Court  to  be  just  or  convenient  that  such 
order  should  be  made,"  is  not  intended  to  disturb  the  settled  prin- 
ciples on  which  injunctions  were  fonnerly  granted  or  refused  (;;/). 
It  is  as  to  this  class  of  injunctions  that  the  learned  author  observed 
that,]  as  a  general  rule.  Courts  of  Equity  will  interfere  by 
injunction  in  those  cases  of  disturbance  of  easements  only  where 
the  right  of  the  party  complaining  is  clearly  established,  and  the 
injury  whicli  he  must  necessarily  sustain,  if  the  work  be  allowed 
to  proceed,  is  of  such  a  nature  that  no  adequate  compensation 
can  be  afforded  by  damages  only,  and  "  where  delay  itself  would 
be  a  wrong  "  {>i). 

"  The  leading  principle,"  said  Lord  Brougham  in  Blahemore  v. 
Ghuiiovfjanahirc  Canal  Navigafioit  (o),  "  on  which  I  proceed  in 
dealing  with  this  application, — the  principle  which,  I  humbly 
conceive,  ought,  generally  speaking,  to  be  the  guide  of  the  Court 
and  to  limit  its  discretion  in  granting  injunctions,  at  least  where 
no  special  circumstances  occur, — is,  that  such  a  restraint  shall  be 
imposed  as  may  suffice  to  stop  the  mischief  complained  of,  and, 
where  it  is  to  stay  injury,  to  keep  things  as  they  are  for  tlie 
present." 

[It  is  no  longer  necessary,  in  order  that  an  interlocutory  in- 
junction may  be  obtained,  that  the  e\idence  of  right  shall  be 
conclusive ;  but  a  prima  facie  case  must  be  made  out,  and  the 
Court  must  be  satisfied  that  there  is  a  question  to  be  tried  at  the 
hearing  {p). 

Where  the  plaintiff  obtains  an  interlocutory  injunction,  an  under- 
taking by  him  to  abide  by  any  order  which  the  Court  may  make 
as  to  damages,  in  case  the  Court  should  afterwards  be  of  opinion 
that  the  defendants  have  sustained  any,  by  reason  of  the  order, 


rndtrtaking 
88  to  damaffce 


(/•)  See  2  Daniell,  Chancery  Practice, 
7th  edit.  i;i60. 

(/)  36  &  37  Vict.  c.  6(),  a.  2o,  sub-s.  8. 

(«')  See  lUddow  v.  Jicddoiv  (1878),  L.  R. 
9  Ch.  D.  89;  iJai/  v.  Jtrounrujg  (1873), 
L.  R.  10  Ch.  Div.  at  p.  37,  per  Jiiines, 
L.  J.:  Gn>,kin  v.  Jtalh  (1879;,  L.  R.  13 
Ch.  Div.  324  ;  FUlcher  v.  /fof/yrr/.  (1878), 
27  W.  R.  97.  And  cf.  yorth  London 
Jiail.  Co.  V.  Great  Northern  Hail.  Co. 
(1883),  L.  R.  11  Q.  B.  Div.  30. 


(w)  Per  Sir  T.  Plumer,  M.  R.,  in 
Wyn.^tanleij  v.  Lee  (1818),  2  Lev.  332; 
[cf.  Mogul  tSteam-s/tip  Co.  v.  McGregor, 
Uotv  di-  Co.  (ISSft),  L.  R.  15  Q.  B.  D.  476]. 

(o)  (1832),  1  My.  &  Kee.  185  ;  36  R.  R. 
289,  Preface  vi. 

(p)  Preston  v.  Luck  (1844),  L.  R.  27 
Ch.  Div.  at  p.  506,  per  Ci>ttoii,  L.  J.  ; 
Chalhnder  v.  lioyle  (1887),  L.  R.  3b  Ch. 
Div.  425. 
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[wliich  the  plaintiff  ouf^lit  to  pa}-,  is  inserted  in  ilic  ..id.r  ns  a     I{.in.-.ly  by 
matter  of  course  ((/)  ;   and  where  an  interlocutory   injunction  has     "'J""";*_'"^ 
been  granted  on  such  an  undertaking,  and  it  is  afterwards  h.-ld    '-'"diTt^l'ing 

,    ,1       J.   •    1    J.1     i.     1  1    •      T      •  Its  t<j  dttinHjjea. 

at  tiie  trial  that  the  plamtilr  is  not  entitlod  to  an  injunclinn,  an 
inquiry  as  to  damages  may  he  directed,  even  though  thr  ].lainlilF 
obtained  the  order  ^vithout  any  misrepresentation,  concealment,  (jr 
default  (r). 

In  some  cases  the  Court  has  ordered  a  motion  for  an  interim  Undertaking 
injunction  to  stand  over  until  the  trial,  on  the  defendant  under-  ^"  ^"'''  '^"*'"' 
taking  to  abide  by  any  order  which  may  be  made  at  the  trial  as 
to  pulling  down  the  additional  buildings  to  be  erected  (s) ;  but 
no  such  undertaking  is  required  in  order  to  found  the  jurisdiction 
of  the  Court  over  buildings  erected  after  the  commencement  of 
the  action  (/").] 

A   distinction   has   been    taken   in  some    cases   between  those  Mandatory 
injunctions  which  merely  prevent  the  doing  of  an  act,  and  those  "'J'"'*-"^*""- 
the  consequence  of  which,  either  directly  or  indirectly,  will  be  to 
compel  a  party  to  do  some  act,  as  to  fill  up  a  ditch  (?^),  or  pull 
down  a  wall  (x) ;  the  former  being  granted  on  motion,  the  latter 
[formerly]  on  decree  only. 

This  distinction,  however,  though  recognized,  does  not  appear 
to  have  been  strictly  attended  to:  indeed,  in  one  case(//),  Lord 
Eldon,  though  he  refused  the  order,  as  prayed,  "  to  restrain 
the  defendant  from  continuing  to  keep  certain  roads  out  of 
repair,"  purposely  made  an  order  in  such  a  form  as  to  have 
the  same  effect,  by  making  it  difficult  for  the  defendant  to 
avoid  completely  repairing  his  works.  "  I  take  leave,"  said  Lord 
Brougham,  in  commenting  on  this  case,  in  his  judgment  in  lilnhr- 
morc  V.  Glamorgantihire  Gaiial  Navigation  (2),  "to  agree  with  Lord 
Lyndhurst  in  the  opinion  that,  if  this  Court  has  this  jurisdiction, 
it  would  be  better  to  exercise  it  directly  and  at  once ;  and  I  Anil 

{q)  Chappell  v.  Davidson  (1856),  8  D.  (1876).  I.  R.  10  Eq.  113  ;  24  W.  R.  Diar. 

M.  &  G.  1  ;  Graham  v.  Campbell  (1878),  V*6 ;  Orceincood  v.  Iloriuci/  (1886),  L.  R, 

L.  R.  7  Ch.  Div.  490.  33  Ch.  D.  471. 

{r)   Griffith  V.  Blake  (1884),  L.  R.  27  (»<)  Itulnmon  v.  Lord  Byron  (178.)),    1 

Ch.  Div. '474,  where  the  Lords  Justices  Bro.  C.  C.  .588. 

dissented  from  an  opinion  to  the  contrary  {x)  llijdcr  v.   Betitham  (1750),    1   Vcs. 

expressed  bv  Jessel,  M.  II.,  in  Smith  v.  sen.  ol3. 
l),n/  (1882),  L.  R.  21  Ch.  Div.  421.  (,y)   Lane  v.  Xeicdigate  (1804),  10  Ves. 

(■.v)    TTihon  V.  Toiviwnd  (1860),  1  Dr.  &  192  ;   7  R.  R.  381. 
Sm.  324.  (--)  (1832),  1  My.  &  Kee.  184  ;  36  R.  R. 

(/)  Smith  V.  I)a>i  (1880),  L.  R.  13  Ch.  289,  Preface  vi.  ;  [cf.  the  observations  .,f 

Div.  651  ;   cf.  Aynslcy  v.   Glover  (1874),  Jessel,  M.  R.,  in  Smith  v.  Smith  (IS75; 

L.  R.  18  Eq.  544,  at  p.  553,  per  Jessel,  L.  R.  20  Eq.  at  p.  504  ;  .-ind  Bidwell  v. 

M.  R.  ;  Mackey  v.  Scottish  Wulous'  Fund  LMden  (1890),  63  L.  T.  104.] 
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further  lake  leave  to  add,  that  the  having  recourse  to  a  roundahout 
mode  of  obtainino:  the  ohject  seems  to  cast  a  douht  on  the  jurisdic- 
tion." Thp  question  of  jurisdiction  his  Lordship  does  not  expressly 
decide  ;  "  although,"  he  continues,  *'  we  have  no  right  to  say  there 
is  not  a  precedent  for  taking  a  similar  course  here,  yet  surely 
we  may  pause,  and,  without  denying  the  jurisdiction,  decline  to 
exercise  it." 

[The  Court  has  now  departed  from  the  "roundabout  mode,"  and 
wliere  an  injunction  is  granted,  the  effect  of  which  is  to  require 
the  performance  of  a  certain  act,  such  as  the  pulling  down  and 
removal  of  buildings,  the  order  is  made  in  a  direct  mandatory 
form,  and  not  in  the  indirect  form  hitherto  in  use  (a). 

The  jurisdiction  to  grant  a  mandatory  injunction,  even  on  inter- 
locutory motion,  has,  in  recent  years,  often  been  asserted.  And 
— although  the  jurisdiction  has  not  been  exercised  on  motion 
except  in  grave  and  ui'gent  cases  (/;),  or  when  the  defendant  has 
endeavoiu-ed  to  anticipate  the  action  of  the  Court  by  hurrying  on 
liis  building  after  litigation  has  commenced  (c), — it  seems  that,  but 
for  the  statute  to  be  hereafter  referred  to,  the  Court  would  feel 
bound,  on  the  hearing  of  a  suit  where  no  acquiescence  {(I)  was 
shown,  to  order  the  demolition  of  buildings  erected  in  defiance  of 
a  legal  right  and  to  the  grave  and  serious  injur}^  of  the  person 
entitled  to  such  right  {r), — and  that,  whether  the  buildings  were 
or  were  not  completed  before  action  brought  (/).  To  refuse  a 
mandatory  injunction  in  such  a  case  would  have  been  to  enable  a 
servient  owner,  by  the  exercise  of  diligence  or  contrivance,  to  buy 
out  the  dominant  owner  against  his  will. 

13y  the  statute  (y)  commonly  called  Lord  Cairns'  Act,  it  was 
enacted  as  follows  : — 


(a)  Jackson  v.  Normanby  Brick  Co., 
[1899]  1  Ch.  438;  Seton  on  Decrees, 
oth  iHiit.  p.  oGo. 

(h)  Earl  of  Mcxboroiigh  v.  J?ower  (1843), 
7  Beav.  1?7;  G4  R.  R.  34;  ILrveij  v. 
Smith  (1855),  1  K.i:  J.389;  Wentminsler 
lirymbo  Coal  and  Coke  Co.  v.  Claijlon 
(18b7),  39  L.  J.  Ch.  476  ;  Beadd  v.  I'crry 
(18G6),  L.  R.  3  Eq.  46S. 

[c]  JJnnitl  V.  Firyunon,  [1891]  2 
27;  I'on  Jorl  v.  llornxey,  [1895]  2 
774.  Cf.  KeMe  v.  rode  (1898), 
L.  T.  474;   42  Sol.  Jour.  791. 

((/)  Below,  p.  (ill. 

(e)  Sec  Jiicomh  v.  Knight  (18G3),  9 
Jur.  N.  S.  .529  ;  82  L.  J.  N.  S.  Ch.  601  ; 
London  and  North    Western  Rail.   Co.  v. 


Ch. 
Ch. 
105 


Lancashire  and  Yorkshire  Bail.  Co.  (1867), 
L.  R.  4  Eq.  174  ;  Holmes  \.  r>/o«(184U), 
L.  R.  9  Ch.  214,  n. ;  .S'/;/i7/iv..S'/«i7/i  (1875), 
L.  R.  20  Eq.  at  p.  504,  per  Jessel,  M.  R. ; 
Price  V.  Bala  and  Fistitiiof/  Rail.  Co. 
(1884).  50  L.  T.  Rep.  787  ;  .Shidx.  God- 
frcii,  W.  N.  ^893).  p.  115.  Cf.  Clifford 
V.  ^Holt,  [1899]  1  Ch.  698. 

(/)  Durell  V.  I'ritchnrd  (18G5),  L.  R. 
1  Ch.  244  ;  notwithstandiiijr  becre  v. 
Giust  (183G),  1  Myl.  &  Cr.  51G;  Law- 
rence V.  Austin  (1865),  11  Jur.  N.  S.  576  ; 
and  Curriers'  Co.  v.  Cm  lilt  (1865),  11 
Jur.  N.  S.  7 19.  See  Cit  if  of  London  Brewery 
Co.  V.  Teunant  (1873),L.  R.  9  Ch.  212. 

[g)  21  &  22  Vict.  c.  27,  s.  2.  This 
Act  was  in  terms  repealed  by  the  Statute 
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[''In  all  cases  in  which  the  Court  of  Cliancery  (//)  lias  juris-     R«n<ylvby 
diction   to  entertain  an  application  for  an    injunctiou  ajruiiist  a     "'J"'"''"" 
breach  of   any  covenant,  contract   or  agreoniont,   or   against  the    LofJ  <  '  >-' 
commission  or  continuance  of  any  wroiirrful  a.-t,  or  for  the  specific         ^'''^' 
performance  of  any  covenant,  contraet  or  agreement,  it  shall  be 
lawful  for  the  same  Court,  if  it  shall  tliink  fit,  to  award  damages 
to  the  party  injured,  either  in  addition  to  or  in  substitution  for 
such  injunction  or  specific  performance,  and  sucli  damages  may  bo 
assessed  in  such  manner  as  the  Court  shall  direct." 

Upon  this,  it  has  boon  held  that,  unless  a  case  is  made  for  an  Docanot 
injunction— i.e.,  if  the  injury  complained  of  is  so  trilling  tliat,  S'^n^^lT.r 
even  if  the  Act  had  not  been  passed,  no  injunction  would  have  i"Ji"»t-tiou. 
been  granted  («),  or  if  the  plaintiff  is  disentitled  by  acquiescence 
from  obtaining  an  injunction  {/:),  the  Court  cannot  under  the  Act 
award  damages. 

But  upon  the  further  question,  in  what  cases  the  Act  does  apply,  In  what  caAos 
the  decisions  have  been  somewhat  conflicting.  In  former  editions  "PP'"'"'- 
of  this  treatise  the  question  was  propounded  whether,  given  a  case 
in  which  the  defendant  is  clearly  in  the  wrong,  and  where  an 
appreciable  amount  of  damage,  according  to  the  principles  above 
stated  (/),  will  result  to  the  plaintiff  if  the  wrong  be  allowed  to 
continue,  but  in  which,  on  a  comparison  of  this  damage  witli  the 
damage  which  an  injunction  will  cause  to  the  defendant,  the 
latter  greatly  preponderates,  the  Court  will  look  to  the  defendant's 
interest  as  well  as  to  the  plaintiff's,  and  allow  the  defendant  to 
continue  the  injury  on  paying  damages  for  his  wrong.  It  was 
submitted  that  to  answer  tlds  question  in  the  afTirmative  would  be 
to  permit  one  of  two  neighbours  to  effect  a  compulsory  purchase  of 
the  rights  of  the  other — a  power  which  is  generally  given  only 

Law  Revision  Act,  1883;   but  the  juris-  (1875),  L.  R.  19  Eq.  616.     See  Cit;/  of 

diction  created  by  the  Act  is  uot  iifiected  London  Brewery   Co.  v.    Tntnnnt  (1873), 

by  the  repeal  (per  Baggallay,  L.  J.,  in  L.  R.  9  C\\.,2V1.     These  decisions  do  not 

Sayers  v.    CoU>/cr  (1884),   L.  R.  28  Ch.  apply  to  the  jurisdiction   of   the  Iliffh 

Div.    103).      See  and   consider   Fritz  v.  Court,    under   the   Judicature   Acta,    to 

Hobson  (1880),    L.   R.   14   Ch.   D.    542;  award  damages  for  past  injury  ;    but  so 

Serrao  v.  Noel  (1885),  L.  R.  15  Q.  B.  D.  far  as  the  power  of  the  Chancery  I>ivi- 

549  ;  Dodd  v.  Myers  (1884),  28  Sol.  Jour,  sion  to  award  damages  in  lieu  of  an  in- 

772.  junction — i.e.,    damages   for    past    and 

[h]  Now  the  Chancery  Division  of  the  future  loss  — still  survives,  the  decisions 

High  Court  of  Justice.  are  still  applicable.     See  Kitio  v.  Uitdkin 

(i)  Lawrence  v.  Austin  (1865),  11  Jur.  (1877),  L.  R.  6  Ch.  D.  160. 

N.  S.  576  ;   Durell  v.  Pritchard  (1865),  {k)  Smith  v.   Smith    (1S75),   L    R.  20 

L.  R.  1  Ch.  at  p.  252  ;  Hindley  v.  Emery  Eq.  at  p.  503,  per  Jessel.    M.  R.     Cf. 

(1865),    L.    R.    1    Eq.    52  ;    Aynslei/  v.  Proctor  v.  Bayky   (1889),  L.  R.  42  Ch. 

Glover  (1874),  L.  R.  18  Eq.  544;   Lady  Div.  390. 

Stanley  of  Alder  ley  v.  Earl  of  Shrewsbury  [t)  Page  600. 

G.  39 
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[where  it  is  for  the  puhlic  benefit ;  while  to  answer  it  iu  the 
uegutive  would  be  to  neutralize  or  greatly  diminish  the  effect  of 
the  Act. 

It  seems  that  the  answer  to  this  question  is  in  the  negative  in 
the  ease  of  prohibitory  injunctions  {m)  ;  in  the  case  of  mandatory 
injunctions  it  depends  upon  the  conduct  of  the  defendaut,  and 
whether  the  injmy  to  the  plaintiff  is  trivial  and  can  be  fairly 
com]iensated  by  money  damages. 

Where  the  defendant  has  erected  or  substantially  erected  his 
building,  either  after  action  brought,  or  otherwise  with  notice  of 
/the  plaintiff's  right  and  in  defiance  of  his  protests,  the  judges  have 
'  absolutely  refused  to  allow  him  to  compensate  the  plaintiff  with 
'  damages,  but  have  forced  him  to  pull  down  his  buildings  {n). 

But,  except  for  such  cases  of  wilful  breach  of  iduty,  the  Courts 
have  declined  to  fetter  their  discretion  by  laying  down  any  absolute 
rule  and  have  considered  each  case  upon  its  own  circumstances. 
The  tendency  of  the  earlier  decisions  (o)  was  to  award  damages  in 
preference  to  a  mandatory  injunction  whenever  the  injury  to  the 
plaintiff  could  be  reasonably  estimated  in  money — whenever,  in 
fact,  the  injury  was  not  "  irreparable  "  except  by  the  restoration 
of  the  status  quo  ante.  But,  more  recently,  the  inclination  of  the 
judges  appears  to  have  been  to  exercise  the  discretion  only  in  cases 
where  the  damage  to  the  plaintiff,  although  not  so  trifling  as 
to  exclude  the  jmisdiction  altogether,  is  yet  small  in  amount 
and  capable  of  being  amply  compensated  by  a  money  payment, 
and  when  there  are  special  circumstances  which  would  make  it 
oppressive  to  grant  an  injunction  (p). 


(m)  Cotcper  v.  Laidler,  [1903]  2  Ch. 
337. 

(m)  Smith  V.  Smith  (1875),  L.  R.  20 
Eq.  500;  Krehlv.  BnrriU  (1878),  L.  R. 
7  Ch.  D.  551  ;  11  Ch.  Div.  146  ;  Gaskin 
V.  Balls  (1879),  L.  R.  1.3  Ch.  Div.  324; 
Greenwood  v.  Jlormcy  (I8S6),  L.  R.  33 
Ch.  D.  471  ;  Lnwrnicc  v.  Horton  (1K90), 
59  L.  J.  Ch.  440  ;  62  L.  T.  749  ;  38  W.  R. 
555  ;  I'arker  v.  Stanky  (1902),  60  W.  R. 
282  ;  and  see  note  (c),  p.  608. 

(o)  Johnson  v.  Wyatt  (1863),  9  Jur. 
N.  S.  1333 ;  henberg  v.  pAtfit  India  Ilouse 
Ettate  Co.  0863),  10  Jur.  N.  S.  221 ;  33 
L.  J.N.S.  Ch.  31(2:  7?o»r«  v.  Zaw  (1870), 
L.  R  9  Eq.  636  ;  liutt  v.  Eurl  of  Derby 
(1S74),  ref<md  to  by  Jot-scl,  M.  R.,  at 
L.  R.  18  Yji\.  J).  55;'),  and  by  Kckewich, 
J.,  at  G3  L.  T.  381  ;  Lculy  Stanley  of 
Aldtrley  v.   Earl  of  Shrewsbury    (1876). 


L.  R.  19  Eq.  616  ;  National  Provincial 
Plate  Glasa  Insurance  Co.  v.  Prudential 
Assurance  Co.  (1877),  L.  R.  6  Ch.  D. 
757  ;  Holland  v.  Worley  (1884),  L,  R.  26 
Ch.  D.  578. 

{p)  Senior  v.  Paivson  (1865),  L.  R.  3 
Eq.  330  ;  Aynsley  v.  Glover  (1874),  L.  R. 
18  Eq.  at  p.  554  ;  Smith  v.  Smith  (1875), 
L.  R.  20  Eq.  500  ;  Allen  v.  Ayres 
(1884),  W.  N.  p.  242;  Dicker  v.  Popham 
(1890;,  63  L.  T.  379;  jMartin  v.  Price, 
[1894]  1  Ch.  276;  Shrlfcr  v.  City  of 
London  Electric  Lighting  Co.,  [1895]  1 
Ch.  287  ;  Young  v.  Star  Omnibus  Co., 
Ltd.  (1902),  86  L.  T.  41  ;  Cou-pcr  v. 
Laidlir,  [1903]  2  Ch.  337  ;  Colls  v.  Home 
and  Colonial  Stores,  Ltd.,  [1904]  A.  C. 
192  (per  Lord  Mncnaghti'ii),  212  (per 
Lord  Lindley) ;  Kiw  v.  Jolly,  [1906]  1 
Ch.  480;  affd.  [1907]  A.  C.  1. 
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[It  seems  that  damages  might  be  awarded  under  the  Act  oven    R*-' 
for  injury  douo   after  the  issue  of  the  writ  (y),  and  possibly  for  ^  "' 
injury  whicli  may  be  exjiected  to  accrue  after  judgment  (r).  ^'"'^ '  ""*••' 

In  some  cases,  even   though   there   lias   been  no    such  acqui-  Injury tft..r 
escence  as  to  amount  to  a  constructive  grant  of  a  right  (a),  the  1'*'^'"" 
plaintiff  may  be  barred  by  delay  from  obtaining  a  remedy  by  Lachl.^' 
injunction  (^).] 


(q)  Davenport  v.  Rylands  (1865),  L.  R.  Cooper  v.  TTuhbuck  (1860),  30  Beav.  160; 

1  Eq.  302  ;  Fritz  v.  Hohson  (1880),  L.  R.  Gaslcin  v.  lialh  (1879),  L.  R.  13  Ch.  Div. 

14  Ch.  D.  542.  324  ;    Young  v.   Star  Ommbm   Co.,  Ltd., 

{r)  See  Dicker  v.  Popham,  ubi  sup.  ubi  sup.     But  see  Eut/ff  v.  Scott  (1874), 

(s)  As  to  which,  see  above,  p.  65.  L.  R.  18  Eq.  444,  and  the  cases  there 

{t)   Wicks  V.  Hunt  (1859),  Johns.  372  ;  cited. 
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ABANDONMENT.     See  ExTiNQxneHMENT. 

ABATEMENT  OF  NUISANCE  OR  OBSTRUCTION,  676  et  seq. 
apprehended  injury,  whether  justifies,  574. 
by  person  injured  is  justified,  676. 
care  required  in,  417,  578. 
disposal  of  material  after,  579. 
on  neighbour's  soil,  576,  577. 
on  own  soil,  577. 
request  to  remove,  in  what  case  required,  578,  588. 

either  to  lessor  or  lessee  sufficient,  578. 
trespass  for  purpose  of,  justified,  576. 

when  notice  of  should  be  given,  578. 
unnecessary  damage  not  to  be  done  in,  578. 

whether  difference  herein  in  respect  of  public  nuisance,  578. 
when  justified  by  danger  or  apprehension  of  disturbance,  574. 

ABUTTALS, 

in  conveyance,  easement  implied  from,  112. 

ACCESSIONS 

to  natural  stream,  right  to,  307. 

ACCIDENT.     See  Action  ;  Act  of  God. 

ACQUIESCENCE, 

breach  of  restrictive  covenant  in,  may  operate  as  release,  83. 
by  person  incapable  of  resisting  will  not  be  inferred,  215. 
Effect  in  equity,  twofold, 

1.  To  give  title  to  easement,  65. 

by  company,  69. 
by  infant,  69. 
by  reversioner,  69. 
what  amounts  to,  67. 

2.  To  prevent  Court  from  aiding  enforcement  of  right,  611. 

what  amounts  to,  558. 
Effect  of,  at  laic, 

in  acts  adverse  to  the  existence  of  easements,  31,  46,  519,  558. 

what  amounts  to,  558. 
in  interruption  of  enjoyment,  under  Prescription  Act,  206,  234. 

ACQUIRED  EASEMENTS 
in  running  water,  239. 
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ACQUISITION  OF  EASEMENTS,  29  it  scq.     See  Geant  ;  Peesceiption. 
by  gTiint,  coiistructivo,  G5. 
express,  30,  77. 
in  equity,  63. 

may  be  by  agreement  wathout  deed,  63. 
must  be  under  seal  at  common  law,  30,  49  et  seq. 
except  in  case  of  co-parceners,  30. 
implied,  111. 

by  acquiescence,  65. 

of  continuous  and  apparent  easements,  115. 
of  waj'S,  137. 

on  disposition  by  will,  126,  146,  153,  154. 
lost,  191. 

not  put  an  end  to  by  Prescription  Act,  199. 
title  may  be  obtained  by,  after  twenty  years'  enjoyment, 
191,  192,  197,  225. 
by  parol  agreement, 
at  law,  30. 

revocable,  31,  48. 

but  reasonable    notice  of    revocation    must    be 
given,  63. 
in  equity,  63. 
by  prescription,  185. 

duration  of  enjoyment  necessary  for,  before  the  Prescription  Act, 

188. 
since  the  Prescription  Act, 
199. 
ACT  OF  GOD, 

action  does  not  lie  for  consequence  of,  466. 

ACT  OF  PARLIAMENT.    See  Statute. 

ACT  OF  PERCEPTION, 

whether  required  for  acquisition  of  right  to  water,  248. 

ACTION.     See  Daji ages  ;   Distuebance  ;  Injunction  ;  Negligence  ;   Sttb- 

TEEBANEAN  WaTEE. 

by  reversioner,  215,  682. 

pleading  in,  596. 
does  not  lie  for  damage  without  injury,  416. 
for  disturbance  of  easement,  569. 

against  maintainer  of  nuisance,  588. 

landlord,  589. 
by  reversioner,  582. 

pleading  in,  596. 
by  several  with  common  interest,  588. 
notice,  when  must  be  given  before,  588. 
parties  to, 

defendant,  588. 
pkintiff,  581. 
pleadings,  593. 
lies  for  infringement  of  right,  though  no  actual  damage,  249. 

to  support,  notwithstanding  modem  build- 
ings, when,  374,  403. 


INDEX.  Olo 

ACT10T<!~co,,fin,te(i. 

lies  for  injury  accidentally  occasioi.od  in  doiny  a  lawful  act,  when,  415. 
neyligeuce  in  fact,  when,  415. 
law  always,  4U. 
trespass  in  respect  of  support,  whether,  397. 
on  the  case,  pleading  rig-ht  under  Prescription  Act,  206. 
what  interest  in  dominant  tenement  necessary  or  sufficient  for  injun.tion 
602.  •" 

who  may  be  sued,  588. 
who  may  sue,  581,  602. 

ACTUS,  346. 

AFFIRMATIVE  EASEMENTS,  22. 

acquisition  of,  may  be  resisted  by  action,  22,  31)7. 

instances  of,  23. 

whether  right  to  support  is,  397. 

AGREEMENT 

enforced  by  injunction,  600. 

not  under  seal,  is  parol  though  written,  520. 

under  seal.     See  Geant. 

Talid  though  not  under  seal,  63. 

not  in  wi-iting,  if  executed  or  acted  upon,  63. 
AIR.     See  Light. 

common  law  respecting,  same  as  that  respecting  light,  338. 
easement  of,  338. 

need  not  flow  through  defined  channel  over  servient  tenement,  343. 
not  to  be  always  coupled  with  light,  604. 
right  not  to  have  air  polluted  not  an  easement,  343. 
right  to  free  passage  of,  to  windmill,  338. 
to  windows,  341. 

ALTERATION   OF   DOMINANT  TENEMENT.      See  Enceoachhe.nt  ; 

EXTINOUISHIIENT. 

effect  of,  during  period  of  prescription,  204,  527. 

in  working  extinguishment  of  easement,  501,  521,  528,  549,  554. 

on  right  of  way,  357,  498. 
encroachment,  by,  528. 
for  purpose  of  rebuilding,  502. 
increasing  biu'den  on  servient  tenement  by,  501. 

in  mode  of  enjoyment  of  easement  does  not  defeat  the  right,  502,  535. 
legal  inference  that  owner  intends  to  preserve  rights  on,  527. 
permanent,  effect  of,  521,  549,  554. 
restoration  after,  effect  of,  554, 

ALTERATION  OF  PLANE  OF  WINDOW, 

effect  of,  549. 

AMERICA, 

law  of,  as  to  light,  6,  337. 

loss  of  right  of  way  by  non-user,  558. 
repair  of  upper  and  lower  stories,  479. 
support,  6,  404,  479. 
watercourses,  239,  505. 
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-\^'C1ENT  LIGHTS.     6'«  Ligut. 

A^'GLE  OF  FORTY-FIVE  DEGREES,  329. 
no  hard  and  fast  rule,  331. 
provisions  of  Metropolis  Management,  &c.  Act  -with  regard  to,  329, 

ANIMALS, 

dan(ferou8,  when  damage  by,  actionable,  427,  46S,  470, 
liability  for  enticing  animals  on  to  land  and  injuring,  467. 

APERTURE, 

defines  access  of  light  under  s.  3  of  Prescription  Act,  204, 
required  for  act^uisitiou  of  easement  of  :iir,  339. 

light,  316. 
skylight  is  sufficient,  317. 

a  "  window,"  205. 

ArPAREXT  .(IND  XON-APPARENT, 
di\-i8ion  of  easements  into,  25. 

"APPERTAINING  AND  BELONGING," 

construction  of,  87. 

conveyance  includes  easements,  &c.  since  Conveyancing  Act,  1881,  .83. 

APPROPRIATION.     See  WATEECOtrESE  ;  Light. 

first,  does  not  confer  right  in  excess  of  natural  right,  242. 

right  to  flow  of  stream  in  its  natural  course,  independent  of,  244,  272. 

to  confer  right  in  excess  of  natiu-al  right, 

1.  Must  be  continued  for  period  sufficient  to  create  easement,  275. 

2.  Must  actually  afPect  others  during  that  period,  275. 

of  artificial  and  temporary  watercourse  confers  no  right  to  continuance 
of  it,  290,  301,  309. 

APPURTENANCES, 

effect  of  express  grant  of,  83,  87,  103. 

pass  on  conveyance  of  tenement  to  which  they  appertain,  83. 

severance  of  dominant  tenement,  86. 
right  xmconuected  with  enjoyment  of  land  cannot  be  appurtenant  to 
land,  15. 

ARTIFICIAL  WATERCOUTISE,  295. 

repair  of,  falls  on  dominant  owner,  476,  489,  509. 

right  to  discharge  or  receive  water  by,  may  be  acquired  by  enjoyment, 

295. 
rights  of  riparian  owners  on,  maybe  same  as  on  natural  stream,  296,  310. 

ARTIFICIAL  WORKS, 

repair  of,  falls  on  dominant  owner,  476,  509. 

AS  OF  RIGHT, 

enjoyment  must  be,  206,  207,  229. 

gate  kejjt  locked  will  not  prevent  user  of  right  of  way  being,  233. 

pleading  must  state  enjoyment  to  have  been,  when,  207,  594. 

ASPHALTUM, 

right  to  support  from,  294. 
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ASSIGNEE 

liable  for  continuance  of  disturbance,  10. 

request  to,  to  remove  uuinauco  on  land,  when  required,  679. 

whether  bound  by  acquiescence  of  assignor,  69. 

ASSIGNMENT 

of  land  passes  its  easements,  83. 

if  of  part  of  land,  easements  apportioned,  86,  506. 

ASSIGNS, 

right  of  way  for,  extends  to  all  licensees,  367. 
who  included  in  tei-m,  367,  368. 


BANK, 

parol  licence  to  lower,  40. 

spoil,  right  to  make,  is  an  affirmative  easement,  23. 

BANKS  SEPARATING  FIELDS, 
ownership  of,  464. 

BED  OF  RIVER, 

ownership  of,  239. 

right  to  drive  pile  into,  is  an  affii-mative  easement,  23. 

BEYOND  THE  SEAS, 

no  provision  in  Prescription  Act  for  person,  225. 

BOUNDARY  DITCHES,    FENCES,  TREES.      Sec  Ditches;  Fencbs; 

Teees. 

BREWERY, 

nuisance  by,  453. 

BRIDGES, 

liability  to  repair,  noticed,  486,  487. 
licence  to  build,  33. 

BRINE 

may  be  abstracted  by  operations  on  adjoining  land,  291. 
subsidence  caused  by  pumping,  291. 

BUILDING, 

badly  constructed,  whether  entitled  to  support,  404. 

eflPect  of  grant  for  pui-pose  of,  13,  113. 

entitled  to  support  must  be  kept  in  repair,  403. 

increase  of  weight  of  land  by,  effect  of,  on  natural  right  of  support,  374, 

403. 
no  natural  right  to  support  of  land  burdened  with,  387  ci  s(q. 

of,  from  other  buildings,  405  et  seq. 
pulling  down  to  repair  or  rebuild  docs  nut  involve  loss  of  easenuiits.  .'lO'j. 
521  etseq.,  549  et  scq. 
nor  prevent  Prescription  Act  continuing  to  run,  527. 
right  to  support  for,  acquired  by  twenty  years'  enjojTnent,  391 ,  402,  406. 
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BUIhDI'SG— continued. 

right  to  support  for,  by  adjacent  land,  none  at  common  law,  387. 
by  adjoining  building,  159,  405  et  seq. 
by  grant  of  land  with  buildings   erected,  or  for 
purpose  of  building,  113,  393. 
support  of,  by  adjacent  land,  can  be  acquired  by  prescription,  391,  402, 

406. 
none  at  common  law,  387  et  seq. 
by  building,  acquired  by  prescription,  406. 
no  natural  right,  405  et  seq. 
water  supporting,  no  right  to  continuance  of,  293,  373. 

BUILDING  ACT, 

effect  on  easements,  515. 
party  walls,  464. 
windows,  329,  515. 

BUILDING  LAND, 

effect  of  description  as,  on  easement  of  light,  85. 

BUEDEN 

on  servient  tenement  must  not  be  increased,  403,  404,  495,  498,  501,  507, 
528  et  seq.,  537,  648  et  seq.,  566  et  seq. 

BURIAL, 

right  to  bury  in  another's  vault  is  an  easement,  24. 

can  be  created  by  deed  only,  39. 

CANAL, 

acquiescence  in  water  being  taken  from,  72,  76. 

adverse  right  to  water  of,  contrary  to  use  to  which  water  is  appropriated 

by  statute,  192. 
diversion  of  water  for,  309. 

right  of  persons  licensed  by  owners  of,  to  take  water,  311. 
right  to  support  for,  114,  385. 

CARE  REQUIRED  IN  ABATING,  417,  578. 

CASE, 

action  of,  592. 

upon,  pleading  right  under  Prescription  Act,  206. 

CATTLE.     See  Fences. 

damage  to,  through  want  of  repair  of  fence,  467,  468. 

pasturing,  17. 

trespass  of,  48,  53,  465,  468. 

CAUSE  OF  EASEMENTS 
must  be  perpetual,  18. 

CELLAR  FLAP  IN  HIGHWAY, 
nuisance  by,  432. 

CESSATION  OF  ENJOYMENT,  520  et  seq.,  556  et  seq.     See  Extinquish- 

MEJJT. 
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CHALK  BURNING, 

nuisance  by,  418. 

CHANNEL  FOR  WATERCOURSE, 

must  bo  dofinod,  273. 

CHURCH, 

way  to,  344. 

a  way  of  necessity,  171. 

CLAM, 

easement  cannot  bo  acquired  by  secret  user,  231,  405,  411. 
CLOTHES, 

easement  to  hang,  24. 

COALS, 

licence  to  stack,  48,  55. 

COLLIERY.     See  Mine. 

COMING  TO  NUISANCE,  441. 
doctrine  now  exploded,  452. 

COMMON, 

right  of,  how  acquired  under  Prescription  Act,  200. 
in  gross,  17. 

COMMON  ENEMY, 
the  sea  is,  430. 

COMMON  LAW, 

grant  of  easements  at,  77. 
prescription  at,  188. 

not  superseded  by  Prescription  Act,  199,  5G3. 
release  of  easement  at,  512. 
right  by,  easement  distinguished  from,  5. 
support,  no  right  to,  for  buildings  at,  387. 
right  to,  for  soil  at,  372. 

at,  not  taken  away  by  Waterworks  Clauses  Act,  1847 
382. 
COMPANY 

bound  by  acquiescence,  69,  73. 

COMPENSATION 

for  easements,  under  Lands  Clauses  or  Railways  Clauses  Act,  614. 
for  mines,  by  canals  and  railways,  384. 

CONNECTED  WITH  USE  OF  TENEMENT, 
easement  must  be,  15. 

CONSENT.     See  Acquiescence  ;  Licence. 

form  of,  imder  the  Prescription  Act,  201,  203,  205. 

CONSIDERATION.     See  Licence. 

for  licence  does  not  affect  its  revocability  at  law,  GO. 
necessary  in  equity,  63. 
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CONSTRUCTION 

of  instruments  creating  easements,  77  et  seq.,  357,  365,  499,  501. 

in  particular  cases,  366. 

where  rig-ht  to  let  down  surface  claimed,  376. 

of  worda  "appertaining  and  belonging,"  87  et  seq.,  91  et  seq. 

"used,  occupied,  and  enjoyed  therewith,"  88. 

of  description,  112,  113. 

CONSTRUCTIVE  GRANT  OF  EASEMENT, 
acquiescence,  inferred  from,  65. 
extent  limited  by  necessity,  70. 

CONSTRUCTIVE  NOTICE 

of  consent  or  agreement  under  Prescription  Act,  what  is,  201. 
of  restrictive  covenants,  82. 

CONTENTIOUS  ENJOYMENT 
not  "as  of  right,"  229. 

CONTINUANCE.     See  Appeopeiation. 

of  diflturbance  of  easement,  fresh  action  may  be  brought  for,  588. 

who  liable  for,  588. 
of  nuisance,  action  for,  against  whom,  589. 

damage  not  recoverable  for  expectation  of,  573. 

CONTINUOUS  AND  APPARENT  EASEMENTS, 

definition  of,  25. 

implied  grant  of,  87,  HI,  115,  137. 

meaning  of  continuous,  138. 

CONTINUOUS  AND  DISCONTINUOUS  EASEMENTS, 
easements  may  be  divided  into,  25. 

CONTRACT 

enforced  by  injunction,  600. 

for  grant  of  easement,  effect  of,  in  equity,  63. 

for  sale,  efifect  of,  on  doctrine  of  implied  grant,  128. 

impUcation  of  grant  is  subject  to,  131. 

CONTRACTOR, 

liability  of  employer  for  acts  of,  589. 

CONVENIENCE 

of  locaUty  docs  not  excuse  nuisance,  455  et  seq. 

CONVEYANCE, 

effect  of  abuttals  in,  112. 

description  of  grantee  in,  113. 
reference  to  mode  of  occupation  in,  108. 
purpose  of  grant  in,  113. 
of  dominant  tenement,  easements  pass  on,  83. 
oJ  two  tenements  simultaneously,  implied  grant  of  easements  on,  128. 
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CONVEYANCING  ACT,  1881, 

general  words  implied  by,  83,  103. 

cases  on  effect  of,  103  ct  acq. 
grant  of  easements  "  used  and  enjoyed"  implied  by,  103. 
mode  of  granting  easements  under,  77. 

COPARCENERS, 

exception  from  rule  that  things  in  grant  pass  only  by  deed,  30. 

COPYHOLD, 

custom  not  within  Prescription  Act,  200. 

immemorial  cixstom  may  be  proved  notwithstanding  Proscription  Act, 
208. 

CORPOREAL  PROPERTY, 

dominant  tenement  need  not  be,  1 1 . 
easement  attaches  on,  9. 

COUNTY  COURT, 

jurisdiction  in  cases  of  easement,  580. 

COVENANT, 

affirmative,  does  not  inin  with  land  in  equity,  82. 
benefit  of,  when  enforceable  by  subsequent  jnirchaser,  82. 
burden  of,  does  not  run  with  land  at  law,  80. 

in  equity,  81. 
for  quiet  enjoyment,  effect  of,  85. 
may  operate  as  grant  of  easement,  80. 
runniDg  with  land  resembles  easement,  80. 

CROWN 

not  bound  by  sect.  3  of  Prescription  Act,  204. 

CUJUS  EST  SOLUM  EJUS  EST  USQUE  AD  C(ELUM,  6,  275,  314. 

CUSTOM  OF  LONDON 
as  to  gutters,  117. 

as  to  lights,  no  justification  in  cases  under  the  Prescription  Act,  343. 
as  to  rebuilding  on  ancient  foundations,  343. 

CUSTOMARY  RIGHTS 

distinguished  from  easements,  3. 
instances  of,  3. 

CUSTOMS, 

claims  by,  under  Prescription  Act,  200. 

easements  distinguished  from,  3. 

for  way  to  church,  344. 

instances  of,  3. 

must  be  reasonable,  4. 

to  let  down  surface,  375. 
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DAMAGE.    See  Action  :  Mine  ;  Paeties  to  Action  ;  Suppobt  ;  Eeveesioneb  ; 
Tkespassee. 
defeuJant  building  witli  his  eyes  open  not  let  off  with,  610. 
if  must  follow,  thouffh  has  not  yet,  abatemeut  justifiable,  574, 
in  doing  nccessan-  works,  dominant  owner  must  repair,  496. 
permanent,  reijuired  to  support  action  by  reversioner,  582. 

qiKtrf,  as  to  continuance  of  separate  acts,  216,  582. 
preventiblo,  whether  actionable  if  caused  in  doing  legal  act,  416. 
whether  necessary  to  maintain  suit,  244,  270. 
without  injury,  not  actionable,  416. 

DAMAGES 

for  breach  of  agreement  to  grant  licence,  63. 
in  lieu  of  injunction,  609. 

measure  of,  in  action  for  injury  to  reversion,  585. 
undertaking  as  to,  606. 

DAM  IN  STREAM, 

for  purposes  of  mill  or  irrigation,  when  lawful,  244,  274. 
otherwise  requires  easement  to  justify  it,  274. 

LAMNUit  ABSQUE  INJURIA, 
not  actionable,  416. 

DANGER, 

when  will  justify  abatement,  574. 

DANGEROUS  INSTRUMENTS  AND  GOODS.     See  Animais. 

for  protection  of  premises,  ground  of  liability  for  injury  by,  427,  468,  470. 

DECREASE 

in  size  of  window,  effect  of,  501,  547. 

DEED.     See  Aoeekjient  ;  Geant. 

equitable  right  to  easement  may  be  acquired  without,  63. 
required  for  grant  of  easement  at  law,  30,  49,  51. 

except  in  case  of  coparceners,  30. 

for  release  of  easement  at  law,  542. 
Scotland,  easement  can  be  created  without  deed  in,  30. 

DEFECT  IN  TITLE, 

easement  is,  6. 

DEFENCE,  596. 

DEFINITE, 

channel  or  watercourse  must  be,  273. 
enjoyment  of  easement  must  be,  235. 

DEFINITION  OF  EASEMENT,  8. 

DEROGATING  FROM  GRANT, 

rule  against,  17,  108,  112,  157,  293,  343,  383,  482, 

applies,  although  tenement  in  lease  or  mortgage,  126,  127,  343. 

where  intention  appears  from  abuttals  in  conveyance,  112. 
from  description  of  grantee,  113, 
from  purpose  of  grant,  113. 
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DEROGATING  FROM  GUAt^T-ccUinued 

rule  agam«t,  goverued  by  intention  uu.l  circun.stancoH.  1,1) 
no  implied  reservation  on  prin-^iplo  of   l.l? 
where  grunt  nuule  for  e.pres.s  puq.o..,  in,  293.  393.  482 
buildingH  already  creeled,  3^3. 

DESCRIPTION  OF  GRANTEE, 

effect  of,  in  creating  easement,  113. 

DESTINATION  BU  PERE  BE  FAMILLE,  111. 

DESTRUCTION  OF  DOMINANT  TENEMENT 

for  purpose  of  rebuilding,  effect  of.  502,  ;521  et  sea.,  549  H  .co 
permanent,  effect  of,  521,  549,  554, 

DEVIATION, 

right  to  deviate  from  way,  when,  490. 

DEVISE, 

when  grant  of  continuous  and  apparent  easements  implied  in    134 
when  right  of  way  implied  in,  145,  146,  164. 

DIRECTION 

of  way,  by  whom  determined,  510. 
of  way  of  necessity,  182. 

DISABILITIES, 

provision  for,  under  Prescription  Act,  210,  224,  227. 

DISCHARGE 

of  rain  water,  right  of,  23. 

of  running  water,  right  of,  274. 

not  bound  to  continue,  of  artificial  stream,  296. 

DISCLAIMER 

of  easement,  effect  of,  562. 

DISCONTINUOUS  EASEMENTS, 

definition  of,  25. 

DISPOSITION 

of  owner  of  two  tenements,  its  effect  as  to  easements.  III  et  scq. 

its  effect  where  disposition  by  will,  126,  134, 

146,  153,  154. 
its  effect  where  tenements  in  lease  or  mort- 
gage, 126,  127. 
manner  of  pleading,  595. 

DISTURBANCE  OF  EASEMENTS,  569  rt  ,cq.     See  Damage  ;    Revsh- 

SIONEE. 

abatement  of,  576. 

when  notice  must  be  given  before,  578. 
action  for,  569,  580. 

when  disturbance  is  continuing,  588. 

when  notice  must  be  given  before,  688. 
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DISTURBANCE  OF  EXSEMEiiTS—conthiiied. 

distinction  between  action  for,  and  for  nuisance,  569 

imminent  danger  of,  may  be  restrained,  574. 

injury  must  be  substantial,  570. 

injury  must  have  acci-ued,  573. 

light,  test  in  case  of  obstruction  of,  571. 

quia  timet,  action  for,  674. 

remedies  for,  576  et  seq. 

by  act  of  party,  576.     See  Abatement  ;  Repaib. 

by  action,  580.     See  Action  ;  Injtjnction. 
■when  notice  must  be  given  before,  588. 
•light  interference  by  plaintiff  no  answer  to  action  for,  573. 
test  in  case  of  obstruction  of  light,  671. 
total  obstruction  not  necessary  to  constitute,  570. 
what  amounts  to,  569. 

DITCH 

separating  fields,  ownership  of,  464. 

Dl-V-ERSION  OF  STREAM, 

artificial,  rights  of  riparian  o-^Tiers  on,  296,  310. 

artificial  stream  may  be  diverted  where  grant  not  by  deed,  33. 

for  improvement  of  channel  does  not  affect  natural  right  to  the  water, 

603,  537. 
for  purposes  of  mill  or  irrigation,  when  lawful,  245,  217. 
no  right  to  continuance  of,  309. 
requires  easement  to  justify,  274. 

DIVISIBILITY  OF  EASEMENTS 

on  severance  of  dominant  tenement,  86,  506. 

DOMINANT  TENEMENT, 

alteration  of,  effect  of,  501  et  seq.,  528  et  seq.,  549  et  seq. 
definition  of,  2. 

easement  must  be  connected  with  use  of,  15,  17. 
easements  di\'ibible  on  severance  of,  86,  506. 

but  burden  on  servient  tenement  must  not  be  increased,  507. 
easements  pass  on  conveyance  of,  83. 
must  belong  to  different  owner  to  servient  tenement,  17. 
need  not  have  been  actually  acquired  at  date  of  instrument  creating 

easement,  13,  18. 
owner  of,  bound  to  repair  artificial  works,  476,  509. 

damage  done  in  doing  necessary  works,  496. 

has  right  of  repair,  488,  492,  496. 

may  not  extend  his  easement,  498.     See  Bxtedbn, 
pulling  down  for  purpose  of  rebuilding,  502. 
severance  of,  effect  of,  86,  606. 
what  is,  2. 

DOOR, 

closing  of,  not  an  abandoimient  of  way,  560. 
whether  a  sign  apparent  of  an  easement,  25,  151,  156. 
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DRAIN,     See  IIousk. 

abstracting'  water  on  adjoining  land  by,  not  actionable,  291. 

implied  g-niut  and  reservation  of,  upon  severance  of  house  from  adjacent 

property,  118,  158,  16G. 
no  right  to  compel  continuance  of  flow  of  water  from,  308. 
opening  drain  on  own  land  into  another's  sewer  there,  action  for,  57 1 . 
right  to  deepen,  493. 

make  a  drain  must  be  granted  by  deed,  30. 
who  liable  for  nuisance  from,  .589. 

DURATION  OF  EASEMENT 

by  implied  grant,  127. 
by  necessity,  178. 


EASEMENTS, 

acquisition  of.      See    AcauisiTioN   of  Easements;    Deeooatino  from 
Geant  ;  Grant  ;  Peksceiption. 
by  express  grant,  29  c<  seq. 

1.  At  law,  30  et  seq.,  77  et  seq. 

2.  In  equity,  63. 

by  implied  grant,  \\l  ct  seq. 

1.  Of  continuous  and  apparent  easements,  115  et  seq. 

on  disposition  by  will,  126. 

2.  Of  ways,  \Z1  et  seq. 

on  disposition  by  will,  146,  153,  154. 

3.  Of  easements  of  necessity,  111  et  seq. 

by  imputed  or  constructive  grant,  Qa  et  seq.,  Ill,  11. 5  et  seq.,  137 
et  seq. 
limited  by  necessity,  70. 
by  lost  grant,  191. 

may  be  for  less  than  fee  simple  interest,  225. 
secus  under  Prescription  Act,  225. 
by  prescription, 

at  common  law,  188  et  seq. 
under  the  Prescription  Act,  200  et  seq. 
from  whom  they  may  be  acquired,  29,  214,  225.     And  see  Railway 
Co.  ;  Reversioner  ;  Tenant  for  Life,  &c. 
classification  of,  affirmative  and  negative,  22,  397. 
apparent  and  non-apparent,  25. 
continuous  and  discontinuous,  25,  115. 
deed  necessary  for  grant  of,  30. 
defect  in  title,  6. 
definition  of,  8. 

distinguished  from  common  law  rights,  5. 
customary  rights,  3. 
licences,  2. 
obligations,  2. 
profits  a  prendre,  I,  10. 
disturbance  of,  remedies  for,  576  et  seq.     &«  Distuebanck  of  Easements. 

what  is,  569  et  seq. 
divisibility  of,  on  severance  of  dominant  tenement,  86,  506. 
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EASEMENTS— <-0H<i>uW. 

dominimt  tenement,  must  be  connected  with,  15. 

need  not  have  been  actually  acquired  at  date  of 
grant,  13,  18. 
enjojTnent,  alteration  in  mode  of,  does  not  defeat  easement,  502,  535. 
ttiuitablo  riglit  to,  may  be  acquired  -without  deed,  63. 
essential  qualities  of,  8. 
exchange  under  Settled  Land  Acts,  grant  or  reservation  of  easement  on, 

29. 
express  grant  of,  may  exclude  servient  owner  from  participation,  498. 
extent  of,  498. 

extinguishment  of.     See  Exxingvisiimext. 
by  express  release,  bl'let  seq. 

1.  By  deed,  512. 

2.  By  licence  to  obstruct,  31,  47,  519. 

3.  By  statute,  512. 

General  Inclosure  Act,  513. 
Inclosure  Act  of  184.5.  .514. 
Lands  and  Railways  Clauses  Acts,  514. 
Settled  Land  Acts,  515. 
by  implied  release,  516  e<  seq. 

1.  By  merger,  180,  516. 

by  statutory  title,  519. 

2.  By  non-user,  521,  526,  556. 

3.  By  alteration   of   di)minant  tenement,   501.    528,    ')49.     See 

ALTEEA.TI0N  OF  DoSn.N'ANT  TENEMENT. 

house  about  to  be  built,  grant  for,  13. 

incidents  of,  475  et  seq. 

incorporeal  hereditament,  whether  easement  can  be  attached  to,  11. 

in  gross,  14. 

cannot  bo  acquired  under  Prescription  Act,  207. 
instances  of  affirmative,  23. 

negative,  24. 
kinds  of,  22.     See  Aie  ;  Light  ;  Nuisance;  Peospect  ;  SirrroKT;  Water; 

Wateecouese  ;  Wat. 
"  land  "  within  Vendor  and  Purchaser  Act,  9. 
licence,  easement  distinguished  from,  2. 

eflPeetof,  31,  47. 

revocable,  31,  58. 
obligation  of,  attaches  on  servient  tenement,  9. 
origin  of,  27. 

partition  under  Settled  I^nd  Acts,  grant  a  reservation  of  easements  on,  29. 
pleading  of,  593. 
qualities  of,  8  et  seq. 

1.  Incorporeal,  8. 

2.  Imposed  on  property,  not  persons,  9. 

3.  Confer  no  right  to  profits,  10. 

4.  Imposed  f<jr  the  beneficial  enjoyment  of  real  property,  10. 

corporeal  or  incorporeal,  11. 
in  gross,  14. 

5.  Two  tenements,  dominant  and  8er\'ient,  17. 
G.  By  civil  law  causes  of,  must  be  perpetual,  18. 
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EASEMENTS-cowf-i'/dW. 
release  of, 

express,  by  deed,  ,542. 

by  licence,  31,  17. 
by  .statute,  512. 
implied,  by  alteration  of  dominant  tenement.  .'J02,  ')21  i-t  srq. 
by  merger,  180. 
by  non-nser,  .V20  et  seq.,  !>r)G. 
secondary,  492. 
severance  of  dominant  tenement,  casements  attach  to  sovorcd  portions  on, 

86,  r)QG. 
spurious,  to  compel  servient  owner  to  repair,   477  ft  srq.     Sre  Pauty 

"Walls  and  Fences. 
subjects  of,  22.  See  Am:  Light;  Nuisance;  Pkosi-ect;  SurroitT;  Water; 

Wateecotjrse  ;  Way. 
tenant  for  life,  powers  of,  with  respect  to,  29. 
tenements,  there  must  be  dominant  and  servient,  17. 
term  of,  whether  may  be  acquired  for  less  than  fee  simple  interest,  214, 

225. 
to  let  down  soil,  374. 

cannot  be  acquired  by  custom,  375. 
grant  of  minerals  not  enough,  376. 
how  granted,  376. 

whether  can  be  acquired  by  prescription,  375. 
vague  grant  of,  how  assigned,  510. 

EAVES, 

easement  for,  276. 

not  lost  by  raising  roof,  537. 
over  neighbour's  land,  may  be  abated  before  actual  damage,  574. 

EMPLOYER, 

when  liable  for  acts  of  contractor,  589. 

ENCROACHMENT, 

care  required  in  removing,  417. 
loss  of  easement  by,  528,  537,  553. 

when  tenement  altered,  529,  554.     See  Ai.teeation  of  DoiriNAXT 
Tenement. 
restoration  of  dominant  tenement  after,  effect  of,  554. 

ENJOYMENT  TO  CONFER  EASEMENT, 

against  whom  it  must  be  had,  217.     Jnd  sec  Idiot  ;  Infant  ;  Mabried 

WoiiAN  ;  Reveesionee  ;  Tenant  foe  Life,  &c. 
by  one  tenant  against  another  holding  of  the  same  landlord,  203. 
effect  of  cessation  of,  .'527. 
extent  and  mode  of,  200,  205,  498. 
for  whose  benefit  it  enures,  227. 
how  commencing,  40. 
light,  in  case  of,  317. 
must  be  uninterrupted,  186. 

capable  of  interruption,  236. 

definite,  235. 
must  continue  down  to  action,  when,  202,  205. 

40  (2) 
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ENJOYMENT  TO  CONFER  EASEMENT— fo;i<»JM<i. 
must  not  be  extended,  498. 
need  not  be  under  proper  claim  of  right,  200. 
not  necessary  to  confer  natural  right,  248. 
of  prospect,  confers  no  right,  335. 

of  water  percolating  underground  confers  no  right,  277  et  seq.,  291. 
Prescription  Act,  under,  200  et  seq. 
qualities  of,  peaceable,  open,  and  as  of  right,  228. 
ways,  in  cases  of,  186. 
what  amounts  to  an  interruption  of, 

at  common  law,  228. 

by  the  statute,  206,  229,  234. 

ENLARGEMENT 

of  window,  effect  of,  529  et  seq.,  546. 

EQUITY, 

acquisition  of  easement  by  agreement  in,  63. 

acquiescence  in,  65. 
fusion  of,  with  law,  30,  580,  599. 
release  of  easements  may  be  by  agreement  in,  512. 

ESCAPE 

of  water,  &c.  and  dangerous  substances,  liability  for,  470. 

ESSENTIAL  QUALITIES  OF  EASEMENTS,  8. 

EVIDENCE 

as  to  extent  and  nature  of  easement,  when  admissible,  78. 
of  larger  easement  will  prove  a  less  one,  353. 

as  to  rights  of  way,  352. 
of  right  as  against  reversioner,  215,  220,  221,  582,  587. 

EXCAVATION.     See  Pit. 

effect  of,  on  right  to  support,  373,  403. 

EXCESSIVE  USER,  498,  528  et  seq.,  560  et  seq. 

EXPERT, 

reference  to,  604. 

EXPRESS  GRANT.     See  Geant. 

construction  of  instrument,  77,  80,  88. 
deed  necessary  for,  30,  49,  51. 
deed  not  necessary  for,  in  Scotland,  30. 
extent  and  mode  of  enjoyment  where  there  is,  498. 
of  appurtenances,  effect  of,  83,  87,  103. 

of  casements  by   words   "appertaining  and  belonging,"    "used  and 
enjoyed,"  &c.,  87. 
referring  to  occupation,  108. 

EXTENSION  OF  ENJOYMENT,  498  et  seq. 

EXTENT  OF  EASEMENTS,  498  et  seq. 
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EXTINGUISHMENT  OF  EASEMENTS,  .'512  n  ,r,,. 

by  alteration  of  dominant  toncmont,  498  et  seq.,  528,  549.     5«  Altkiu- 

TiON  OF  Dominant  Tenement. 
by  express  relea.se, 

at  law,  must  bo  under  seal,  512. 

by  parol  licence,  31,  47,  520. 

in  equity,  need  not  be  under  seal,  512. 

statutes  operate  as  express  release,  512. 

under  Settled  Land  Act,  515. 
by  implied  release,  516  et  seq. 

1.  By  merger,  18,  156,  180,  516.     -Sr^  Unity. 

by  Act  of  Parliament,  512,  519. 
General  Inclosure  Act,  1801 ..  513. 
Inclosure  Act,  1 845 . ,  5 14 . 
Lands  and  Railwajs  Clauses  Acts,  514. 
only  where  the  estate  in  both   is  of  an  equally  perdurable 

nature,  516. 
unless  this  be  the  case  the  easement  is  suspended  only,  510. 
whether  unity  of  seisin  is  sufficient  without  unity  of  possession 
518.  ' 

2.  By  necessity,  519. 

easement  put  an  end  to  by  licence  given  to  servient  owner  to  do 
some  act  inconsistent  with  the  enjoyment  of  it,  31,  47,  519. 

3.  By  cessation  of  enjoyment,  520,  556. 

alteration  of  temporary  nature,  as  for  purpose  of  rebuilding  not 

sufficient,  502,  521,  549. 
civil  law  required  some  act  to  be  done  by  the  servient  owner 
■while  such  altered  status  continued,  527. 
quccrc  if  necessary  in  English  law,  528. 
intention  to  relinquish  necessary,  526,  556. 
legal  inference  that  dominant  owner  intends  to  preserve  rights, 

527. 
material  question — is  it  the  intention  of  the  dominant  owner  to 

renounce  his  right  ?  526,  556. 
on  encroachment,   528,   553.     See  Alteeation  of  Dominant 

Tenement  ;  Enceoachment. 
owner  of  dominant  tenement  must  acquiesce  to  render  sucli 

cessation  valid,  520. 
permanent  alteration  of  dominant  tenement  evinces  intention  to 
abandon  right,  521. 
whether  enough  to  extinguish  it,  521,  527,  549,  554. 
Prescription  Act  docs  not  iu  terms  apply  to,  520. 

EXTRAORDINARY  AJMOUNT  OF  LIGHT, 
claim  to,  332. 


FACIA, 

easement  to  use,  24. 

FEME  COVERT, 

disability  of,  under  Prescription  Act,  224. 
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FENCES.    Sfe  Hedges  ;  Highways  ;  Pit. 

common  law  liability  to  keep  in  one's  own  cattle,  465. 
easement  to  keep  in  repair,  as  against  cattle  of  neighbour,  46.). 
Gen.r.il  Imlosure  Act,  1845,  prox-isions  of,  as  to,  467. 
liability  f.-r  tuticing  animals  on  to  land  and  injurbig,  467. 
ownership  of,  404. 

FISH, 

obstruction  of,  in  river,  2T2. 
right  to,  a  projit  a  prendre,  1,2. 

quare  whether  within  Prescription  Act,  200, 

FLAP  TO  CELLAR, 

damage  by  fall  of,  when  actionable,  432. 

FORCIBLE  ENJOYMENT 

•will  not  confer  easement,  229. 

FORGE, 

nuisance  from,  parol  licence  will  not  justify,  39. 

FORM  OF  GRANT  OF  EASEMENT,  77. 

FORMED  ROAD, 

whether  required,  that  way  may  pa^ss  by  implied  grant,  102. 

FORTY-FIVE  DEGREES, 
rule  us  to  angle  of,  329. 

fail-  working  rule  only,  331. 
FOULING 
of  air,  342. 
of  natural  stream, 

actionable,  310,  312. 
right  of  licensee  in  respect  of,  311. 
right  of,  may  be  acquired,  124,  275,  311,  439,  440. 
of  percolating  water,  actionable,  295. 

FOUNDATIONS.     &e  Houses;  Suppoet. 

digging  su  as  to  let  down  adjoining  house,  419. 

FOUNDROUS, 

right  to  deviate  if  way  becomes,  490. 

FRAUDS,  STATUTE  OF, 

effect  of,  on  agreement  for  easement,  57,  65. 
licence  to  use  laud  not  within,  2. 

FRUIT  TREES, 

interference  with,  by  overhanging  trees  on  adjoining  premises  actionable, 

474. 
right  U)  nail  to  wall  is  an  affirmative  casement,  24. 


GATE.     iSftf  Abatement. 
abatement  of,  579. 

locking  a,  across  way,  action  for,  by  reversioner,  585. 
may  not  be  made  across  a  private  way,  507,  570. 
right  of  way  may  be  actjuired  although  gate  kept  locked,  233. 


INDEX.  c.,, 

GENERAL  WORDS, 

"appertaining,  belonging,"  &c.,  87,  91. 
implied  by  Conveyancing  Act,  83,  1(J3. 
"  used,  occupied  and  enjoyed,"  88. 

GLAZED  TILES 

no  defence  in  action  for  obscuring  windows,  33o. 

GRANT.     See  Deuooatino  from  Gbant. 

distinguished  from  licence,  2,  30,  47,  .jo    ;-,] 

grantor  may  not  derogate  from,  'lOS.'  1 IV  , i,,  ,.57,  ,93,  353   393   ,g, 

lost,  doctrine  of,  191.  .        .        ,  «oo,  o»o,  10-. 

of  appurtenances,  effect  of,  83,  87,  103. 
of  easement, 

constructive,  by  acquiescence,  65. 
is  limited  by  necessity,  70. 
what  amounts  to  acquiescence,  G7. 
express, 

construction  of  instrument,  77,  78, 
covenant  may  operate  as,  80. 
deed  necessary  for,  at  common  law,  30,  19,  51. 
form  of,  at  common  law,  77,  80. 

under  Conveyancing  Act,  77. 
under  Statute  of  Uses,  77. 
of    easements,    "appertaining    and    belonging,"    "  u.m-J  and 
enjoyed,"  &c.,  87. 
whether  closes  must  have  been  divided  before 

severance,  102. 
whether  formed  ti-ack  necessary,  102. 
by  reference  to  occupation,  108. 
construction  of,  88. 
implied, 

by  rule  against  derogation  from  grant,  U2  et  seq.     See  Deko- 

OATING  FEOM  GeANT. 

of  continuous  and  apparent  easements  upon  severance  of  owner- 
ship, 111,  115  et  seq. 
grant  implied  although  sale  is  by  mortgagee,  127. 
on  disposition  by  will,  126. 
of  ways,  137  et  seq.,  156. 

grant  implied  where  disposition  by  will,  IIC,  153,  154. 
on  simultaneous  sales,  128. 
under  Conveyancing  Act,  83,  103. 
where  one  tenement  in  lease.  126. 
where  sale  is  by  mortgagee,  127. 
of  minerals, 

construction  of,  376. 
effect  of,  on  right  to  support,  375. 
of  tenement,  can-ies  easements,  83. 

for  special   purpose   as  for   building,   &c.,  implication  ..f 

grant  on,  13,  113,  293,  393. 
with  buildings  erected  thereon,  393. 
what  words  sufficient  to  pass  easements,  87. 
whether  negative  easement  lies  in,  80. 
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GROSS, 

easement  cannot  be  in,  14. 

prescription  for  right  in,  not  within  Prescription  Act,  207. 

HAYSTACK, 

licence  to  put,  4G. 

HEAT, 

nuiaancc  by,  455,  460. 

HEATING  WATER 

of  natural  stream  actionable,  269. 

HEDGES.    See  Fences. 

HEIGHT, 

not  to  build  beyond  a  certain  height  a  negative  easement,  25. 

HIGHWAY.     See  Nuisance. 

dedication,  extent  presumed,  437. 

highway  rate,  exemption  from,  of  persons  liable  to  repair  ratione  tenurce, 

48G. 
liability  to  repair  by  prescription  or  tenure,  486. 
not  an  casement,  15. 

repair,  no  right  to,  where  no  obligation  to,  488. 
rights  of  public  in,  15. 
rights  of  repairing,  488. 

HOUSE.     See  Abatement  ;  Building  ;  Support. 

grant  of  land  for  purpose  of  building,  easements  implied  on,  13,  113. 
modem,  may  be  pulled  down  without  shoring  neighbour's,  418. 

and  Avithout  gi\Tng  notice,  426. 
pulling  down  to  repair  does  not  involve  loss  of  easements,  502. 
to  be  built,  grant  of  easement  for,  13,  113. 


IDIOT, 

provision  in  Prescription  Act  with  regard  to  disability  of,  224. 

IMP.\SSABLE, 

right  to  deviate  if  way  becomes,  490. 

IMPLICATION  OF  SECONDARY  EASEMENTS,  492. 

IMPLIED  GRANT  OF  EASEMENTS, 
abuttals  in  the  conveyance,  from,  112. 
continuous  and  apparent,  111,  115,  137. 
description  of  the  grantee,  from,  113. 
duration  of,  127. 
how  pleaded,  595. 

is  subject  to  the  express  contract  and  surrounding  circumstances,  134. 
on  ground  that  grantor  may  not  derogate  from  his  grant,  108,  112,  113, 

157,  203,  383,  393,  482. 
on  severance,  111,  125. 
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IMPLIED  GRANT  OF  BASEMEmS-co,Un„ud. 
onus  of  proving-,  is  on  party  claiminfr.  137. 
purpose  of  the  grant,  from,  13,  113,  293,  393   482 
ways,  137.  >        ,        • 

where  one  tenement  in  k'ano,  120. 

is  contracted  to  bo  sold,  128. 
where  sales  simultaneous,  128. 
where  tenement  in  mortgage,  127. 

IMPLIED  RESERVATION, 

none,  157. 

INCIDENTS  OF  EASEMENTS,  475. 

INCLOSURE  ACT, 

as  to  fencing,  467. 

extinguishment  of  easements  by,  513. 

INCORPOREAL  HEREDITAMENT, 

created  or  transferred  by  deed  tmly,  51. 
whether  easement  may  be  accessory  to  un,  11. 

INCREASE 

of  burden  of  easement,  effect  of,  404,  498,  501,  528  ct  seq.,  537,  548   566 
of  size  of  window,  529,  546.  ' 

INFANT, 

disability  of,  under  Prescription  Act,  224. 

effect  of  user  by,  227. 

may  be  bound  by  acquiescence,  69. 

INFRINGEMENT  OF  EASEMENT.     See  Distuebance. 

IN  GROSS, 

common,  right  of,  17. 

easement,  14. 

profit  a  prendre,  14,  207. 

INJUNCTION,  599  et  seq.    See  Mandatosy  Injunction. 
against  obstruction  to  light,  571,  602. 

form  of,  G03. 
air,  to  protect,  only  granted  when  case  made,  604. 
as  to  effect  of  acquiescence,  69,  611. 
damages  in  lieu  of,  609. 
in  cases  of  contract,  600. 

danger,  574. 
inchoate  right  under  Prescription  Act  not  protected  by,  206. 
injury  must  be  substantial,  600,  601. 

or  continuous,  601. 
interest  in  premises  sufficient  to  sustain  action  for,  582,  002. 
interlocutory,  605. 
laches  in  claiming,  611. 
mandatory,  607. 

against  defendant  building  after  notice,  610. 
may  be  granted  by  Common  Law  Court,  599. 


634  INDEX. 

INJUNCTION— roH/iHi^-rf. 

not  confined  to  cases  of  personal  inconvenience,  602. 
not  granted  unless  injury  substiintial,  600. 

■when  injury  temporary,  601. 
public  nuisance,  individual  may  restrain,  by,  600. 
(/Mia  iimft,  57-4. 

undertaking?  a.s  to  damages,  where  interlocutory  injunction  granted,  606. 
when  granted,  599  et  seq. 

JSJVRIA, 

always  actionable,  270,  414. 

damage  without,  never  actionable,  416. 

INSPECTION  BY  JUDGE,  605. 

INTEREST, 

licence  coupled  with,  irrevocable,  2,  31. 

what,  sufficient  to  sustain  action  for  disturbance,  582,  602. 

INTERFERENCE  WITH  EASEMENTS.     See  Disturbance. 
actionable,  when,  580. 

in  case  of  water,  270. 
plaintiff's  own  obstruction  no  answer  to  action  for,  573. 

INTERLOCITTORY  INJUNCTION, 

undertaking  as  to  damages,  606. 
when  granted,  605. 

INTERRUPTION.     .SV*  Pleading  ;  Peesckiption. 
effect  of, 

1.  In  enjoyment  as  of  right,  186. 

2.  In  enjoyment  in  fact,  186. 

The  latter  also  of  two  kinds, 

1.  As  at  common  law,  187,  229. 

2.  Under  the  Prescription  Act,  206,  229,  234. 
enjoyment  must  be  capable  of,  236. 

for  more  than  a  year  before  action  brought  defeats  right,  199. 

IRRIGATION, 

when  rivers  may  be  used  for,  244,  272,  571. 

ITER,  346. 

JUS  SPATIAXDI, 

not  known  to  law,  22. 

LACHES. 

effect  of,  in  equity,  611. 

LAND, 

covenants  running  with,  80. 

natural  right  U)  support  for,  372. 

what  included  in  expression,  under  Conveyancing  Act,  85. 

LANDLORD.     See  Reveesionke. 

when  liable  for  obstruction  by  tenant,  589. 


IM.KX.  gjjr, 

LANDS  CLAUSES  ACT, 
compensation  under,  511. 
limited  owner  has  no  p„w.T  to  -r.mt  fas-meiit  under,  10. 

LEASE, 

casements  appurtenant  pass  by,  83. 

implied  over  lessor's  land,  126. 

not  over  land  subsequently  acquire.l  by  \i-miit,  ViT. 
where  other  tenement  in  lease,  120. 
effect  of  covenant  for  quiet  enjoyment,  85. 

general  words  in  creating  easements,  87. 
effect  of,  on  doctrine  of  implied  grant,  12(). 
exclusion  of,  term  of,  in  computing  time  under  rroecriptiun  Act   'JOy 

220,  222. 
of  mines,  effect  of,  on  right  to  support,  380. 

LEGALIZATION  OF  PRIVATE  NUISANCE,  439. 

LENGTH  OF  TIME.    See  Peesceiptiox. 

Li'X  NON  FAVET  BELICATORVM  VOTIS,  452. 

LICENCE. 

cannot  create  an  easement,  31,  4". 

to  bury  in  particular  vault,  39. 

to  carry  on  noisy  trade,  39. 
damage  for  breach  of  agreement  to  grant,  03. 
distinguished  from  easement,  2. 

grant,  2,  31,  49. 
executed,  to  do  act  of  a  permanent  kind,  may  extinguish  easement,  31, 

47,  519. 
grantee  of,  cannot  maintain  action  against  stranger,  2. 
nature  of,  52. 
not  assignable,  2.  ^ 

of  riparian  proprietor  gives  no  right  to  stream,  311. 
parol,  effect  of,  31. 

reasonable  notice  required  of  revocation  of,  31,  G3. 
revocable,  31,  48,  52,  58. 
to  use  water,  effect  of,  311. 
whether  may  be  granted  without  a  deed,  discussed,  31  el  seq. 

lAGHT,  Sli  et  neq.     jSW- Air  ;  Peospect. 
a  negative  easement,  24,  315. 
acquisition  of, 

by  acquiescence  and  encouragement,  65, 
by  agreement,  30,  63. 

at  law,  must  be  by  deed,  30. 
in  equity,  need  not  be  under  seal,  03. 
by  description  of  grantee,  1 1 3. 

by  general  words  implied  by  Conveyancing  Act,  84,  103  rl  trq. 
whether  notice  excludes,  107. 

reference  to  building  plan  excludes,  105,  107. 
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LIGHT— eiiitiniud. 

aoquisitiou  of — eontinued. 

by  implication  of  {rrant  on  sale  of  house  with  window,  108,  115,  119, 
121,  123,  126. 
although  tenement  in  lease,  126. 
although  tenements  in  mortgage,  127. 
or  proposed  window,  128. 
or  side  of  land  for  purpose  of  building,  113. 
not  by  implied  reservation,  157. 
mere  appropriation,  314. 
by  lost  grant  presumed  from  twenty  years'  existence  of  window,  192. 
by  prescription, 

at  common  law,  188. 

under  Prescription  Act,  204.  213,  218. 

acquired  absolutely  and  indefeasibly  by  twenty  years'  en- 
joyment even  though  tenements  in  lease,  204,  215, 
219,  220,  222,  227. 
Crown  not  bound  by  Act,  204. 
enjoyment  need  not  be  "  as  of  right,"  204,  219. 
time  runs  notwithstanding  disability  of  sen-icnt  owner,  204, 
219,  220,  222,  224. 
by  purpose  for  which  grant  made,  113. 
actual  user  not  requisite  for  acquisition  of,  317. 
America,  law  of,  as  to,  337. 
angle  of  forty-five  degrees,  rule  as  to,  329. 

no  hard  and  fast  rule,  331. 
aperture  required  for  acquisition  of,  316. 

skylight  is  sufficient,  317. 
bad,  how  far  protected,  333. 

borrowed  light,  no  defence  to  offer  to  provide,  335. 
custom  of  London  as  to,  343. 
distinguished  from  natural  rights,  6. 
extent  of  right  to,  317  et  seg. 
extraordinary  amount  of,  no  claim  to,  332. 
glazed  tiles,  no  defence  to  offer  to  put  in,  335.  • 
lateral, 

no  natural  right  to,  314. 
proof  of  damage  to,  601. 

loss  of  right  to.      S'^'-  EXTINOUISHHENT. 

by  acquiescing  in  obstruction  of,  47,  519. 
by  merger.     See  Meeoee. 

unity  of  possession,  119,  180,  516. 

of  seisin  without  possession,  not  sufficient,  518. 
by  taking  down  without  intention  to  rebuild,  521. 
or  blocking  up  window,  522. 
not  unless  adjoining  owner  acts,  527. 
effect  of  decrease  of  size  of  window,  547,  573. 
whether  house  may  be  restored  after,  555. 
right  not  lost  by  altering  situation  of  window,  528  el  seq.,  546. 
nor  by  altering  plane  of  window,  549. 
altering  use  of  room,  334,  502. 
enlarging,  546. 
under  Lands  Clauses  Acts,  514. 
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lAGKT— continued. 

no  implied  wan-anty  that  houRo  has  eiwomont  of,  6. 
obstruction  of, 

abatement  of,  o77. 

death  of  plaintiff  in  action  for,  588. 

injunction  to  restrain,  when  granted,  COl. 

must  amount  to  a  nuisance,  317  ct  seq.,  ."532,  517,  571. 

reversioner,  whether  may  sue  for,  582,  583,  584,  687. 

slight  diminution  by  plaintiff  no  answer,  573. 

temporary,  G02. 

test  of,  334,  571. 

when  damages  only  granted  for,  009. 

when  mandatory  injunction  gi-anted  to  prevent,  (;07. 

whether  substitution  of  other  light  any  dcfiMice,  335. 

whether  tenant  of  house  may  be  sued  for,  589. 
other  light, 

no  answer  that  plaintiff  gets  additional,  335. 

whether  to  be  taken  into  consideration,  571. 
right  of  railway  company  to,  315. 
suspension  of  right  to,  517. 
what  amounts  to  actionable  obstructioji,  571. 
when  house  unfurnished,  129. 

LIME  PIT 

may  be  a  nuisance,  453. 

LIMITATIONS,  STATUTE  OF, 

when  time  begins  to  run  in  cases  of  withdrawal  of  support,  41.1. 

LOCKS, 

right  to  open,  an  easement,  23. 

LONDON, 

cause  of  action  arising  in,  can  be  tried  in  Mayor's  Court,  581. 
custom  of,  as  to  guttei's,  117. 

does  not  prevail  against  twenty  years' enjoyment  of  light,  343. 

to  rebuild  to  any  height  on  old  foundations,  343. 
party  walls  in,  regulated  by  London  Building  Act,  1894.  .404. 

LORD  CAIRNS'  ACT,  608,  609. 

LOSS  OF  RIGHT.     See  ExTmauiSHMENT. 

LOST  GRANT, 

doctrine  of,  191. 

evidence  admissible  to  rebut  presimipiion,  194,  195,  107. 

incapacity  to  grant  negatives,  197. 

objection  to,  198. 
easement  may  exist  for  less  than  fee  simple  interest  by,  225. 

sccHs  where  acquired  under  Prescription  Act,  225. 
may  be  presumed  against  landlord  in  favour  of  tenant,  227. 
pleading,  594,  59). 

presumption  made  where  state  of  affairs  otherwise  unexplained.  193. 
title  may  be  obtained  by,  after  twenty  years'  enjoyment,  191,  192,  197, 
225. 
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LUNATIC  OR  IDIOT, 

disability  of,  224. 

LYING  BY, 
effect  of,  65. 


MANDATORY  INJL^XTION, 
form  of,  608. 
when  granted,  607,  610. 

on  interlocutory  motion,  608. 

MARKET,  16. 

way  to,  a  way  of  necessity,  171. 

M.\RRIED  WOMEN, 

provision  in  Prescription  Act  with  regard  to,  224. 

MAYOR'S  COURT, 

jxirisdiction  of,  581. 

MEDIUM  FILUM  AQU.T., 

riparian  owner  entitled  to  soil  of  river  to,  239. 

MERGER, 

extinguishment  by,  when  o-wner  of  dominant  and  servient  tenements 

has  an  estate  in  fee  simple  in  both,  of  an  equally  high  and  perdurable 

nature,  18,  116,  180,  516. 
if  estates  not  in  fee  and  equally  high  and  perdurable,  easements  are 

suspended  only  and  revive  on  severance,  516. 
unity  of  seisin,  without  unity  of  possession,  is  not  fcufficient  to  effect, 

518. 
ways  of  necessity,  whether  extinguished  by,  180. 
whether  easements  extinguished  by,  revive  on  severance,  97,  116,  180, 

517,  519. 

METROPOLITAN  BL'ILDING  ACT.     See  Buildino  Act. 

MILL.     Sn  Wateecourse. 

alteration  in  wlieel,  effect  of,  530. 

MILL  DAM, 

when  it  may  be  pulled  down,  577. 

MILL  STREAM, 

e:is<.moiit8  in  connection  with,  23,  21. 

mint:, 

I}uty  of  mine  owner, 

(a)  Not  to  work  so  as  to  let  down  surface,  372  et  scq. 

except  right  to  do  so  granted  or  reserved,  23,  80,  374  et  seq. 
by  grant,  374. 
by  lease,  380. 
by  statute,  383. 
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MINE — conlinued. 

Duty  of  mine  owner — coiitinucd. 

(a)  Not  to  work  so  an  to  let  dow-n  Hurfucc— ro»j/i>iMr</. 

right  to  let  down  surfaco  not  acqiiirod  hy  ciwUjni,  37.'.. 

nor  by  mere  grant  of  minoralH,  Z7C<. 

whether  by  user,  qiucrr,  375. 
not  bound  to  continue  temporary  support,  an  to  keep  u  (lr..wiiid 

mine  full  of  water,  292. 
nor  to  abstain  from  draining  under^rround  water,  29.'t,  :i73. 
when  right  of  action  accrues  for  withdniwal  of  support,  374. 

(b)  As  to  houses  and  other  structures  ..u  surfaco  of  adjacent  noil, 

no  duty  to  support,  3.S7. 

unless  cannot  be  let  down  without  letting  down  surface, 
374,  403. 
or  houses  have  stood  for  twenty  years,  391,  402. 
or  surface  granted  for  express  purpose  of  ercttionn, 
113,  13.5,  393. 
with  houses  existing  at  time  "if 
severance,  111  <■<  »fq.,  393. 

(c)  As  to  water, 

discharge  of,  whether  bound  to  continue,  296. 
grant  of  right  to  discharge  water,  275. 

not  liable  for  affecting  support  by  letting  free  stibtc-rrancouji 
water,  293,  373. 
draining  off  .stored  water,  291. 

surface  water,  292. 
intercepting    subterraneous    water    percolating 
through  strata,  280  et  scq. 
not  permitted  to  alter  from  clean  to  foul,  295. 

unless  easement  acquired,  275. 
whether  liable  for  causing  flow  of  subterraneous  water,  290. 
right  to  use  surface  for  working,  an  easement,  23. 
rights  incidental  to,  172,  173,  493. 

MORTGAGEE 

bound  by  acquiescence,  69,  note  (A). 

sale  by,  effect  of,  on  doctrine  of  implied  grant,  127. 

NAME  PLATE, 

easement  to  affix,  24. 

view  of,  can  be  obstructed,  337. 

NATURAL  RIGHT.    See  Light  ;  Soti'oet  ;  "WAXEEcociiSE. 

NECESSITY, 

constructive  grant  of  easement  is  limited  by,  70. 
easement  of,  171  ft  scq. 

arises  as  incident  to  reservation  as  well  as  grant,  173. 
duration  of,  178. 
extent  of,  177,  357. 
how  pleaded,  595. 

implied  by  law  to  effect  intention,  171. 
both  upon  grant  and  reservation,  173. 
only  when  property  cannot  be  used  at  all  without  casement.  1 72. 
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JfECESSTTY—cuntitined. 
easement  of — continued. 

right  measured  by  nature  of  grant  or  reservation,  177. 
whether  continues  after  necessity  ceases,  178. 

extinguished  by  unity  of  ownership,  180. 
revived  on  subsequent  severance,  180,  519. 
extinguishment  by,  519. 

of  easement  of,  by  unity  of  seisin,  180. 
qualified  thctiry  of,  114. 
way  of,  17-4  et  scq. 

direction  of,  182,  510. 
e.\tent  of,  177,  357. 

NEGATIVE  EASEMENT,  22. 
instances  of,  24. 
whether  right  of  support  is,  24,  397,  413. 

NEGLIGENCE,  414  et  seq.     See  Abatement. 
by  public  officers,  428. 
causing  a  public  nuisance,  432. 
in  exercising  a  limited  right,  428. 
in  fact  and  in  law,  414  et  seq. 
in  keeping  dangerous  animals,  427. 
in  law,  414. 
in  removing  support, 

when  right  to  support  exists,  415. 

in  other  cases,  417. 
when  actionable,  426. 

NEMO  TEXETUR  DIVINARE,  574. 

NOISE, 

nuisance  by,  439,  450,  454,  455,  586. 

easement  to  create,  cannot  be  conferred  by  parol  licence,  39. 

NON-.:VPPARENT  EASEMENTS,  25. 

NON  COMPOS  MENTIS, 

provision  in  Prescription  Act  with  regard  to  person,  224. 

NON-USER, 

loss  of  casement  by,  520  et  seq.,  556  et  seq. 

NOTICE, 

constructive,  of  agreement  for  enjoyment  under  Prescription  Act,  201. 

equitable  grant  of  easement  defeated  by  conveyance  to  purchaser  with- 
out, 126. 

of  agreement  to  grant  easement,  how  affects  purchaser,  62. 

of  covenant  affecting  land,  how  affects  purchaser,  81. 
constructive,  sufficient,  82. 

of  intent  to  remove  support  from  house,  when  not  required,  426. 

to  remove  nuisance,  when  abatement  unlawful  without,  578. 
when  must  be  given  before  action,  588. 

to  trespasser  of  dangerous  instruments  for  protection  of  premises,  427, 
470. 


inim:x. 
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NUISANCE.     -SV  Abatement  ;  Distuebance ;  LEOALir.ATio\  ;  Noim-    1'it 
Plbadinqs  ;  Public  Nuiaance. 
by  brewery,  453,  458. 
by  brick-buming,  456,  457,  4^iH. 
by  burning  chalk,  448. 
by  candlo-inaking,  450. 
by  cellar  flap  in  highway,  4'i'2. 
by  crowds  obstructing  highway,  455. 
by  dj'-e  house,  453. 

by  excavation  adjoining  footway,  468. 
by  fat-melting  business,  455. 
by  heat,  455,  460. 
by  noise,  439,  450,  454,  465,  461. 

by  noisy  trade,  parol  lic(^nce  will  not  confer  easement  to  create,  39. 
by  overhanging  trees,  455,  473. 
by  pig  sty,  453. 
by  pollution  of  water,  440,  455. 
by  small-pox  hospital,  454,  460. 
by  soap -boiling,  454. 
by  tan  house,  453. 
by  vibration,  439,  455. 

convenience  of  locality  does  not  excuse,  i oo  ct  wq. 
distinguished  from  disturbance  of  easement,  439. 
doctrine  of  coming  to,  exploded,  441. 
instances  of,  453 — 455. 
may  be  legalized  by  time,  439. 
not  excused  by  convenience,  455  ct  t<cq.,  599. 
obstruction  to  light  must  amount  to,  317  ct  scq.,  332,  547,  571. 
previous  notice  to  abate,  when  necessary,  578. 
private,  legalized  by  twenty  years'  existence,  439,  440. 
public,  liability  for  negligence  causing,  432. 

may  be  restrained  at  suit  of  individual,  452,  600. 

no  prescription  for,  440. 

person  sustaining  special  iujury  may  bring  action  fur,  452,  600. 
what  amounts  to,  439,  452. 
who  liable  for,  5S8. 


OBLIGATION, 

easement  distinguished  from  an,  2. 

OBSTRUCTION, 

abatement  of,  545. 

by  gate,  whether  obstruction  to  private  way,  507,  570. 

by  trees,  whether  servient  owner  liable  for,  507. 

to  way,  how  long  must  be  acquiesced  in  to  lose  right,  558. 

OCCUPANCY, 

effect  of  reference  in  conveyance  to,  in  creating  easement,  108. 
right  to  water  of  natural  stream  does  not  depend  on  first,  242. 

OCCUPIER, 

when  liable  for  disturbance  of  eivseraent  or  nuisjince  rm  land,  588. 
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ONUS  OF  PROOF 

in  case  of  implied  grant,  137. 

ORDER  IN   YATES  V.  JACK,  603. 
not  now  suitable,  G03. 

ORIGIN  OF  EASEMENTS,  27. 

OVERHANGING  BUILDINGS,  275,  314. 

OVERHANGING  TREES,  473. 

0\\'NER  OF  TWO  TENEMENTS, 

disposition  of.  111,  l\5  et  seq.,  137  ct  seq. 
pleading  of,  595. 

OW'NERSHIP.     5<^e  Possession  :  Unity. 


PAROL, 

agreement  for  easement  by,  63. 
licence  revocable,  31. 

PARTICULARS  OF  SALE, 

eflfect  of  condition  as  to  building  in,  128,  133. 
of  plan  in,  132. 

PARTIES  TO  ACTION  FOR  DISTURBANCE, 
ilifendant, 

employer,  when  liable  for  contractor' .s  act  or  default,  -"iSQ. 

landlord  not  liable  for  tenant's  act  duiing  tenancy,  rjS'J. 

party  actually  creating  disturbance  liable,  588. 

stranger,  when  defendant  liable  for,  589. 
jdaintifF, 

interest  of,  what  is  .'U^cient  to  sustain  action,  5^2,  (102. 

occupier  may  ulwajs  sue,  681. 

reversioner  may,  when,  582. 

successive  occupiers  or  reversioners  may  sue  for  continuance,  588. 

PARTITION 

imder  Settled  Land  Acts,  grant  or  reservation  of  easements  on,  29. 

PARTY  WALL,  463. 
rjwnership  of,  463. 
provisions  of  Building  Act  as  to,  464. 

do  not  authorise  obstruction  of  ancient  lights,  515. 
rights  of  co-owners  of,  463. 
taking  down,  423,  124. 

PERCEPTION, 

act  of,  whether  required  to  establish  natural  right  to  water,  248. 

PERCOLATING  WATER,  277  et  seq. 
no  right  to  foul,  295. 
no  right  to  support  from,  293,  373. 

but  semi-liquid  silt  or  pitch  is  not,  294,  374. 
not  within  sect.  2  of  Prescription  Act,  201. 
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PERMISSION 

to  use  stream  cannot  be  given  to  tliinl  party,  313. 

PERMISSIVE  ENJOYMENT,  233. 

easement  may  be  acquired  by,  under  Prescription  Act,  201,  202. 
of  water,  right  acquired  by,  311. 

TERFETUA  CAUSA,  18. 

PEW, 

right  to,  an  easement,  24. 

■whether  within  Prescription  Act,  202. 

PIG  STY, 

nuisance  by,  453. 

PIT 

on  own  property,  not  bound  to  fence,  427. 
Avhcn  owner  liable  for,  43;"),  468. 

PLAN, 

gr.mt  of  easement  implied  from,  when  in  deed,  113. 
whether  when  in  particulars  of  sale,  132. 

PLANE  OF  WINDOW, 

effect  of  alteration  of,  549. 

PLEADINGS,  593  ct  scq. 

1.  Decltiration  or  statement  of  claim,  593. 

alternative  pleading  of  title  to  easement  in,  594. 

general  allegation  of  right  in,  20G,  593. 

reversioner,  action  by,  590. 

under  Prescription  Act,  must  state  enjoyment  as  of  right,  594. 

2.  Plea  or  defence,  596. 

equitable,  available  in  all  Courts,  596. 
justifying,  under  Prescription  Act,  206. 

3.  Replication  or  reply,  596. 

no  reply  unless  ordered,  597. 
under  Prescription  Act,  208. 

POLLUTION 
of  air,  342. 
of  water,  actionable,  295,  310,  312. 

right  of  licensee  in  respect  of,  311. 

right  of,  may  be  acquired,  124,  27'-,  311,  439,  440. 

POND, 

letting  off  water,  when  actionable,  273. 

POSSESSION, 

effect  of  unity  of,  in  extinguishing  easements,  180  ct  seq.,  516  <■<  teq. 
no  prescription  during  unity  of,  under  Prescription  Act,  187,  234. 

except  in  case  of  light,  204,  219,  220,  227. 
unity  of  possession  without  unity  of  ownership  will   not  defeat  pre- 
scription at  common  law,  ISG. 
unity  of  seisin  without,  will  not  effect  extinguishment,  518. 
■what  is,  185. 
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PRECARIO,  233. 

PRESCRIPTION,  185.     See  Lost  GEA^T ;  Prescbiption  Act. 

against  landlord,  or  tenant  of  landlord,  by  tenant,  203,  204,  227. 
reversioner,  215. 

■whom  title  acquired  by,  214,  217. 
by  whom  title  acquired  by,  227. 
definition,  185. 

easement  to  let  down  soil,  whether  can  be  acquired  by  prescription,  375. 
enjoyment  must  be  uninterrupted,  186. 
none  against  prescription,  238. 

for  public  nuisance,  440. 
qualities  of  enjojTnent  required  for,  228. 

capability  of  interruption,  236. 

definiteness,  235. 

nu  vi,  229. 

nee  clam,  231. 

nee  prccario,  233. 
support  for  buildings  by  buildings,  whether  right  can  be  acquired  by 

prescription,  406. 
support  for  new  buildings  may  be  acquired  by  twenty  years'  user,  197. 
title  by,  at  common  law,  188. 

how  far  abolished  by  the  Prescription  Act,  199,  563. 
title  by  modem  lost  grant,  191. 
unity  of  ownership  or  possession,  effect  of,  186,  187. 

PRESCRIPTION  ACT,  199,  200,  210. 
sect.  1,  profits  a  prendre,  200. 
sect.  2,  ways  and  other  easements,  202. 

not  applicable  tu  negative  easements,  202. 

not  confined  to  rights  of  way  and  water,  202. 
sect.  3,  light,  204. 

acquired  by  twenty  years'  enjoyment,  even  though  tenements  in 
lease;  219. 

building,  meaning  of,  204. 

consent  or  agreement,  excluding,  201,  205. 
may  be  given  by  tenant,  201,  205. 

Crown  not  bound  by  section,  204. 

user  need  not  be  as  of  right,  204. 

should  be  as  an  easement,  204,  234. 
sect.  4,  computation  of  time,  205,  210. 

must  be  period  immediately  preceding  action,  205. 

whether  user  in  first  and  last  years  to  be  proved,  205. 
sect.  5,  form  of  pleading,  206. 

profits  a  prendre  in  gross  not  within  Act,  207. 
sect.  G,  limitation  of  presumption,  208,  214. 
sect.  7,  disabilities,  ice,  208,  210,  224. 
sect.  8,  exception  from  longer  period,  209. 
contains  no  provision  as  to  loss  of  ea.sements,  520. 
Crown  not  bound  by  sect.  3.  .204. 
casement  must  be  valid  against  fee  under  the  Act,  225. 

nccrn,  in  case  of  lost  grant,  225. 
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PRESCRIPTION  ACT— coniiuufd. 
effect  of,  generally,  210. 

extended  to  Ireland  and  repeal  of  obsoloto  oInuseB,  209. 
how  far  Act  has  superseded  conimon  law,  199,  5C3. 
inchoate  right  only  until  action  brought,  205,  210,  673. 
interruption  and  acquiescence,  20G,  213. 

effect  in  making  nineteen  years'  enjoyment  sufficient,  206. 
not  applicable  to  duties,  200. 
not  binding  on  Cro^vn  (sect.  3),  204. 
Scotland,  does  not  extend  to,  209. 
unity  of  possession  defeats  claim,  187. 

except  in  case  of  light,  204,  219,  220,  227. 
whether  easement  of  support  is  within,  202,  397,  400. 

PRESUMPTION, 

none  for  user  of  less  than  prescribed  period,  208,  211. 
of  ownership  of  boundary  trees,  471. 

of  ditch  and  bank,  464. 

of  party  wall,  463. 
that  superior  easement  includes  equal  or  lesser,  353. 

PRIVACY, 

no  right  to,  except  by  contract,  337. 

PRIVATE  WAY, 

when  out  of  repaii',  traveller  cannot  use  land  adjoining,  490. 

PliOFIIS  A  PRENDRE, 
digging  sand  is,  1 . 
distinguished  from  easements,  1,10. 
fishing  is,  1,  2. 

in  gross  not  within  Prescription  Act,  207. 
may  be  in  gross,  14. 
prescription  for,  200,  210. 

right  to  take  water  from  a  spring  is  an  easement,  not,  10. 
shooting  is,  1 . 

PROJECTIONS 

in  air,  over  neighbour's  land,  actionable,  275,  314. 

PROPERTY.     See  SlO  UteRE  TUO. 
easements  are  accessory  to,  10. 

are  valuable,  6. 

attach  on,  9. 
in  air,  242. 

in  water  of  natural  stream,  242,  243. 
support,  how  far  a  right  of,  372,  396. 

PROSPECT, 

right  of,  by  contract  only,  318,  335,  401. 

PUBLIC  BODY, 

implied  grant  of  support  on  conveyance  to,  114. 
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PUBLIC  NUISANCES, 
liabilities  for,  432. 
no  prcscriptiou  for,  440. 
restrained  at  suit  of  individuals,  4  J2,  600. 

Pl'BLIC  OFFICER, 

liability  for  negligence  of,  428. 

PUBLIC  UTILITY 

no  answer  to  action  for  injunction,  599. 

I'UMP, 

right  to  use,  implies  right  to  repair,  488. 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE, 
agreement  for  easement  not  enforced  against,  62,  81. 
covenant,  when  enforced  against,  81. 

PURPOSE  OF  GRANT, 
effect  of  reference  to,  113. 


QUALIFIED  NECESSITY,  114. 

QUALITIES  OF  EASE5IENT3,  8. 

QUALITIES  OF  ENJOYMENT  FOR  PRESCRIPTION,  228  ct  seq. 

QUIA  r/J/£T  ACTION,  574. 

QUIET  ENJOYMENT, 

effect  of  covenant  for,  85. 


RACECOURSE. 

custom  to  use  land  for,  3. 
licence  to  enter,  49. 

RAILWAY, 

liability  of,  to  maintain  fences,  465. 
may  erect  hoarding  to  obstruct  light,  225. 
right  of,  to  light,  315. 

to  support,  114. 
right  to  minu  under,  383. 

RAILWAY  ACTS, 

remedy  of  owner  of  easement  over  land  compulsorily  taken  under,  514. 

RAILWAY  COMPANY, 

no  power  to  pxu-chase  ea.sement  under  Lands  Claxises  Act,  29. 
power  to  grant  easement,  29,  note  {b). 

RAIN  WATER 

gutter,  liability  to  repair,  482. 
right  to  discharge,  an  casement,  23. 
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liATlOM:  TEXili^T.:, 
liability  to  repair,  46 (i. 

REAL  ACTIONS 

abulislied,  592. 

EE- BUILDING 

REFERENCE 
to  expert,  601. 

to  occupation,  in  .onveyance,  effect  of,  108. 
purpose  of  grunt,  effect  of,  113. 

RELEASE  OF  EASEMENTS,     fe  Extixouisumext. 

REMEDY,  576  et  se,.     See  Actio.  ;  D^kaoks  ;  DisT.H...vrK  ;  Iv.u^cnox 
by  act  of  party,  576.  ■i--*JUJ<criow. 

by  action  at  law,  580. 

by  injunction,  699. 

REMOVAL.     .9...  Abatement  ;  Neolioexce;  Support. 
of  encroachment,  care  required  in,  417. 

REPAIR, 

dominant  owner  bound  to  repair  artificial  work,  470,  489,  509. 
has  a  right  to,  488. 
must  make  good  damage  done  in,  496. 
easement  to  compel  servient  owner  to,  477. 
liability  to,  whether  runs  with  land,  487. 
obligation  to  repau-  upper  rooms  for  benefit  of  lower,  477.  484. 

and  vice  versd,  477,  484. 
of  bridges,  prescriptive  liability  for,  4SG,  487. 
of  fences, 

by  turnpike  trustees,  467. 
easements  relating  to,  465. 
of  highways,  486. 
of  river  banks,  487. 
of  sea-wall,  487. 
of  watercoui-se,  476,  489,  509. 

pulling  down  house  for,  does  not  destroy  easement,  502. 
.servient  owner  not  bound  to,  at  common  law,  475. 
want  of,  how  affet^ts  right  to  support,  403. 
whether  bound  to,  in  cases  between  landlord  and  tenant,  480. 
REPLY 

in  iiotlon  for  disturbance,  596. 
none  unless  ordered,  597. 

REQUEST  TO  ABATE, 

when  necessary  before  abatement,  57S,  588. 
RESERVATION, 

easement  not  the  subject  of,  in  grant  under  Statute  of  Uses,  77. 
effect  of  the  Conveyancing  Act,  77,  78. 

easement  of  necessity  arises  on.  173. 
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RESERVATION— coHti/iMw/. 
express,  effect  of,  90. 
of  close,  negatives  easements  over  it,  90. 
of  easement,  may  be  binding  in  equity  without  deed,  65. 
not  implied,  157  ct  seq. 

except  easement  of  necessity,  173. 
of  support  may  be  implied  on  grant  of  land  -with  buildings, 
403. 
of  rent  or  other  advantage  in  respect  of  easement,  runs  with  ownership 
of  servient  tenement,  2. 

RESTORATION 

of  windows  after  alteration,  effect  of,  554. 

RESTRICTIVE  COVENANTS,  81. 

REVERSIONER.     See  Damage. 

acquiescence  of,  69,  215. 
action  by,  216,  582. 

pleading  in,  596. 
effect  of  notice  by,  216. 
right  of,  to  injunction,  582. 
when  bound  by  acquiescence,  69,  215. 

by  user  during  particular  estate,  220,  222,  225,  227,  582. 
when  he  may  sue  for  disturbance  to  easement,  582,  596. 

for  infringement  of  natural  right,  216,  588. 
semble,  he  may  sue  in  all  cases  in  which  the  continuance  of  the  act 
complained  of  would  become  evidence  of  a  right  against  him, 
216,  582. 
when,  liable  for  disturbance,  589. 

within  what  time  he  must  interfere  after  particular  estate  ends,  209, 
210  ft  .seq. 

REVIVAL  OF  EASEMENTS, 
none,  517. 

REVOCATION 
of  licence,  31. 

licensee  is  entitled  to  reasonable  notice,  63. 

RIGHT, 

as  of,  enjojTnent  must  be,  200. 

pleading  must  state  enjoyment  as  of,  207. 

RIGHT  OF  WAY.     See  Way. 

RIPARIAN  TROPRIETOR 

on  artificial  divi.sion  may  be  .same  as  on  natural  stream,  309,  310. 
right  to  stream,  239  et  seq. 
use  of  water,  239  et  seq.,  243. 

RIVER, 

property  in  soil  of,  239. 

ROOTS  OF  TREES, 

liability  for  trespass  by,  508. 


INDKX.  549 

RUNNING  WITH  LAND,  COVENANTS.    6V.  Covenant. 
RUSTIC  SERVITUDES,  2G. 

SALMON, 

obstructing  free  passage  of,  272. 

SAND, 

right  of  digging,  a  profit  a  prendre,  1 . 

SCHOOL, 

no  nuisance,  .')70. 

SCOTLAND, 

easement  can  be  created  without  deed  in,  30. 
Prescription  Act  does  not  apply  to,  209. 

SEA, 

protection  from  inroads  of,  430. 

SEAL.     See  Deed. 

easement  can  be  created  without,  in  Scotland,  30. 
effect  when,  missing  from  deed,  37. 
grant  of  easement  must  be  under,  at  law,  30,  49,  51. 
release  of  easement  must  be  under,  at  law,  542. 

SECONDARY  EASEMENTS,  492. 

implied  by  law  for  the  full  enjoyment  of  primary  easement,  492. 
right  of  repair  extends  only  to  restore  the  easement  to  its  original  con- 
dition, 496. 
when  action  lies  for  disturbance  of,  575. 

SECRET  ENJOYMENT 

gives  no  right,  231,  405. 

SERVIENT  TENEMENT, 

burden  on,  must  not  be  increased,  403,  495,  498  et  scg.,  507,  528  ct  teq., 

537,  548,  566. 
owner  of,  may  not  render  easement  less  easy  of  enjoyment,  507. 
may  repair,  509. 
not  bound  to  repair,  475. 
unless  by  easement,  477. 

prescription  or  tenure,  186. 
whether  liable  for  obstruction  by  roots  or  branches  of 
trees,  507. 
what  is,  2. 

SERVITUDES  OF  THE  CIVIL  LAW,  2,  10. 
divided  into  rustic  and  urban,  25. 
kinds  of, 

aqu(e  ducenda;,  274. 

jus  projiciendi,  211. 

jus  protegendi,  211 . 

lie  luminibits  officiatur,  338,  508. 

nc  prospectni  officiatur,  338. 

onera  vicini  sustiuendi,  414. 
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SERVITUDES  OF  THE  CIVIL  LAW— eontinued. 
kiuds  of — continued. 

parUs  oneri  ferendu,  502. 

»tUlieidii  teljiiiminis  recipiendi,  276,  555. 

tigni  iinmittendi,  414. 
loss  of,  by  cessation  of  enjoyment,  565. 
origin  of,  28. 

SETTLED  LAND  ACT.  1882, 
grant  of  easement  under,  29. 
lease  of  easement  under,  29. 
release  of  easement  under,  515. 

SETTLED  LAND  ACT,  1890, 

exchange  of  easement  under,  30. 

exchange  of  settled  land,  grant  or  reservation  of  easement  on,  29. 

grant  of  easement  on  exchange,  under,  29. 

partition,  grant  or  reservation  of  easement  on,  29. 

reservation  of  easement  on  exchange,  under,  29. 

SEVERANCE 

of  dominant  tenement,  effect  of,  8G,  506. 
of  two  tenements. 

implication  of  grant  of  continuous  and  apparent  easements  on,  87, 
111,  115,  137. 
sectis  of  other  easements,  87,  137. 
where  in  mortgage,  127. 
where  one  in  lease,  126. 
no  implied  reservation  on,  157  et  seq. 

SEWAGE, 

no  common  law  right  to  discharge,  into  sea,  441. 
no  prescription  to  send,  into  public  river,  440. 
nuisance  by,  440,  455. 
qucrre  whether  prescription  to  send,  into  sea,  439. 

SEWER.     See  Dkai.v. 

right  of  support  for,  114. 

SHOOTING, 

&  profit  a  prendre,  1,2. 

SIC  UTERE  TVO  UT  AZIENIW  XOX  L.EDAS,  415,  416,  509. 

SIGN  BOARD, 

right  to  affix,  is  an  affirmative  easement,  24. 

SIGN  rosT, 

easement  to  have,  24. 

SIMULTANEOUS  SALES, 

implication  of  grant  of  easement  on,  128. 

SMELL, 

nuisance  by,  32,  451,  453. 
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SMELTING  HOUSE 

fumes,  nuisanco  by,  ityj. 

SMOKE, 

uumnco  by,  453. 

SOAP  BOILERY, 
nuisanco  by,  454. 

SOIL  OF  RIVER  BED, 
property  in,  239. 

SPOIL  BANKS, 

right  to  make,  is  an  uflBrmutive  casement.  23. 
SPOUT, 

easement  to  discharge  rain  water  l.y  a   23 

P^^rol  licence  to  turn  a  .pout  o„  to  neighbour',  land  in va'iJ  and  rovocable. 

SPRINGS  OF  WATER, 
no  natural  right  to,  273. 
right  to  draw  water  from,  an  easement,  23. 

STAIRCASE, 

liability  to  repair,  4S1. 

STATEMENT  OF  CLAIM,  593. 
STATEMENT  OF  DEFENCE,  59G. 
STATUTE, 

easement  extinguished  by,  may  be  reacquired  by  user.  191. 
unless  actual  prohibition,  192,  224. 

effect  of  Canal  and  Railway  Acts  on  mining,  383  c(  seq. 

extinguishment  of  easements  by,  512. 

incapacity  to  acquire  easements  by  reason  of,  224,  227. 

no  prescription  against,  191. 

user  under,  camiot  be  added  to  user  independent  „f.  f..  ,„  .ke  upne.•es.Ka^^• 
period,  228. 

STATUTE  OF  FRAUDS,  31. 

STATUTE  OF  USES, 

grant  of  easements  under,  77. 

STATUTES  REFERRED  TO, 

41  Geo.  3,  c.  109  (Inclosure),  513. 

2  &  3  Will.  4,  c.  71  (Prescription),  199. 

3  &  4  Will.  4,  c.  27  (Limitation  of  Actions),  374,  592. 
8  &  9  Vict.  c.  18  (Lands  Clauses),  29,  514. 

8  &  9  Vict.  e.  20  (Railway  Clauses),  383,  4G5,  514. 

8  &  9  Vict.  0.  118  (Inclosure),  467,  614. 

10  &  II  Vict.  c.  17  (Waterworks  Clauses),  1 14,  382,  383,  514. 

15  &  16  Vict.  c.  86  (Chancery  Procedure),  599. 

17  &  18  Vict.  c.  125  (Common  Law  Procedure).  580,  599. 


38  &  39  Vict. 

c. 

38  &  39  Vict. 

c. 

38  &  39  Vict. 

c. 

41  &  42  Vict. 

c. 

44  &  45  Vict. 

c. 

45  &  46  Vict. 

c. 

51  &  52  Vict. 

c. 

52  &  53  Vict. 

c. 
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STATUTES  REFERRED  TO— continued. 

20  &  21  Vict.  c.  civii.  (Mayor's  Court  Procedure  Act),  581. 

21  &  22  Vict.  c.  27  (Lord  Cairns'  Act),  580,  608. 

21  &  22  Vict.  c.  42  (extending  Prescription  Act  to  Ireland),  209. 
23  &  24  Vict.  c.  154  (Tenant  Law,  Ireland),  30. 
25  &  26  Vict.  c.  93  (Thames  Embankment),  514. 
25  &  2G  Vict.  c.  102  (Metropolis  Management),  329. 
33  &  34  Vict.  c.  75  (Elementary  Education),  514. 
3C  &  37  Vict.  c.  66  (Judicature),  580,  696,  599,  606. 
37  &  38  Vict.  c.  35  (repealing  certain  sections  of  Prescription  Act),  209. 
,  36  (Artizans  and  Labourers'  Dwellings),  514. 

55  (Support  of  Sewers),  114,  386. 

77  (Judicature),  580. 

77  (Highways  and  Locomotives),  385. 

41  (Conveyancing),  77,  83,  103, 

38  (Settled  Land),  29,  515. 

43  (County  Courts  Act,  1888),  580. 

63  (Interpretation  Act),  515. 
53  &  54  Vict.  c.  69  (Settled  Land),  29,  515. 
56  &  57  Vict.  c.  ccxiii.  (London  Building  Act),  464,  515. 
3  Edw.  7,  c.  42  (County  Courts  Act,  1903),  580. 

STILLICIDIUM,  276. 

STORED  WATER, 

right  to  drain  off,  291. 

STORY,  J., 

judgment  of,  in  Tyler  v.  Wilkinson,  239. 

STOVE, 

nuisance  by,  460. 

STREAM.     See  "Wateecouese. 
fuuling,  actionable,  310. 

grant  of  all  streams,  held  to  include  wells,  295, 
right  to,  includes  accessions,  307. 

to  use,  permission  cannot  be  given  to  third  party,  313. 

SUBJACENT  LAND.     S^e  Suppoet. 
right  to  support  from,  373. 

SUBJECTS  OF  EASEMENTS,  22  et  seq. 

SUBSTITUTION 

of  other  light,  no  defence  to  action  for  disturbance,  335. 

SUBTERRANEAN  "WATER, 

causing  flow  of,  whether  liable  for,  290. 
fouling,  actionable,  295. 

unless  easement  acquired,  275. 
in  defined  and  known  channel  only,  right  to,  277,  291. 
may  be  intercepted  if  percolating,  280  et  seq. 
no  right  to  support  from,  293,  373. 
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SUPPORT,  40,  372  et  seq.     See  Houses  ;  Mixes  ;  Nkoliuksice. 

1.  Of  land  by  adjoining  land  adjacent  or  hubjacont,  372  et  $eq. 

a  right  of  property  not  an  easement,  37:J. 
character  of  the  right  explained,  371. 
effect  of  easement  to  lot  down  surface,  374. 
grant  of  minerals,  376. 
lease  of  minerals,  380. 

statutory  provisions  as  to  working  mines  on  notice,  383. 
Railway  Acts,  38o. 
Canal  Acts,  ;5So. 
whether  easement  to  let  down  surface  can  bo  acquired  by  pn- 
scription,  37.'). 
no  right  of  support  from  underground  water,  293,  373. 
right  to  support  from  semi-liquid  silt  or  pitch,  294,  374. 

2.  Of  buildings  by  adjoining  land,  387  el  scq. 

a  negative  easement,  whether,  24. 
no  natural  right  to,  387. 

though  house  is  modern,  yet  if  the  laud  would  have  fallen  in, 
though  unencumbered  by  buildings,  an  action  will  \\i-  f..r 
withdrawing  support,  374,  403. 
no  right  to,  from  underground  water,  293,  373. 
right  to,  acquii-ed  by  twenty  years'  user,  197,  391,  402. 
if  buildings  in  good  repair,  233,  403. 

and  properly  constructed,  232,  404. 
right  to  support  from  semi-liquid  silt  or  pitch,  294,  373. 
when  grant  of  right  implied,  113,  114. 

when  land  granted  for  purpose  of  building,  113. 

with  buildings  already  erected,  393. 
taken  under  Railway  or  Canal  Act,  114. 
when  reservation  of  right  implied,  403. 
whether  within  Prescription  Act,  202,  397,  398,  400,  401,  402. 

3.  Of  buildings  by  buildings,  23,  405  ct  seq. 

if  encroachment  be  not  clam,  and  be  capable  of  being  resisted,  srmbU, 

such  an  easement  of  support  may  be  acquired  by  enjoyment,  40a. 

would  exist  as  "  disposition  of  owner  of  two  tenement'^,"  where 

both  houses  originally  belonged  to  the  same  owner,  111  <t  trq., 

393. 

whether  easement  of  necessity,  40G. 

whether  right  can  be  acquired  by  prescription,  406  et  seq. 
when  statutes  of  limitation  begin  to  run,  413. 
where  no  right  to  support,  no  action  for  taking  it  away,  unless  nianncr 

of  removal  causes  fall,  423,  426. 
where  right  of  support,  burden  may  not  be  imTcased,  403,  498  et  seq., 

528  et  seq. 
whether  a  negative  easement,  24,  397,  413. 
whether  extraordinary  degree  of,  can  be  acquired,  232. 
whether  person  in  possession   of  servient  tenement  when   subiideoce 
occurs  necessarily  liable  for  the  damage,  374. 

SURVEYOR, 

reference  to,  604. 

SUSPENSION  OF  EASEMENTS 
by  unity  of  possession,  SI 6. 
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TAX  HOUSE 

may  be  a  nuisance,  453. 

TEMPORARY  INJURY, 

■when  restrained  by  injunction,  602. 

TENANT  FOR  LIFE. 

how  reversioner  affected  by  enjoyment  of  easement  against,  217  et  seq. 

224  et  seq. 
power  of,  to  grant  lease  of  casement,  29. 

to  sell  or  release  easement,  29,  515. 

TENANT  FOR  YEARS, 

effect  of  enjoyment  of  easement  by,  227. 

how  reversioner  affected  by  enjoyment  of  easement  against,  209  et  seq., 

'1\~  et  seq. 
lust  grant,  whether  presumed  against  landlord,  in  favour  of,  203,  227. 
obstruction  by,  when  landlord  liable  for,  589. 

prescribing  against  landlord  or  tenant  of  same  landlord,  203,  204,  227. 
when,  entitled  to  sue,  602. 

TENANTS  IN  COMMON 

uf  p:irty-wall,  rights  of,  464. 

TENEMENTS, 

conveyance  of,  passes  easements  appurtenant,  83. 
dominant  and  servient,  2. 

both  required  for  easement,  17. 

dominant  need  not  have  been  actually  acquired  at  date  of  grant, 

13,  18. 
must  belong  to  different  owners,  IS. 
effect  of  severance  of  dominant,  86,  506. 
implied  grant  on  severance  of.  111. 

when  one  tenement  in  lease,  126. 
when  tenements  in  mortgage,  127. 

TERMINI 

of  way,  to  be  set  out,  370. 

to  be  stated  in  pleading,  595. 

THEATRE, 

licence  to  use  seats  in,  57. 

THREATS 

nut  a  disturbance,  574- 

TIME.     (Sff- Enjoyment  ;  Length  of  Time  ;  Peesceiption, 

length  of,  necessary  fur  acquisitiun  uf  easement  by  prescription,    188 
et  seq. 

TITLE.     See  Easement  ;  Peesceiption  Act  ;  StrppoRT. 
allegation  of,  in  .statement  of  claim,  593,  594. 
defect  in,  easement  is,  6. 

TRACK, 

visiVjle,  how  far  required  in  order  that  way  may  pass,  102, 
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TRADE, 

noisy,  licence  to  carry  on,  must  not  hv  i)arol,  3'.). 
offence,  24.     See  Nuisance. 

whether  amount  of  light  measured  by  requinm.nts  of,  :n7  rr  ,r.,     rr 
571.  '  *' 

TREES, 

effect  as  to  easement  of  liglit,  508. 

fruit  trees,  easement  to  nail  to  u  wall,  '2-1. 

no  ca.-ements  for  roots  of,  to  project  into  noighl.ourin^r  ««U.  471. 

obstruction  by,  whether  owner  of  servient  tenement  liable  for,  rm. 

overhanging  branches  of,  actionable,  473. 

may  be  cut,  473,  573. 
no  easement  for,  24,  474. 
qtiarr,  in  whom  the  property  of  trees  growing  on  the  boundary  of  t«o 
estates  is  vested,  471. 

TRESPASS.     Scfl  Abatement. 
by  cattle,  liability  for,  405. 

liability  for  injury  to  cattle  sustained  in,  4C7,  4C8. 
or  case,  592. 
to  abate  nuisance  is  not  actionable,  576. 

TRESPASSER, 

liability  to,  for  injuries  to,  while  trespassing,  427,  43G. 

TUNNEL, 

hereditament  and  not  a  bare  easement,  22,  370. 

not  an  easement  which  can  be  sold  by  tenant  for  lif.'  under  Settled 

Land  Act,  22. 
right  to  use  cannot  bo  granted  by  parol,  33. 
whether  tunnel  is  an  easement,  22. 

TURNPIKE, 

liability  to  fence  and  repair,  of  trustees  of,  467. 

UNDERGROUND  WATER,  277  e(  seq.    Sec  Peecolatixo  Watke. 

UNDERTAKING, 

as  to  damages,  606. 

to  pull  down,  if  required  at  trial,  607. 

UNITY 

of  ownership  extinguishes  all    easements,  whether  i>f  convcnifnco  or 
necessity,  18,  156,  180  et  seq.,  516  e<  seq. 
provided  the  estates  in  both  tenements  be  of  an  ((lually  higli  ;ind 
perdurable  nature,  516. 
otherwise  easement  suspended  only,  516. 
rnity  of  seisin  not  suflBcieut  without  unity  of  pos.«e.ssion,  5 IS. 
of  ownership,  no  prescription  during,  186,  187,  234. 
except  in  case  of  light,  204,  219,  220,  227. 

unity   of  possession  wathout    unity  of    ownership  will    not  defeat 
prescription  at  common  law,  186. 
of  possession,  effect  of,  156,  180  '■/  seq.,  516  el  scq.     S,e  Possession. 
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UNREASONABLE, 

easement  good  although,  4,5. 

URBAN  AND  RUSTIC  SERVITUDES,  25. 

USE  OF  WATER.     See  Stream  :  Water  ;  Wateecouese. 
what,  reasonable,  244. 

"  USED  AND  ENJOYED."     See  under  Construction. 
effect  of  these  words,  88  et  seq. 
implied  by  Conveyancing  Act,  83,  103. 
whether  previous  enjoyment  as  of  right  need  be  nhown,  91  et  seq. 

USER.     Sec  Enjoyment. 

visible  track  important  as  evidence  of,  102. 

USES,  STATUTE  OF, 

grant  of  easement  under,  77. 


VAGm  GRANT 

of  easement,  how  assigned,  510. 

VARIETY  OF  EASEMENTS,  22. 

VAULT, 

right  to  use,  an  easement,  24. 

VERBAL 

agreement  for  easement,  effect  of,  63. 

VI,  229. 

VIA,  346. 

VIEW, 

no  right  to  enjoy,  335,  336. 

VJS  MAJOR,  466. 

WALL.     See  Party  Wall  ;  Suppobt. 

WARREN, 

the  case  of,  117. 

WATER,  238  et  seq.     See  Mine;  Percolating  Water;  Stream;  Water- 
course. 
channel  must  be  defined,  273. 
construction  of  express  grant  of,  instances  of,  295. 
damage  need  not  be  shown  to  sustain  action  for  interference,  244    ''70, 

271,  272. 
defined,  channel  must  be,  273. 
discharge,  easement  for,  275,  295. 
right  to,  274. 

right  to,  with  regard  to  artificial  watercourses,  295. 
whether  bound  to  continue,  of  artificial  stream,  296. 
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WATER— tfo«<in«e(/. 

diversion  of,  artifif'i.il,  ris-fhts  of  ripaiiiin  owiiern  on,  ."JIO. 
uo  ri;,'ht  to  liavo  (•((nrinucd,  :WJ. 
rijrht  to  liave  periodically,  27'). 
easenieiits  in  relation  to,  27-t. 
fish  iu  natural  stream,  ripht  to  obstruct,  272. 
heating  of,  actionable,  2C'J. 
interference  with,  what,  actionable,  271. 
known,  underground  .stream  must  be,  277. 
licence  to  use,  rights  of  licensee  under,  311. 
whether,  can  be  granted,  313. 
may  not  be  used  for  purposes  unconnected  with  riparian  tenement,  247. 
mine- owner  not  liable  for  draining  off  stored  water  or  surface  water  in 

working  minerals,  291,  292. 
natural  rights  in,  42,  239,  242  ct  .^cq. 
none,  unless  channel  defined,  273. 

and  known  in  case  of  underground  stream,  277. 
Avhether  act  of  perception  neces.«ary,  248  et  srq.,  272. 
percolating,  277.     See  Percolating  "Water. 
pollution  of,  actionable,  295,  310. 

right  of  licensee  in  respect  of,  311. 
right  of,  may  be  acquired,  124,  275,  439,  440. 
Prescription  Act,  what  are  claims  to,  within,  203. 
reasonable  use  of,  what  is,  244. 
right  of  passage  for,  is  an  incorporeal  right,  8. 
right  to  compel  continuance  of  discharge,  296. 

discharge,  274,  295.     See  Discharge,  supra. 
receive  flow  of,  in  artificial  stream,  a  negative  easement,  24. 
natural  stream,  238. 
stored  in  wells,  draining  off,  291. 
stored,  may  be  drained  off  in  working  minerals,  291. 
subterraneous,  277.     <S'fe  Percolating  Water. 

channel  must  be  Iniouii,  277. 
surface,  may  be  drained  off  in  working  minerals,  292. 
supporting  land  or  building,  may  be  drawn  off,  293,  373. 
use  of,  in  natural  stream,  what  is  reasonable,  244. 
user  of,  by  artificial  means,  310. 

WATERCOURSE,  20,  63,  202,  203,  238  d  scq.,  295.     See  Eiskhbjtt  ;  Ex- 
tinguishment ;  PEESCRipnoN  ;  Streaji  ;  Water. 
artificial,  right  to,  20,  295. 
discharge  on  servient  tenement,  right  of,  by,  295. 

riparian  owners  on,  rights  of,  310. 

verbal  grant  of,  good  in  equity,  63. 

whether  bound  to  continue,  296. 
diversion  of,  33. 

right  to  continuance  of,  309. 
duty  to  repair  artificial,  falls  on  dominant  owner,  476,  489.  509. 

grant  of, 

by  virtue  of  general  words  implied  by  Conveyancing  Act,  81,  KC. 
constructive,  by  acquiescence,  71. 
express,  how  construed,  295. 
G.  •*' 
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VfATEBCOlTRSE— continued. 
grant  of — continued. 

imi'lied  on  severance  of  two  tenements,  87,  111,  115,  125,  137. 
but  not  where  watercourse  miide  for  temporary  purpose,  126. 
licence  to  use,  effect  of,  against  other  riparian  owners,  311,  313. 
loss  of,  by  non-user,  560,  561. 
natural  right  to,  242. 

parol  licence  to  divert,  acted  on,  licensee  not  obliged  to  restore,  40. 
precarious  enjoyment  of,  107. 
provision  of  Prescription  Act  as  to,  203. 
receive  through,  on  servient  tenement,  right  to,  295. 
repair,  dominant  owner  liable  for,  176,  489,  509. 

whether  act  of  appropriation  necessary  for  acqui.-ition  of  natural  right 
to,  248. 

WAY,  137,  344  ct  seq.    See  Easement  ;  ExTiNGUiSHiTENT ;  Geant  ;  Necessity  ; 
Peesceiption. 
acquisition  of.     See  Easements,  acquisition  of. 
by  implied  grant,  137. 

under  general  words  implied  by  Conveyancing  Act,  84,   103, 

105,  106. 
under  will,  153,  154. 
by  necessity,  171  ^'^  scq. 
by  prescription,  186. 

enjoyment  necessary  to  confer  right,  186,  235. 
notwithstanding  gate  kept  locked,  233. 
an  affirmative  easement,  23. 
a  non -continuous  easement,  344. 
apart  from  tenement,  not  an  easement,  14. 
church,  way  to,  171,  344. 

construction  of  particular  grants,  instances  of,  366. 
degrees  of,  345. 

whether  one  evidence  of  another,  352. 

kind  includes  another,  352. 
deviation  from,  if  foundi'ous,  490. 
direction  of,  by  whom  determined,  182,  510. 
disclaimer  of,  562. 

excessive  user  of,  effect  of,  498,  499,  566. 
extent  of,  340,  357,  365,  498. 
express  grant  or  reservation  of,  how  limited,  357. 
extinguishment  of, 

by  alteration  of  dominant  tenement,  357,  498,  501  et  seq. 
by  licence  to  obstruct,  519. 
by  necessity,  519. 
.  by  non-UBcr,  520  et  seq.,  556  et  seq. 
by  obstruction  acquiesced  in  for  long  period,  558. 
by  release, 

express,  512  et  seq. 
implied,  516  tt  seq. 
by  unity  of  possession,  156,  180,  510  et  seq. 
foundrous,  deviation  not  justified,  490. 
gate  across,  whether  may  be  erected,  507,  570. 
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WAY — continued. 

grant  of.     Sec  AcQinsmoN  of  KASKMF.>n'8  ;  Obikt. 

express,  by  geuoral  words  iiiiplitHl  by  Conv.yttiicimr  A.  t    st.  Kj.i 
by  grant  of  oasoiiientH, 

"  apportainiiij^  and  belonging,"  87. 
"  UHcd  and  enjoyod,"  88  el  $eq. 
whether  formed  road,  necoHwiry,  102. 
•whether  previouB  oujoymont  lui  of  right  ncooaMiy,  91. 
how  conHtruod,  366,  193. 
how  limited,  357. 
implied, 

as  continuous  and  apparent,  quare,  137  et  irq.,  156. 
as  of  necessity,  171  et  seq. 
direction  of,  182. 
duration  of,  178. 
extent  of,  177. 
lost  grant,  by,  191. 
under  Prescription  Act,  202. 
incorporeal  right,  is,  8. 

may  be  appendant  to  an  incorporeal  right,  11. 
may  not  be  used  to  go  to  property  other  than  dominant  tenement,  498, 

499,  567. 
necessity  of,  174  et  seq.     Sec  Necessity. 
direction  of,  182,  510. 
extent  of,  177,  357. 
obstruction  to,  may  be  abated,  577. 

whether  erection  of  gate  is,  507,  570. 
public,  not  an  easement,  15. 
repair  of,  on  whom  falls,  475,  486. 
severance,  whether  ways  pass  on,  137  el  scq. 
termini  of,  370. 

should  be  stated  in  pleading,  595. 
to  "assigns"  includes  all  licensees,  367. 
to  church,  171,  344. 
to  market,  171. 
to  "visitors,"  367. 
whether  track  need  bo  visible  to  piiss  by  implied  grant,  102. 

WEIR, 

diversion  of  Ttiill  stream  by,  parol  licence  for,  40. 

WELL, 

no  action  for  draining  neighbour's,  in  some  cases,  291. 

WILL, 

easement  can  be  created  by,  30. 

easements  implied  on  disposition  of  two  tenements  by,  126,  146, 153,  164. 

WINDMILL, 

no  right  to  passage  of  air,  338,  339. 

WINDOW.     Sec  Light. 
alteration  of, 

plane  of,  549  et  seq. 

position  or  size  of,  effect  of,  539,  546. 
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WmDOW— continued. 

blocking  up,  by  owner  of,  effect  of,  521. 
decrease  in  size  of,  501,  547. 
enlargrement  of,  529,  546. 

evidence  of  position,  &c.  of  old  windows  should  be  preserved  on  altera- 
tion, 554. 
existence  of,  in  house  sold,  implied  right  to  light  over  vendor's  land, 
103  et  sfij.,  115  et  seq. 
not  when  in  house  reserved,  157  et  seq. 
grant  for  express  purpose  of  grantee  building,  grantor  cannot  obstruct, 

113. 
increased  light  naay  be  obtained  by  alteration  in  glazing,  &c.,  501. 
lease  in  consideration  of  lessee  building,  lessor  cannot  obstruct,  113. 
of  some  kind  essential  for  easement  of  light,  316. 
owner  of  house  need  not  reside  there  to  obtain  injunction  to  restrain 

obstruction  to,  602. 
restoration  of,  after  alteration  involving  encroachment,  554. 

after  pulling  down  to  rebuild,  502,  521  et  seq.,  549  et  seq. 
right  to  obstruct,  if  not  ancient,  314. 
right  to  open,  overlooking  neighbour's  land,  314,  337. 
skylight,  is  sufficient  aperture  to  obtain  right  to  light  for,  317. 
may  be  a,  205. 

WORDS.     See  Coxsteuction. 

"  appertaining,  belonging,"  &c.  not  sufficient  to  pass  way  or  conveyance 

by  owner  of  two  tenements,  87. 
"  convenient"  in  Prescription  Act,  a  mistake,  211. 
"  used,  occupied  and  enjoyed,"  effect  of,  88  et  seq. 
what  words  sufficient  to  pass  easement  not  expressly  mentioned,  108. 


YATES  r.  JACK, 

order  in,  603. 

not  now  suitable,  604. 


THE  END. 
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Broderip  *  Bing-ham— 8  vols.  ,,  21  to  24 

Campbell-4  \"1>.     ...  „  10  to  16 

Carrinpton  &  Kirwan— Vols.  1  to3  „        70,  80,  88 
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Manning'  &  Granger— 7  vols. 
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Merivale— 3  vols.        ...  ,,  15  to  17 
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